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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LASHAWN D. LEWIS, et al,
Plaintiffs, Civil Action No. 14-163(BAH)
V. Judge Beryl A. Howell

DARRYL S. PARKER et al,

Defendans.

MEMORANDUM OPINION

The instant suit is the latest iterationadfong arduous and unnecessary journey of 10
years” of litigationover the estate of James Jarvis (the “James Jarvis Estate”), who died in 2003.
Compl. 1 106, ECF No. ®eeid. {1 4-8, 15. The plaintiffs who includeLaCreash&ennedy
Jarvis the decedent’s spoussdLashawn Lewis and Derek Jarvis, who are two out of at least
four of the decedent’s childreare dissatisfied with the administration of tfenes Jarvis$ate
by thedefendantsDaryl S. Parker and C. Hope Broycollectively, the “defendants™jvho
servedsuccessivlg, as thepersonal representatives of #sate See generallCompl., ECF
No 1! The plaintiffsbring this action for breach of fiduciary duty against batfendantssee
Compl. 11 116-22, 129-35, and for civil conversion against Defendant Paked 11 123-

1282 Pending before the Court dheee motionsDefendant ParkerMotion to Dismiss, Def.

! Each defendant is an attorney proceegiirgse SeeDef. Parker MatDismiss (“Def. Parker's Mot.”at 1, ECF

No. 11, Def. Brown’s Mot.Dismiss Alt. Mot. Summ. J. (“Def. Brown’s Mot.gt 1, ECF No. 12

2 This Court has diversity jurisdiction over this matter, pursum@8tU.S.C. § 133&ince the plaintiffs are

domiciled in Maryland, Defendants Parker and Brown are domiciled in the Disti@olaimbia and “the District of
Columbia or Virginia,” respectively, and the amount of the alleged danexgesds $75,000, since those damages
allegedly includeinter alia, “$291,667.00 for the umarshaled lost inheritance of real estate from decedent’s
mother Rose Walker's Estate,” and $38,705.87 allegedly procured uriainftéesby Defendant Parker from the
James Jarvis Estat&eeCompl, 114-8, 10;id. at 2222 11 (ii), (x). Although federal courtgenerallydo not
exercise subject mattprrisdiction over probate actions, the Supreme Court clarified that tbellsedl “probate
exception” to federal diversity jurisdiction is “distinctly limited [in]Joge,” and only applies “when one court is
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Parker’'s Mot. Dismiss (“Def. Parker Mot.”) at 1, ECF No. D&fendant Brown’$otion to
Dismiss or, in thalternative,Motion for SummaryJudgment, Def. Brown’s Mot. Dismigst.
Mot. Summ. J(“Def. Brown Mot.”) at 1, ECF No. 123nd the plaintiffs’ Motion for Partial
Summary Judgment, (“Pls.’ Mot.”), ECF No. i6For the reasons below, tHefendants’
motions are granted.
l. BACKGROUND

Both defewlants assert that the plaingificlaims are barred on res judicata grounds
including claim and issue preclusi@egDef. Parker’'s Mot{{ 3-4; Def. Brown’s Mot. at 1.
Thus,areview ofthehistory of proceedingsvolving the James Jarvis Estate befibwe District
of Columbia Probate Court and Court of Appeslsecessarybefore turning to the litigation in
this United States District Coutt

A. D.C. Probate Court Proceedings

Defendant Parker was appointed personal representative to the James thtevia Es
2004, following the preclusion of one of Jarvis’ daughters, Greer B(ftBssriss”), from
appointment as a Special Administrat&eeCompl. 1 18-22. In his role as Personal
Representative, Defendant Parker secured a settlefomwing court-ordered mediatiomith

Burriss regardinga 2003 Cadillac automobile allegedly titled in the name ofigmedent.”See

exercisingn remjurisdiction over aes [and] a second court will not assumaemijurisdiction over the sames”
Marshall v. Marshall 547 U.S. 293, 31(2006). As the Second Circuit notedLiefkowitz v. Bank of New Yoqrk

528 F.3d 102, 108 (2d Cir. 2007), in the wak&afrshall, “[t]he probate exception can no longer be used to
dismiss ‘widely recognized tort[s]’ such as breach of fiduciary dufyamdulent misrepresentation merely because
the issues intertwine with claims proceeding in state court.” Thus ot fihds that it has jurisdiction over this
matter, despite the fact that the claims at issue are significantly intertwitiethe underlying probate action.

% The plaintiffs incorrectly docketed their @smotion forpartialsummary judgment, filing it solely as an
opposition to Defendant Parker's motion to dismiSeePIs.” Mot at 1.

* The plaintiffs have also moved, pursuant to Local Civil Rule 7¢f)afhearing on the pending motions, Pls.’ Mot.
Hearing at 1, ECF No. 18, but this request is denied as unnecessary in llghedeguacy of the briefing and in the
interest of judicial economy.

®>The Court has reviewed all of the voluminous submissions by the paritasmly provides specific cifans to

those submissions relevant to the pending moti@unsequently,he absence of a citation to a particular
submission by a party is not indicative of whether the Court revieveediadtument
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Compl. Ex. L (District of Columbia Probate Court Consent Order, February 23, 2005nfited i
re James P. Jarvi2003 ADM 1036 (the “Consent Order”)at 1, ECF No. 4-1. As part of the
settlement, the James Jarvis Estate agreed to “forgo any further claiaséateemight raise
against Greer M. Burriss,” and Burriss “agjid] to waive, relinquish and surrender her share as
an heir in the net Estate of James P. Jaris.”

Following entry of the Consent Order, the plaintiffs filed suit, on July 8, 20@istrict
of Columbia Probate Court alleging that Defendant Parker “breached his fiddatstin
administering the Estate.” Compl. Ex. N (District of Columbia Probate CoddrQOvlarch 10,
20009, filed inJarvis v. Parker2003 ADM 1036)the “Removal Order”)at, ECF No. 4-1.The
majority of the breaches the plaintiffs accuse Defendant Parker of congrsigim fronthe
terms of theConsent Order, which the plaintiffs contend was impigparteredbecause
“Burriss had undervalued the Estate and had stolen items from the mikcatiede shortlgpfter
his death.” Compl. 11 18ge id. 27.

Beforetrial in Probate Courthe plaintiffs soughtclarification of a ruling that lima&dthe
plaintiffs’ possiblerelief to the removal of Defendant Parker as a personal representaéige.
Pls.” Opp’n Def. Brown’s Mot. Dismiss Ex. Afstrict of Columbia Probate Cou@irder, July
25, 2007filed in In re Estate of James P. JaryB003 ADM 1036 (the “Clarification Order"at
1, ECF No. 17-4. Instead, the plaintiffs sougtite abilityto seek both “relief in equity and/or at

law for damages owed the Jarvis Estate by Defendant Parker Sead. at 1 Prompted by the

® On a motion to dismiss pursuant to Federal Rule of €ocedure 12(b)(6), the court generally may not review
materials filed outside the pleadingSee Kim v. United State®32 F.3d 713, 7120 (D.C. Cir. 2011) (reversing
and remanding district court’s grant of motion to dismiss when ceianred to meerials outside the pleadings
without converting motion to one for summary judgment). Thegmhave attached certain documents from the
D.C. Probate Court to their legal memoranda, which are not attachexl@omtplaint. See e.g, Clarification

Orde. Since these records are public documents filed on a court docket, the @ptakenjudicial notice ofuch
documents without converting the motion to one for summary judgn@ad Commc’ns Co. v. Bell Atl. Corp.
407 F.3d 1220, 1222 (D.C. Cir. Z)Slate v. Pub. Defender Serv. for the District of Columiia 13798, 2014
WL 1315238, at *4 (D.D.C. Apr. 2, 2014) (collecting cases).
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plaintiffs’ request, lte Probate Court issued tiidarification Ordey which summarized the prior
history, through 2007, of the probate litigatiddee generallid.

Of particular relevance to the instant matter areissoesaddressed in the Clarification
Order. Firstgritically, the Probate Countejected all of thelaintiffs’ requests fodamages
based on certain purported assets not being included in the inventories and accountings of the
James Jarvigstatethat Defendant Parkéited with the Probate CourtSeeClarification Order
at 6, 9-10. The court pointed dbat the plaintiffs failedimely to object to Defendant Parker’s
inventories and accountings, thus waiving their right to later challenged¢heaay of those
filings. See idat 6. Consequently, the allegedly missing as&atsyhich the plaintiffs sought
damages in thelComplaint,were merelyassets that [the plaintiffs] believe the Estatight
have had' Id. at 9 (emphasis in original). Tleurt explained that ¢ghplaintiffs could not
recover damages based on assets not listed on th#dries of the James Jarvis Estate to which
the plaintiffs had ample opportunity, but declireedailedto challengewithin the time provided
for by the relevant statuteSee id. Rather, the plaintiffs would only be able to secure damages, if
at all, aginst Defendant Parker if they could prove that certain assets wer@toghl James
Jarvis Estate that were properly inventoried as part of the Estate and wergeralailable
due to Defendant Parker’s alleged breaches of fiduciary @&eg.ida 9-10.

Second, the Probate Cougjected the plaintiffs’ attack on the legitimacy of the Consent
Order and their allegations that Defendant Parker breached his fiduciptyydiling the
Consent OrderSee idat 6-8. The court opined that “the Court, when deciding whether to grant
the petition to settle, must have determined that the settlement was in the best interest of the
estate.” See idat 6. Consequently, “Mr. Parker’s decision to settle with Ms. Burriss would

appear able to withstand Plaintiffs’ challenge of any breach,” especiallgleangthatthe



plaintiffs had the opportunity, pursuant to D.C. Code § 20-&P4eek an order restraining
Defendant Parker from joining the Consent Decree and the plaintiffs failed to 8es idat 7.

The court also considereid, the context of the Clarification Ordex motion filed by the
plaintiffs seeking to set aside the Consent Order, underSuper. Ct. Civ. R. 60, based on
“newly discovered evidence.ld. at 8. The court denied this motibacause the plaintiffs, as
non-parties to the Consent Order, had no standing to pursue such a motion &he only
successor personal representative, if Defendant Parker were remvoudtipe abldo file such
a motion “if appopriate.”ld.”

The Probate Court thdreld a trial on eighéllegations, posited kihe plaintiffsas
warrantingDefendant Parker’'s removal as personal representative. The allegationsatvere th
Defendant Parke(1) failed “to marshal for the estate é@%9Cadillac El Dorado that the
decedent owned when he dieBémoval Order at;X2) failed “to seek to become Successor
Personal Representative of the estate of Charles Jarvis, James JarvisdatacH James
Jarvis had been Personal Representative before his ddatt,2 (3) failed “to attempt to
recoup for the estate moneys debited from the decedent’s bank account in the foomatfiaut
debits made after his deatlq’; (4) failed “to attempt to secure funds from a stale payroll check
of the decedent,d.; (5) failed “to marshal estate real property in the states of New Jersey and
South Carolina owned by the decedeit, at 1, (6) failed “to marshal for the estate centai
personal property that the decedent owned at the time of his ddatt,1-2; (7) failed “to
communicate with the heirs about the administration of the esigtat’2 and (8) failed “to pay

creditors in a timely fashionjtl.

" The Clarification Order also made clear that the plaintiffs were not erttiti@gury trial or punitive damagelsie
to the equitable nature of the Probate Cpurteedings.SeeClarification Order at 1-011.
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After hearing evidece atthe trial,the Probate Court found that the plaintiffs had proven
the firstfour allegations but not the laiur, andremovedDefendant Parker as Personal
RepresentativeRemoval Order at 2825. Specifically, the Probate Court concluded that (1)
Defendant Parker “mismanaged property, specifically the funds reprddmnfa] $618.00
[payroll] check made payable to James Jarvis by a District of Columbia Agency;” (2) that
Defendant Parker “failed, without reasonable excuse, to fulfill the dutigs office” by
(a)failing to conduct the basic investigation/verification required to make informadides
about” declining to marshal the 1995 Cadillac totames Jarvis Estaid) foregoing “any
claims by the James Jaryis|state to any fundsdm the Charles Jarvis estate,” andn(@)
seeking‘the return from the bank or any other individual of moneys withdrawn from James
Jarvis’ bank account after his deathd. The Probate Coudoncludedhe plaintiffs failed to
prove that Defendant Parke&as derelict in his duty to marshal to the egpatesonaproperty
owned by the decedent, real propeiegedly owned by the dedent in New Jersey and South
Carolina,id. at 1718, or thaDefendant Parkeriled materially to communicate with the heirs
or pay creditors in a timely fashioid, at 12-133

Followingtheremovalof Defendant Parker as the Estate’s Personal Represent&tive,
filed a “Petition for Award of Compensation for Personal Representative,” wiedArbbate
Court granted in part and denied in péteDef. Brown’s Mem. Supp. Def. Brown’s Mot.
(“Def. Brown’'s Mem.”) Ex. 5 (District of Columbia Probate Co@tderGranting Petition for

Compensation, Dec. 7, 2009, filedJarvis v. Parker2003 ADM 1036)“Def. Parker Fees

8 The plaintiffs contend that the Probate Court adjudged Defendant PaHaretaommitted five fiduciary
breaches, Compl. § 55, including Defendant Parladiéged failure to marshal property owned by the decedent’s
mother’s estate in South Carolirsge id.J 55(iii). The plaintiffs are incorrectthe Removal Order makes clehat
the [ p]laintiffs have failed to prove that Parker had information thatchgd use to identify the profggrlames
Jarvis allegedly inherited from his (James Jarvis’) mother.” Rentnddr at 18.
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Order”) at 1, ECF No. 12-8. The Court granted compensation to Defendant Parker in the
amount of $10,762.50 f@approximately seventiyours of service in the case but denied his
request for an unspecified additional amount in compensditioat 2. By contrast, the Probate
Court deniecentirely the plaintiffs “Petition for Award of Attorney’s Fees, Investigatory Fees,
and Administrative Costs by Counsel for Plaistiffileirs, and Beneficiariesiiotingthat “the
litigation tactics in which this counsel engaged throughout his involvement in thisditiga
actually harmed the estate financially, costing it far more harm [than] byacyon by the
Removed Personal RepresentativBé&f. Brown’'s Mem. Ex. 6istrict of Columbia Probate
Court Order Denying Petition for Compensation, Dec. 7, 2009, filddrwis v. Parker2003
ADM 1036) (“Pls.’ Counsel Fees Ordergt 1, ECF No. 12-8° The Probate Coufurther
described plaintiffs’ counselactions asBordefing] on abuse of the litigation process, which
cannot be rewarded,” and opined that the plaintiffs’ cotsydakck of familiarity with the law
and lack of litigation experience and skills contributed to much delay at the heamohggal in
this matter.” 1d.**

Defendant Brown was appointed in 2G89successor Personal Representative following
the removal of Defendant ParkeseeCompl. { 73. She notified the plaintiffs that she did “not
plan to file” a Rule 60(b) motion seekinguwacatethe ConsenOrdea approved by the Probate
Court in 2005 and that, in her view, the plaintiffs’ appeal of portions of the Probate Court’s
Clarification Order and Removal Order weret meritorious.” Compl. Ex. R (Email
Correspondence from Defendant Brown to Plaintiffs’ Counsel, December 8-12, 2011) at 1, ECF

No. 5-1.

° Seesupranote6.

10 Seesupranotes.

" The plaintiffs seel$65,000 in attorneys’ fees and castshe instant matter “as monegaanction [sic] in having
to pursue removal of Defendant Parker at trial lanefing and arguing an app€ah request that has apparently
already been denied by the D.C. Probate CdseeCompl. at 22 {xi).
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B. District of Columbia Court of Appeals Ruling

Defendant Parker appealed the Removal Oaddrthe plaintiffs appealed portions of the
Probate Court’s Clarification Order and Removal OrdgeCompl. Ex. M (Mem. Op. and J.,
Nos. 09PR-1131 and 1(PR-0248,In re Estate of James P. Jar{i3.C. Apr. 30, 2012) (the
“2012 Appeal”)) at 1, ECF No. 4-1. hE District of Columbia Court of Appealdiained the
Clarification Orderandthe Removal Order “in all respectsSeeid. The appellateourt

considerecxplicitly the plaintiffs’ “claim [that] the trial court erred in denying their motion to
vacate a consent order secured by Mr. Parker as personal representative, hadrihbtdurt
improperly deprived appellants of their right to seek damages againsaier.P* Id. The

D.C. Court of Appeals upheld the trial court’s finding that the plaintiffs “laakdsitey to
challenge the [ConserD]rder” because “[i]f, as appellardfiege the 2005 Consent Order was
procured by fraud, the remedy is to have the peis@presentative removed in favor of a
successor personal representative who has the authority to seek religfdtarder of the trial
court.” Id. at 2. TheD.C. Court of Appealalso held that the trial countas correctin not
awarding damages against Mr. Parker for breach of his fiduciary duiies"is“reserved the
right to consider the issue of damages upon the removal of Mr. Parker as persosahtafive
and the appointment of a successor personal representdtivelhe court stad that it was not
“constru[ing] the trial court’s order as foreclosing appellants’ opportunity @irodamages

from Mr. Parker if the successor personal representative elects not to gansages.”ld.

(citing In re Estate of Bernstej3 A.3d 337, 342 n.6 (D.C. 2010)). Finally, the Court of Appeals

denied Defendant Parker’s cremspeal and upheld the trial court’s removal of him from his

former position ashe James Jarvis Estate’s personal representativat 2-3.

2 The plaintiffs raised other disputes with the Probate Court’s ordehsding the Clarification Order and Removal
Order, but the D.C. Court of Appeals held that “those claims do ndtangrdiscussion given our disposition of the
claims.” 2012 Appeal at 1 n.1.



C. Federal Court Proceedings

In March, 2013,He plaintiffs filed acomplaint in this Court that srtually identicalto
the instant Complainhut failed timely to respond to the defendants’ motions to dismiss that
case, leading to the dismissal without prejudice of the Sa@é Jarvis v. ParkeNo. 13-350,
2013 WL 2406293, at *1-2 (D.D.C. June 3, 2013). The plaintiffs’ subsequent motion for relief
from the judgment of dismissal pursuant to Federal Rules of Civil Procedure 60(b)(b)@&hd
was denied because the plaintiffs’ fagduo respond to the defendants’ motions to dismiss was
the result of the plaintiffs’ counsel “mistake or ignorance of the rules©Curt,” which did
not constitute “éxcusable neglettunder Rule 60(b)(1)Jarvis v. ParkerNo. 13-350, 2013 WL
346077, at *4 (D.D.C. Jan. 31, 2014), and did not otherwise show the requisite “extraordinary
circumstances” to warrant relief under Rule 60(b)ig)at *5.**

Within four days of thalismissal of the initial federal complaint, the plaintiffsfited
their claims in the instant Complaingee generall¢ompl. With regard to Defendant Parker,
the plaintiffs allege thatebreached hisffduciary duty of care” to the James Jarvis Estate and
the plaintiffs as estateeneficiaries, Compl. {1 117-18, some of which breaches hready
been judicially determinedjtl. § 119, and therebyactually and proximately caused monetary
damage to the Plaintiffs [sic] inheritance righid. § 12. The actions allegedly constituting
breaches of fiduciary duty are the same actions that were considered bybidte Paurt,
including (1) entry of the Consent Order with Burrigs, {127-37; (2)failing to obtain from
Burriss “valuable personal grerty,”id. 38, amounting to “$5,299.00 in jewelry purchased by
the decedent just months prior to his deaith,Y 43; (3) failing to secure “the decedent’s second

older 1995 Cadillac El Doradoyhich was held by a mechanic” and valued at “$7,300.00,”

13 Since the District Court dismissed the prior suit without prejudiee Jarvis2013 WL 2406293, at *1, the
dismissal of that suit is not a “decision on the merits” and thereforeoha&s fjudicata effecsee Havens v. Mabus
No. 125339, 2014 WL 3674599, at *5 (D.C. Cir. July 25, 2014).
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155(i); (4) failing to investigate the decedent’s inheritance ftbenestate of the decedent’s
father, in the amount of “$1,975.83,” and the decedent’s mother, vdsiEies allegedly
includedreal property in New Jersey and South Caroandamourted to a total of
55(v); and (6) failing to ensure &age payroll check of the decedefhd not bounce, resulting in
“a $10.00 bounced check fééd. 155(V). The plaintiffs also allegthat Defendant Parker
committed civil conversion of some of thames JarviEstate’s assets by petitioning for and
being awarded administration and attorneys’ fees for his weele id{83-87, 124-128.
With regard tadDefendant Brown hte plaintiffs allege thaghebreached herfiduciary
duty of care” to the James Jarvis Estate and the plairyffgiling (1) “to provide statutorily
requisiteaccounts,” Compl. § 1322) “to marshal known Estate assetsl.; and (3 “to keep
herself apprised of Appellate proceedingiated to the Estateid. According to the plaintiffs,
these breaches “proximately caused monetary damages to Plaintiffs [sithmdeerights”
causing the plaintiffs to suffer “monetary damages'which Defendant Brown “must be held
directly liable” to the plaintiffsid. {1 133-35.
. LEGAL STANDARD

A. Motion To Dismiss For Failure To State A Claim

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a plaintiff
need onlyplead “enough facts to state a claim to relief that is plausible on its face” and to
“nudge[ ] [his or her] claims across the line from conceivable to plausiBlell’Atl. Corp. v.
Twombly,550 U.S. 544, 570 (2007@ee alsdeD. R.Civ. P. 12(b)(6).“[ A] complaint [does not]
suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual endaent.” Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quotifigrvombly,550 U.S. at 557 Instead, the complaint

must pead facts that are more than “merely consistent with’ a defersdatbility” but provide
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sufficient “factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegelti” at 678 (quotingdwombly,550 U.S. at 556
accordRudder v. Williams666 F.3d 790, 794 (D.Cir. 2012). The Court “must assume all the
allegations in the complaint are true (even if doubtful in factjand] must give the plaintiff the
benefit of all reasonable inferences derived from the facts allegddiéselskabet AF 21.
November 2001 v. Fame Jeans 1825 F.3d 8, 17 (D.CCir. 2008) (citations and iatnal
guotation marks omitted).

B. Res Judicata(Claim Preclusion and Issue Preclusion)

“The preclusive effect of a judgment is defined by claim preclusion and issclegon,
which ae collectively referred to as ‘res judicataTaylor v. Sturgell553 U.S. 880, 892
(2008). Claim preclusion foreclosessuccessive litigation of the very same claim, whether or
not relitigation of the clainnaises the same issues as the earlier’sud.’(quotingNew
Hampshire v. Maing532 U.S. 742, 748 (2001)). In contrast, issue preclusion, which was “once
known as ¢ollateral estoppelnd ‘direct estoppel, bars“successive litigation of an issue of
fact or law actually litigated and resolved in a valid court determinationtegdderthe prior
judgment, even if the issue recurs in the context of a different tldanat 892 and n.Gnternal
guotations and citations omittedge alsdllen v. McCurry, 449 U.S. 90, 94 (1980) (undee$
judicatg a final judgment on the merits of an action precludes the parties or their povies f
relitigating issues that were or could have been raised in that"aatidrcollateral estoppel
“preclude[s] religation of the issue in a suit on a different canfsactiori); U.S. Postal Serv. v.
Am. Postal Workers Unigb53 F.3d 686, 696 (D.C. Cir. 2000Under collateral estoppel, once
a court has decided an issue of fact or law necessary to its judgmedédisain may preclude
relitigation of the issue in a suit on a different cause of action involving a pattg first case.”)

(internal quotation marks and citation omitte@he Supreme Court has explained that these
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preclusion doctrines serve important functionspimtect against ‘the expense and vexation
attending multiple lawsuits, conserv|e] judicial resources, and fostaefmeel on judicial action

by minimizing the possibility of inconsistent decisiohsTaylor, 553 U.S. at 892 (quoting
Montanav. United States440 U.S. 147, 153-154 (197%3lteration in original)see also

Yamaha Corp. of Am. v. United Stat@61 F.2d 245, 254 (D.C. Cir. 1992) (“The objective of the
doctrine of issue preclusion . . . is judicial finality; it fulfittee purpose for which civil courts
have been established, the conclusive resolution of disputes within their jurisdir{ignating
Kremer v. Chemical Constr. Corpl56 U.S. 461, 467 n.6 (1982W)ashington Water Power Co.
v. FERC 775 F.2d 305, 341 (D.C. Cir. 1985) (the purposeesfjudicatas “to prevent

relitigation of issues that were, or should have been, previously)tried”

In applying issue preclusiorhree elements must be satisfied for a final judgment to
preclude litigation of an issue in a subsequent case: “[1], the same issue nowibethgtest
have been contested by the parties and submitted for judicial determination itloage(; 2],
the issue must have been actually and necessarily determined by a coupetecdm
jurisdiction in that prior case[; and] [3] preclusion in the second case must not work a bas
unfairness to the party bound by the first determinatidndrtin v. Dep’t of Justice488 F.3d
446, 454 (D.C. Cir. 2007) (quotingamaha 961 F.2dat 254 (D.C. Cir. 1992)) (alterations in
original). “[O]nce a court has decided an issue of fact or law necessagyudgiment, that
decision may preclude relitigation of the issue in a suit on a different caasgauf involving a
party to the first case.McLaughlin v. Bradleg803 F.2d 1197, 1201 (D.C. Cir. 1986) (quoting
Allen v. McCurry 449 U.S. 90, 94 (1980)).

The overriding goal of the issue preclusion doctrine is to “avert needlggmtiein and

disturbance of repose, without inadvertently inducing ditigation or unfairly sacrificing a
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person’s day in court.Otherson v. U.S. Dep'’t of Justicéll F.2d 267, 273 (D.C. Cir. 1983).
When the first two prerequisites for application of the issue preclusion doc&ineesrthe
plaintiff “must be permittd to demonstrate, if he can, that he did not have a fair opportunity
procedurally, substantively, and evidentially to pursue his claim the first' tiBlender-Tongue
Labs., Inc. v. Univ. of lll. Found402 U.S. 313, 333 (1971) (internal quotation markstited).
As the Supreme Court explained, “a party who has had one fair and full opportunity to prove a
claim and has failed in that effort, should not be permitted to go to trial on the mehiés of
claim a second time. Both orderliness and reasertabé saving in judicial administration
require that this be so unless some overriding consideration of fairness tard tiates a
different result in the circumstances of a particular cakk.at 324-25.

Notably, “[a] court conducting an issyreclusion analysis does not review the merits of
the determinations in the earlier litigationConsol. Edison Co. of N.Y. v. Bodm449 F.3d
1254, 1257 (D.C. Cir. 20063ee also Nat'l Post Office Mail Handlers, Watchmen, Messengers,
and Grp. Leaders Div. of Laborers’ Int'l Union of N. Am. v. Am. Postal Workers Ua@h
F.2d 190, 194 (D.C. Cir. 1990) (“The doctrine of issue preclusion counsels us against reaching
the merits in this case, however, regardless of whether we would rejecept aur ster
circuit’s position.”);Yamaha Corp. of Am. v. United Staté45 F. Supp. 734, 738 (D.D.C. 1990)
(noting the D.C. Circuit’s instruction “that collateral estoppel prevents & froar ever
reaching the merits”).

For claim preclusioria subsequent lawsuit will be barred if there has been prior
litigation: (1) involving the same claims or cause of action, (2) between the same patieis o
privies, and (3) there has been a final, valid judgment on the merits, (4) by a campaitent

jurisdiction” Havens v. MabydNo. 12-5339, 2014 WL 3674599, at *4 (D.C. Cir. July 25, 2014)
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(quotingCapitol Hill Grp. v. Pillsbury, Winthrop, Shaw, Pittman, LL&69 F.3d 485, 490 (D.C.
Cir. 2009). Under the doctrine of claim preclusion, a final judgment omtégts in a prior suit
involving the same parties bars subsequent suits based on the same cause of agton, sinc
plaintiff is expected to “present in one suit all the claims for relief that he mayahairgy out of
the same transaction or occurrencd.’S. Indus., Inc. v. Blake Constr. Co., Ir't6p F.2d 195,
205 (D.C. Cir. 1985) (quoting 1B J. MooMopore’s Federal Practicef 0.410[1] (1983)) see
Montana,440 U.S. at 153arklane Hosiery Co. v. Shoré39 U.S. 322, 326 n.5 (1979).
“Whether two cases implicate the same cause of action turns on whether theyeshaneeh
‘nucleus of facts” Apotex, Inc. v. FDA393 F.3d 210, 217 (D.Cir. 2004) (quotindrake v.
FAA, 291 F.3d 59, 66 (D.Cir. 2002)). Parties are thus prevented from relitigating in a separate
proceeding “any ground for relief which they already have had an opportoihiigdte[,] even
if they chose not to exploit that opportunity,” and regardless of the soundness of #re earli
judgment. Hardison v. Alexande55 F.2d 1281, 1288 (D.Cir. 1981);I.A.M. Nat’l Pension
Fund v. Indus. Gear Mfg. Col23 F.2d 944, 949 (D.Cir. 1983) (noting thatlaim preclusion
“forecloses all that which might have been litigated previously” (citation omjtted)
1. DISCUSSION

The plaintiffs, dissatisfied with the clear and unambiguous rulings provided by the
District of Columbia’s Probate Court and Court of Appeals, have now filetixsaéin this
Court, attempting to recovetamagesllegedly due the James Jarvis Estaterasualt of
Defendant Parker’s alleged fiduciary breach®sePls.” Opp’n Def. Brown’s Mot. (“Pls.’

Brown Opp’n”) at 7-8, ECF No. 17-1. As discussed belowhe two claims against Defendant

14 Although the plaintiffsclaim they are seeking “exorbitant damages in the amount of $504,222)8Dist
Defendant ParkeCompl. 11, a close reading of the Complaint reveals thattbstof the claimed damagese
based on the value pfopertythe Probate Court has already determiwadnot part of the Estatend reflected no
breach of fiduciary duty by the Estate’s Personal Represent&pexifically, the plaintiffs include in their
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Parker ardared byresjudicatg since these claims amssueshave been litigated already in the
local courts of the District of Columbial'he claim against Defendant Brown is barred by the
applicable statute of repose and the factual allegations made in the plaiatffSliogs. The
claims against each defemi@re examined in turly.

A. The Claims Against Defendant Parker

The plaintiffsassertwo claims against Defendant Parker: breach of fiduciary duty
stemming from his actions as Personal Reentative of the James Jarvidie, Compl. 11
116-22, and civil conversiarf the payments made to him for administering the James Jarvis
Estate and the attorneys’ fees awarbed following the Removal Ordeid. {1 83-87, 123—

281% The elements of each claim and whether those claims are precluded on res judicata

grounds are examined individually.

“exorbitant” damage claimroperty covered by theourtapproved settlement decrég, at 2122 1 (vii-viii);
courtawarded attorneys’ and estate administration fdeaf 22 9 (ixx); and attorneys’ fees for the plaintiffs’
counsel previouslyejected by the D.C. Probate Couudt, T (xi). The value of the properst issue irthe breaches
of fiduciary duty found by the Probate Coartdthat arguably could have been part of the Estate, absent
breacheswould amount tcapproximately$11,00Q the damages amount tt@aintiffs claimtheyare entitledo in
their partial motion for summary judgmer®ls.” Corr. Am. Opp’n Def. Parker’s Mot. (“Pls.” Parker Opp’n”)/at
ECF No. 21. A explainednfra, the plaintiffs are not entitled to any relief from this Court, monetanttarwise.
!> The parties do natddresshe choice of law that applies in this diversity action, but predicate themardgs on
District of Columbia law.SeeDef. Parker's Mem. Supp. Def. Parker's Mot. Dismiss (“Def. ParkersmMeat 8,
ECF No. 11 (arguing Distet of Columbia res judicata principles apply to the plaintiffs’ claims); Bedwn's
Mem. at 8 (arguing application of District of Columbia statute of repose leirgifis’ claims); Pls.’Parker Opp’n
at 3 (arguing District of Columbia Court of Appeals judgment controls liglilithis matter). Indeed, when
exercising diversity jurisdictiorstate law provides thaepplicablesubstantive rules of lawSee Erie R.R. Co. v.
Tompkins304 U.S. 64, 78 (1938)Therefore, the Court will apply District of Columbia law to this caBarke v.
Air Serv Int’l, Inc., 685 F.3d 1102, 1107 (D.C. Cir. 2042The ‘broad command of Erie,” of course, is that ‘federal
courts are to apply state substantive law and federal proceduraltesn’sitting pursuant to thediversity
jurisdiction.”) (quotingHanna v. Plumer380 U.S. 460, 465 (1965p9ee also Arias v. DynCor@52 F.3d 1011,
1013 (D.C. Cir. 2014)Cordoba Initiative Corp. v. Deal®00 F. Supp. 2d 42, 462 (D.D.C. 2012) (applying
District of Columbia law irdiversity suit where “[b]oth parties applied District of Columbia law irrthmtion
papers without engaging in any choice of law analys&dmont Resolution, L.L.C. v. Johnston, Rivlin & Foley,
999 F.Supp. 34, 39 (D.D.C. 1998) (same).

' The ground for the civil conversion claim asague at bestas set out in the Complaint. Nevertheless, the
plaintiffs have provided enough information about the legal theory upon wigghbase their civil conversion
claim for the Court to resolve the instanttion. SeePart Ill.A.2.infra.
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1. Breach of Fiduciary Duty

The severallegations raised against Defendant Parker in this action are properly
precluded. The elements and application of claim preclusion are addresseddiesturaing to
issue preclusion.

a) Claim Preclusion

The first element in the application of the claim preclusion bar is whether the lsame c
or cause of action is being raised as one raised in a previouSsaitiaven014 WL
3674599, at *4. In their Complaint before the District of Columbia Probate Court, the fdaintif
alleged that “Mr. Parker has breached his fiduciary duty to the Jarvis ediete.Parker’'s Mot.
Ex. 1 (Complaint [for] Removal of Personal Representative, Appointment of Soiccess
Representative, Demand for Completion of Accounting and Damages, July 7, 2005, Ifileel in
Estate of James P. Jaryi8003 ADM 1036) (the “Probate Complaint”) 1 38, ECF Nol1As
support for this assertion before the D.C. Probate Court, the plaintiffs alieggdlia, that
Defendant Parker (1) improperly “engaged in a mediation proceeding” with Burgasdreg the
decedent’s 2003 Cadilla. 1 22; (2) failed to obtain property allegedly stolen by Burriss from
the decedent’s apartmeid, Y 15; (3) failed to follow-up on a $618.00 payroll check to the
decedentid. §6(h); (4) failed to include real property from the decedents’ methed father’s
estates in the James Jarvis Estate inveniabr{,13(c); (5) failed to marshal a 1995 Cadillac for
the estated. § 24; and (6) failed to investigate certain automatic debits to the decedent’s bank
accounts that occurred after his deathy 6(g). These are the same allegations underlying the
plaintiffs’ breach of fiduciary duty claim against Defendant Parker in tharibmdter. See
Compl. 11 44-464lleging Defendant Parkenproperly entered into settlement after mediation

regarding decedent’s 2003 Cadillaid); 11 25, 38—43a(legingfailure to obtain property

" See supraote6.
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allegedly stolen by Burriss from decedent’s apartmaht)j 55(v) @llegingfailure to followup

on $618.00 payroll checkid. 1 55(ii) @llegingfailure to include property from decedent’s

mother’s and father’s estates in James Jarvis Estate invemdofff5(i) (alleging failure to

secure 1995 Cadillac falecedent’s estatay. I 55(iv) @lleging failure to investigate “post

death electronic withdrawals from the decedent’s bank account . . . [totaling] $2,398.00"). Thus,
the first element for application of the claim preclusion bar is met as to the bfdatliciary

duty claim.

The second element for the claim preclusion bar is whether the same partes or th
privies were involved in the prior suit and the instant sBgée Haven014 WL 3674599, at *4.

In the instant matter, all of the plaintif®d Defendant Parker were parties to the Probate Court
and D.C. Court of Appealg@ceedings.SeeProbate Compl. at 1; 2012 Appeal at 1. Thus, the
second element is met.

The third element for the claim preclusion bar is whether there has beeh edfida
judgment on the meritsSee Haven2014 WL 3674599, at *4. As previously noted, the District
of Columbia courts have issued final judgments on the merits as to each of th#lainti
allegations in this matter. Specifically, in the Clarificatioml€ the Probate Court held that
entry into the Consent Order with Burriss and failure to secure real propeitg fantes Jarvis
Estate in South Carolina in which the decedent allegedly held an interest wiereanbte ®f
Defendant Parker’s fiduciauty, seeClarification Order at 7Removal Order at 18. The
plaintiffs’ five remaining allegation# the instant case.e.,the failure to(1) obtain property
from the estate allegedly stolen from the decedent’s apart(@¢mollow-up on the stale payroll
check;(3) pursue property from the decedent’s father’s estate; (4) secure the Dhitac Gar

the decedent’s estate; and (5) pursue the return of automatidgatistdebits to the decedent’s
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bank accountyere rejeted by the Probate Court as untimely and, therefore, waised.
Clarification Order at-910. This prior, final judicial ruling is fatal to the plaintiffs’ damages
claim here against Defendant Parker for breach of fiduciary duty since nomepoirfforted
assets subject to a breach were included in the inventory of Estate 8eseid.

While Defendant Parker’s actions in failing to marshal certain assets totéte Es
amounted to a breach of fiduciary duty warranting his removal as personal regiresgetine
fact that the plaintiffs failed to object to his accountings and inventories dfciest or
improper precluded any award of damages based on thaosamnshaled assetSeeClarification
Order at6, 9-10. Instead, the only damages for which Defendant Parker might be personally
liable, and to which the D.C. Court of Appeals expressly referred in the 2012 Agge2il12
Appeal at 2, are for any assets of the James Jarvis Estateetbatcluded on the unchallenged
inventories and accountings but were subsequently lost due to Defendant Parkerfslwrong
action or inaction.SeeClarification Order at 9. None of the items alleged in the instant matter
were included in the inventories and accountings and were instead, as the Probatdd;ourt he
assets that the “plaintiffs believe the Estaight have had Id. (emphasis in original). Thus,
contrary to the plaintiffs’ contention, the actions for which the plaintiffs alarsgdamages in
this Court were actually and necessarily determtodthve been waived by the D.C. Probate

Court, a ruling affirmed by the D.C. Court of Appe#lsThus, all of the plaintiffsallegations in

18 Defendant Brown argues thifie D.C. Probate Court “reserved the right to consider the issue of danpagethe
removal of Mr. Parker as personal representative,” 2012 Appeahati 2consequentlyhis Courtis precluded

from opining on such damages under RumkerFeldmandoctrine. Def. Brown’'s Memat 7 (stating the “plaintiffs’
new federal district court litigation invites this court’s review and rejectidgheojudgments of the Superior Couoft
the District of Columbia and the District of Columbia Court of Appeals!’ asserting that thRookerFeldman
doctrine mandates dismissal of the actisa Exxon Mobil Corp. v. Saudi Basic Indus. Cotd4 U.S. 280, 284
(2005)(declaring review of infavorable stateourt judgments . . . . out of bounds,, properly dismissed for want
of subjectmatter jurisdictiot). In essence, this defendant asserts that the plaintiffs are properly ced$itke
court losers complaining of injuries cadd®y statecourt judgments rendered before the district court proceedings
commencedandare “inviting districtcourtreview and rejection of those judgment&%xon Mobil Corp.544 U.S.
at 284. If the RookerFeldmandoctrineapplied hergethis Courtwould lack subject matter jurisdiction ovtre
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this matter are the subject of a final, valid judgment on the merits through eithéatfieation
Order or theRemoval Order.

The final element for the application of the claim preclusion bar is whethén#he
judgments were rendered by a Court of competent jurisdicBere. Haven2014 WL 3674599,
at *4. The parties do not dispute this element, and the 2012 Appeal approvatalPosbate
Court’s Orders in all respects, indicating that the Probate Court was atoampetent
jurisdiction to issue its rulingsSee2012 Appeal at 1. Thus, this fourth element for the
application of claim preclusion is met.

Consequently, all of the plaintiffs’ allegations in the instant suit are bhyrethim
preclusion and, on this ground alone, the plaintiffs’ complaint must be dismissed.

b) Issue Preclusion

Even if the plaintiffs’ allegations were not barred by claim preclusion, roathe
allegations, if not all, would be barred by issue preclusion as well. The firsgrglefissue
preclusion, whether the same issue raised in the instant suit was raised iartheifpis
substantively similar to the first elentesf claim preclusion and, as such, the Court need not
repeat its analysis of this element here to determine that the first element of¢h@ésdusion
bar is met.SeesupraPart Ill.A.1.a.

The second element fasue preclusion to apply is whether a court of competent
jurisdiction actually and necessarily determined the issue previoBsbBMartin, 488 F.3d at
454, As previously noted and, indeed, as pleaded in the Complaint, the Probate Court and the

D.C. Court of Appeals addressdtetplaintiffs’ instant claims and allegatioinstheir previous

plaintiffs’ breach of fiduciary dutglaims. Id. Sincethe claims againgtoth defendand areresolved on other
grounds, the Court need not address this argument, which would, in anyleagnd, the same salt: dismissal of
the plaintiffs’ claims without reaching the merits of those claims.
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rulings. See supr#art lll.A.1.a;see als®012 Appeal at 1; Clarification Order at 8—Ihe
second element for application of issue preclusiobar is met:’

The final element ofssuepreclusion is whether its application would result in unfairness
to the party against whom this doctrine is to be applgeEMartin, 488 F.3cat454. In
examining “unfairness” for the purposes of issue preclusion, the D.C. Circuitdrapiimarily
concerned with whether “the losing party clearly lacked any incentive tathtihe point in the
first trial, but the stakes of the second trial are of a vastly greater tondeyiiYamaha 961 F.2d
at 254. In other words, whetige court‘can discern nalifference between the incentives the
[plaintiffs] may have had in” therarlier case and the instant matter, the application of issue
preclusion does not result in the compelling showing of unfairness that would rendsughe
preclusion bar inapplicdd. See Venetian Casino Resort, LLC v. NL&®! F.3d 601, 610 (D.C.
Cir. 2007). The plaintiffs offer no argument, nor can the Court discern one, as to why the
incentive to litigate Defendant Parker’s alleged breaches of fiduciayyrdtiie Probate Cat
wereany different from their incentives hefe.Consideringhatthe facts underpinning the
plaintiffs’ Complaint in the instant matter are identical to those raised préiate proceedings,
and the plaintiffs zealously litigated and appealed those issti®s llocalcourts, there is no
“vastly greater incentive” in this action that would negate the application efghe preclusion

bar.

¥ Indeedthe plaintiffs assert in their moti for partial summary judgment tHaefendant Parker'allegedbreaches
of fiduciary duty pertaining to failure to marshal the 1995 Cadillamey owed the decedent by his father’s estate,
a stale payroll check, and certain automatic debits from the decedent’s bank aftesunis deathhave been
previously considered angkcessarily determined by a court of competent jurisdiction, the D.CateérGburt and
Court of Appeals.SeePIs.” Mot. at 1 (noting certain breaches had been previously adjudged); pp&alAt 23
(affirming removal of Defendant Parker as personal representative); Be@®wler at 2425 (listing breaches of
fiduciary duty warranting removal by Defendant Parker).

“ The plaintiffs appear to argue that they cannot obtain a fair trial in d&fr Court because “Defendant Parker is
well-known, is a meier of various committees and has been practicing for over thirty (3@)'y&2ompl. § 63;

see also idf 64 foting “[a]n example of likely favoritism and bias toward Defendant Parkeréipttal Probate
Court . . ."). The plaintiffs offer no case laasupport their assertion and, indeed, it is difficult to reconcile their
contention with the Probate Court’'s removal of Defendant Parkbeakames Jarvis Estate'srBonal

Representative and the Court of Appeals’ subsequent affirmationtatitima.
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Consequently, the Court finds that the plaintiffs’ claim for breach of fiduciagy dut
against Defendant Parkerasobarred byissue preclusiof

2. Civil Conversion

The plaintiffs second claim against Defendant Parker igifal conversion.“The
essence of a conversion is a wrongful taking or a wrdmgtention of property after a rightful
possession.’Shehyn v. District of Columhi&92 A.2d 1008, 1012 (D.C. 1978). Central to a
conversion claim is the “dispossession of property rights,” since absent such dspaostiesre
can be no action for conversionKaempe v. Myers367 F.3d 958, 964 (D.C. Cir. 2004).

The Complaint alleges that Defendant Parker converted “$38,705.87 of Estate tash in i
bank account to fund his failed defense” to the plaintiffs’ prior action to remove himsamn&ler
Representative. Compl.  88he gravamenfahe plaintiffs’ Complaint is that Defendant
Parker required “a court ordprior to taking any funds from the Estate bank account in
defending a removal actionld. § 87 (emphasis in the original). Similattythe claim against
Defendant Parker for breach of fiduciary duty, however, the plaintiffs’ Compkveals that
this issue, too, has been previously decided by the District of Columbia Probate Court.

The plaintiffs state in their Complaint that g fact that a Judgaibsequentlgttempted
to right Parker’s wrong by ordering that the already removed funds wag pftgrethefact
does not comply [with] D.C. Statutes 88 20-526 & 20-533 or excuse Defendant Parker’s breach
thereof.” Compl. § 8%empasisin the original). Thistatement makes cleirat (1) the issue
was brought before a court of competent jurisdicéind (2) that the court necessarily decided

the issue, since the Court entered an Order stating the removal of funds dpasagterthe-

L Since res judicata bars the claim in its entirety from being heard iBhig, it is unnecessary to reach Defendant
Parker’s alternative grounds for dismissal.
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fact” See id.see alsdMartin, 488 F.3d at 544% Whether the court’s decision is correct as a
matter of law is immaterial to whethiére issue preclusion bar appltesthis action.SeeCity of
Arlingtonv. FCG 133 S. Ct. 1863, 1869 (201%).

The plaintiffs offer noargument as to why it would be unfair to apply issue preclusion
this claim, nor can the Court discern any reason why the incentives for sagkisgflegely
improperly retained by Defendant Parker are any greater than tinéiviesethe plaintiffs had in
seeking to prevent the disbursement of those funds to Defendant Parker in the firseéinsta
Thus, issue preclusiapplies to thigivil conversionclaim and it must be dismissed.

* * *

To sum up, the two claims raised ty plaintiffs in the instant complaint against
Defendant Parker, and the factual bases for those claims, were raised, addnessedessarily
decided by courts of competent jurisdiction, and the applicatiotamh andissue preclusion to
these claimsloes not work an unfairness on the plaintiffs. The plaintiffs had their day in court
and this Court need not provide the proverbial “second bite at the &pbefendant Parker’s
motion to dismiss on the grounds of res judicata is granted as tarak @gainst him.

B. The Claim Against Defendant Brown

The plaintiffsassert a singlelaim against Defedant Brown: breach of fiduciary duty to

the James Jarvis Estat8eeCompl. 11 129-35. The basis for the claim against Defendant

% The plaintiffs have not submitted the decision approving these expegjibut the€€ourt must accept factual
allegations as true for the purposes of a motion to dismiss.

ZWhile unclear from the vagueness of fhaintiffs’ civil conversion claimassumingarguendg that the plaintiffs
intendecthis claim to covethe award of $17,14608t0 Defendant Parker for his Estate administration and
attorneys’ fees, the sarssue preclusioprinciplesbar consideration of the clainThe Probate Court specifically
addressed fees paid to Defendant Parker for estate administseg@farification Order at 4 (holding claims for
attorneys’ fees prior to Defendant Parker’s removal untimely), aadta# proceedingseeDef. Parker’'s Fees
Order at 1 (noting the court consider “the opposition” to Defendant Paffleers petition). Thus, theseiola have
been brought beforand necessarily ruled upon,la/court of competent jurisdiction and the plaintiffs have offered
no reason why application of issue preclusion would be fundamentadl.unf

4 As previously noted, since this is the plainti§gcond identical suit in this District, it would more properly be
considered the plaintiffs’ “third bite at the apple.”
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Brown is difficult to disentangle from the plaintiffs’ claims against Defendarikd?, and the
parties briefing doedittle to alleviate this opaquenedsevertheless, thallegationghat appear
to underlie the clainfail to state a claim upon whichlief can be granted.

The factual allegations relating exclusively to Defendant Brown are cottaine
paragraphs 73 through 82 and paragraphs 109 throughf 1i& Complaint.In sum, he
plaintiffs allegethat Defendant Brow(i) did not provide the platiffs with the “requisite
periodic Accounting” owed to them “pursuant to D.C. [Code] § 20-721,” Compl.  110; “failed
to keep herself apprised of the status of Appellate proceedings directly touchiegfiutiary
duties to the Estateid. 1 112; and3) closed the estate “with no notice to Plaintiffs or their
counsel” which “foreclosed the opportunity for her or Plaintiffs to seek vacatingahgent
Order,”id. 1 114;see also id] 76 (noting Defendant Brown was opposed to moving to vacate
the Conent Order)jd. 1 80 (alleging Defendant Brown failed to provide accountings to
beneficiaries). The Complaint alleges that as a result of these perceivessfdhefendant
Brown must be held ‘directly liable’ to Plaintiffs for approximately $11,000 meimg in the
Estate Wachovia bank account agiofa December 2009 when Defendant Brown assumed
office.” Id.  82(errors in original)

As to thefirst allegation that Defendant Brown failed to notify the plaintiffs of her
accountingsthe plaintiffs’own opposition references the Probate Court docket in this matter and
the attached exhibit includes excerpts from that docBee generallls.” Opp’n Def. Brown'’s
Mot. Dismiss Ex. F (Probate Court Docket foire Estate of James P. Jaryi®robate
Docket”)), ECF No. 17.%° This exhibit shows that Defendant Brown’s accountings were
mailed to the parties on August 19, 2010, May 24, 2011, December 30, 2011, and November 2,

2012. See idat3-5. Thus, contrary to the plaintiffsllegation that fromc¢irca December 2009

% See supraoteb.
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to date Brown has failed to provide Plaintiffs or their counsel with a singleésity requisite
periodic Accounting,” Compl. 1 110, the plaintiffs’ own exhibit revehégat least four such
accountings were mailed to theseeProlate Docket aB->5.

The second allegation, that Defendant Brown failed to keep herself apprised of the
appellate proceedings in this matter, appears to be based on the plasgéfsioa that
Defendant Brown sent an email to the plaintiffs’ counsel on March 15, 201®)dtadt “she
had thought that ‘the appeal had been dismissed’ and requested a copy of the opinion.” Compl. q
113 see idf7 76-77 (noting Defendant Brown declined to join in the D.C. Court of Appeals
proceeding). Defendant Brovgrevaluation of the mds of the plaintiffs’ appealasproven
correct: the Court of Appeals rejected all of the plaintiffs’ claims on agpebhffirmed all of
the Probate Court’'s Order§ee2012 Appeal at 1 and n.1. Thus, the plaintiffs’ Complaint
indicates that DefendaBrown was keeping abreast of the appellate proceedings, as she
correctly describethe disposition of the appellate proceedings when asked, since the D.C. Court
of Appeals affirmed the Probate Court’s Orders in f&l&e2012 Appeal at 1.

Theplaintiffs’ third allegation, that Defendant Brown closed iaees Jarvisdfateand
foreclosed an attack on the Consent Order is, in essence, a disagreement betplamtifiise
and Defendant Brown as to whether such a motion to vacate would have been successful.
Defendant Brown, athe Personal Representativeade plain heview that the plaintiffs’
allegations regarding the Consent Ordeked meritand consequently, did not move vacate
the Consent Order on bahof the James Jarvis EstatgeeDef. Brovn’s Reply Pls.” Opp’'n
Def. Brown’s Mot. Dismiss (“Def. Brown’s Reply”) at 3, ECF No. 29 (“Defend@rdwn
clearly stated that the fraud allegations made by Plaintiffs appeae@dland unsupportable’

and that there was no basis for vacating the Cori3etar.”). In any event, whether Defendant
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Brown exercised her judgmeptoperlywith regard to seeking to undo the Consent Order is
immaterial, since such a challenge would have been statutorily barred atdlshé assumed
her duties as personal repeatative.

D.C. Code § 20-108.01 provides the applicable statute of limitations and statute of repose
for probate matters when there are allegations of fraud, specifically proth@intw]henever
fraud has been perpetrated in connection with any proceeding” relating to the prabate
administration of decedents’ estates, “any person injured thereby may apypaopriate relief
against the perpetrator of the fraud . . . .” D.C. Code § 20-1@8.0lhe statute further states
that “[a]ny proceeding miaive commenced within 2 years after the discovery of the fraud, but
no proceeding may be brought against one not a perpetrator of the fraud lateyeheshdter
the time of the commission of the fraudd.

The plaintiffs made their allegations tliaeé Consent Order was procured by fraud in
their initial Probate Complaint, filed in 200&eferring to Burriss’ 2003 actions regarding a 2003
Cadillac and the decedent’s personal propesyeProbate Complaint § 22—-23 (alleging Burriss
committed fraud regarding her ownership of the disputed 2003 Cadillac and that Defendant
Parker should have sued Burriss “for the return of the 2003 Cadillac and other persomtl prope
taken from the decedent’s apartment”). The plaintiffs do not allegdbefendant Brown
actually committed the fraud that led to the Consent Decree, but rather thas Bhe
decedent’s daughtewas the fraudster who allegedstole” the decedents’ 2003 Cadillac,
Compl. 1 37, and “gained entry to the decedent’s apartment to rape, pillage, and plurdér it,”
40. Thusany claim againsBurriss for the alleged theft and fraud in connection with the 2003
Cadillac would have had to have been brought within two years of the plaintiffisvdrgoof the

fraud, i.e., no later than 2007, and against Defendant Baswane not a perpetrator of the
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fraud” no “later than 5 years after the time of commission of the fraud,” or, mordisgaiggiin
2008. SeeD.C. Code § 20-108.01(a).

The language regarding a nparpetratoof fraud in D.C. Code § 20-108.01(a) is the
classic language of a statute of repose, not a statute of limitdt@nSupreme Court held, in
CTS Corp. v. Waldburgethatstatutes of repose “put[] an outer limit on the right to bring a civil
action . . . measured not from the date on which the claim accrues, but instead from the date of
the last culpable act or omission of the defendant.” 134 S. Ct. 2175, 2182 (2014). The
difference between a statute of limitation and a statute of repose is appanengtatute at
issue, since the two year limit on commencement of an action is measuréthialiscovery
of the fraud,” i.e., when the claim accrued, but the five year ignmteasured from “the time of
commission of the fraud.” D.C. Code § 20-108.01(a). As the Supreme Court noted, a “statute of
repose limit is not related to the accrual of any cause of action; the injury otdeave
occurred, much less have been discover&@Il'S Corp.134 S. Ct. at 2182 (internal quotation
marks omitted). A stae of repose is “an ‘absolute . . . bar’ on a defendant’s temporal liability.”
Id. at 2183 (alteration in original). Since no tolling applies to a statue of repose andutecista
an “absolute bar” to liability, the plaintiffs’ claims based on thegatly fraudulently obtained
Consent Order are time-barred as to Defendant Brown, sin€@othplaint alleges that tHeaud
occurred in 2003eeCompl. 11 15, 17 (alleging “Burriss forged the signature of the decedent . .
. on the title to his then new custom Cadillac Deville” shortly after his death or8,J2663),
any claim was barred by 2008, and Defendant Brown became the estate’'s pemesahtative
in 2009. In short, the statute of repose would have barred any effort on heeyamnti#she
thoughtthe claim had mertto pursue Defendant Parker, who was not the perpetrator of the

alleged fraud, for damages in 2009 or later. In any event, since the Probate Coutidbdund t
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neither Defendant Parkertry intothe Consent Order or decision notseek its vacatwas a
breach of fiduciary dutyseeClarification Order at 7, the plaintiffs’ claim for breach of fiduciary
duty based on Defendant Brown'’s failure to seek to set aside the Consent Ordslyis leg
untenable even if it were not barrey the statutefaepose.

None of the allegations against Defendant Brown state a claim upon whitlcaaliee
granted since the allegations either refer to facts specifically conthbigtibe plaintiffs’ filings
or are barred by a statute r@pose. Consequently, Defendant Brown’s motion to dismiss is
granted®®

C. The Plaintiffs’ Suit Is Dismissed With Prejudice

In this Circuit, dismissals with prejudice under Rule 12(b)(6) are disfavored and
“warranted only when a trial court determines thatallegation of other facts consistent with
the challenged pleading could not possibly cure the deficierfeiygstone v. Firestoner6 F.3d
1205, 1209 (D.C. Cir. 1996) (internal quotation marks and citations oméismjrdRollins v.
Wackenhut Serydnc, 703 F.3d 122, 132-33 (D.C. Cir. 2012) (Kavanaugh, J. concurring)
(notingthatthis Circuit’s “‘decisionshave imposed aigh' bar for Rule 12(b)(6)lismissals with
prejudice,” and that such “case law on Rule 12(b)(6) dismissals is not fulhedligth the
Rules” since “[oh the contrary, Rule 41(b) contemplates that a Rule 12(b)(6) dismissal
ordinarily operates as a dismissal with prejudice, unless the district courtliscitstion states
otherwis€’). This Court musbalance the interests efficiency and the timely resolution of
complaints as required by Federal Rule of Civil Procedure 1, with the liberal pleadingrstanda
contained in Rule 15(a) and the “highirestonestandard in this Circuit for dismissal with

prejudice. SeeBelizan v. Hershgm34 F.3d 579, 583 (D.C. Cir. 2008 he standard for

% Since DefendarBrown’s motion is resolved on this ground feternative reasons for dismissal need not be
reached.
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dismissing a complaint with prejudice is highcf. In re APA Assessment Fee Litigatidvo.
13-7032, 2014 WL 4377770, at *14, (D.C. Cir. Sept. 5, 2014) (reversing district court’s grant of
dismissal with prejudice where plaintiffs committed procedural violdiidrdefendants madeo
showing of prejudice againdtem). In keeping with these various requirements, dismissal with
prejudice is warranted here since the plaintiffs’ complaibarred in its entirety by claim
preclusion, issue preclusiae plaintiffs’ownfilings, or the applicable standard of repoSee
supraPart lll.A-B. Thus, any amendment of the plaintiffs’ complaint would be fatilee any

claim based on the factuallegations made in the instant complaint would also be barred by
preclusion as arising out of the same “transaction or occurfeSeslJ.S. Indus., In¢.765 F.2d
at205. Moreover, the plaintiffs have not asked for leave to amend their Complaint and, indeed,
have filed the identical Complaint in this District twice. As the D.C. Circuit has ‘fiejdan]

hardly . . . be[] an abuse of discretion for the District Court not to . . . afford[ the fiddistich
leavesua sponté Confederate Memorial Ass’n, Inc. v. Hin@85 F.2d 295, 299 (D.C. Cir.

1993). Consequently, the plaintiffs’ Complaint is dismissed with prejudice.

V. CONCLUSION

For the foregoing reasons, the defendants’ motions to dismiss are draSiede the
fatal deficiencies in thplaintiffs’ claims cannot be remedied by additional factual pleading, this
action is dismissed with prejudice.

The Court notes that, in tipdaintiffs’ previous action filed in this District, tigdiled two
motions for reconsideration and multiple additional motions and amended memoranda to
accompany thosaotions for reconsideratiorbeeCase No. 13-35Qarvis v. ParkerECF Nos.

24, 28, 31, 36—44. The plaintiffs have continued the practice of filing multiple motions for leave

to amend and supplemdilings in this action.SeeECF Nos. 16RIs.” Am. Opp’n Def. Parker’s

%" The plaintiffs’ crossmotion for partial summary judgment therefore deniedas moot.
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Mot. Dismiss); 19RIs.” Mot. Lv. File Suppl. Opp’n); 20KIs.” Mot. Lv. File Corrected Am.
Opp’n); 25 (Pls. Reply Opp’n Mot. Lv. File); 27 (Pls.” Reply Opp’n Mot. Lv. File); 28.(Pls
Suppl. Opp’n). The parties are directed to review carefully this Court’'s Sta@ditey § 12,

ECF No. 9, which states in relevant part that “[m]otions to alter or amend judgmerg . . . ar
strongly discouraged. . . . The Court will not entertain a mahan(a) reasserts arguments
previously raised and rejected by the Court; or (b) raises for the festatiguments which

should have been advanced in the original motiorh& partiescounselare cautioned thany
submission of a motion for reconsideration that does not comply with the aforementioeed Or
may subject the submittirgpunsel to sanctions under Federal Rule of Civil Praeetiii(c).

An appropriate Order accompanies this Memorandum Opinion.
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