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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NUCOR STEELLARKANSAS &
NUCOR-YAMATO STEEL
COMPANY,

Plaintiffs,

V. No. 14-cv-0199(KBJ)

N N N N N N N N N

SCOTTPRUITT, in his official capacity)
as Administrator, U.S. Environmental )
Protection Agency )

)
Defendant. )
)

MEMORANDUM OPINION

This caseis nominally aprocedural actionhatPlaintiffs Nucor SteelArkansas
and NucofYamato Steel Companicollectively, “Nucor”) have filedagainstthe
Administrator ofthe Environmental Protection AgencyHPA”) pursuant to one of the
citizensuit provisions 6the Clean Air Act (“CAA"), 42 U.S.C. 8§7401-7671q See
id. 8 7604(a)(2)(authorizinglawsuits against the Administrator of the EPA where the
agency has allegedly failed to perform a raiacretionary duty).But in thebroader
scheme of thingsthis matter is actuallpneof manybattleground in a multi-front
conflict between twa@ompetirg steelmanufacturingcompaniesvith facilitiesin
Mississippi CountyArkansas. Nucoroperateswo manufacturing facilies near
Blytheville, Arkansaswhich isapproximately twenty miles from a site in Osceola,
Arkansas at which Big River Steel Compar(yBig River Ste€l) has proposed to build

a new manufacturing facility(SeeNucor’'s Secon&uppl.& Am. Compl. (“Compl.”),
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ECF No. 40, 1%-5, 10.)} Big River Steelobtaineda permitfrom the Arkansas
Department of Environmental Quality (“ADEQthat authorizedhe construction and
operation of its plannethcility, andNucor responded byaunching legal attacks
againstthe permit, both inthe Arkansas state court systamdin the U.S. District
Court for the Eastern District of ArkansaSee Nucor Steédrkanss v. Ark. Pollution
Control & Ecology Comm’r{Nucor I), 478 S.W.3d 232 (Ark. 2015Nucor Steel
Arkansas v. Big River Stedll.C (Nucor 1), 825 F.3d 444 (@ Cir. 2016)?2

Significantly for present purges,Nucor has alssought tochallengeBig River
Steels permitby petitioningthe EPA to object to the permit under Title V of tGAA,
42 U.S.C. 887661-7661f. PerTitle V, the EPA may object to any operating perrthat
a state permitting authoritgsues if the permiloes not compyl with the CAA,id.
8§ 7661d(b)(1) andif EPA fails to objecton its own anyperson nay petitionthe agency
to issue an objectignd. 8§ 7661d(b)(2). Whenthe EPA failed to respontimely to
Nucor’s petition for an objectioto Big RiverSteels permit, Nucor filed this lawsuit
seeking acourtorderthatcompeb the EPA to respondo Nucor’s petition (See
Compl., Prayer for Relief, B.)

Before this Court at preserdg the EPA’s motion to dismiss Nucor’s complaint.
(SeeEPA’s Mot. to Dismiss Secon8uppl.& Am. Compl. for Lack of Jurisdiction
(“Mot.”), ECF No. 43.) In the motionhte agencyontests Nucor’s vaous stated bases

for Article 11l standing only one of which this Court finds worthy of discussion here.

1 Big River Steel is participating in this lawsuit as amicus curiae (SeeOrder, ECF No. 34.)

2Both of these legal challenges were ultimately unsuccessSaeNucor I, 478 S.W.3d at 2387;
Nucor I, 825 F.3d at 44647.

3In order to demonstrate that it has standing to sue, atpffaneeds to identify only one type of
cognizable injuryin-fact, and therefore, a court “need not address” alternative theories of injee/ o



Specifically, Nucos complaintasserts thatby operation ot set of rules within the
CAA known asthe Prevention of Significant Deterioration (“PSDd)ogram the
permitted emissions from the new Big Riv@teelmill will causea construction project
that Nucor has planned to undertakene ofits Arkansas faciliesto be subject to
more stringent emissions limitatiomlsan would have applied to Nucor’s project
otherwise (SeeCompl. 1163, 71:81.) The EPA arguesthatNucor has not adequately
alleged thaBig River Steels permitwill cause Nucoimminent injury in this way,
because the complaint does not sufficiently assert that Nue®any imminent
constructon plans that will require PSProgram review or that such plans would
actually be affected by Big RiveSteels emissiors. (SeeMot. at 18-23.)*

For the reasons explained belowwis Courtagrees with Nucor thatertain
allegations inthe complaintaresufficientto demonstratgfor the purpose of the
pleading stage of this litigatiorithat Big RiverSteels permit worksa plausibleand
imminentinjury to Nucor in the form of more stringent limitations under the PSD
program (See, e.g.Compl. 178 (alleging that one of Nucor’s facilities “is currently
pursuing permit modifications that may require PSD reviewd);J 28 (asserting that
Big River Steels emissions'will impact the overall air quality of Mississippi County,
including the air quality in and around Nucor’s facilities”).ordequentlythis Court
finds that the complaint adequately alleges Nucet&nding tdoring the instant
lawsuit,which means thathe EPA’s motion to dismis$or lack of standing mudte

DENIED. A separate order consistent with this Memorandum Opinion will follow.

one injuryin-fact is establishedSierra Club v. EPA755 F.3d 968, 976 n.2 (D.C. Cir. 2014).

4 Pagenumber citations to the documents the parties have filed reféretpage numbers that the
Court’s electronic filing system automatically adds.



BACKGROUND

This Memorandum Opinion addressd®e EPA’s contention thaiNucor lacks
Article Ill standing because its complaint does not adequately allegbdlticar has
imminent construction plans that the emissions from Big R8teels new facility will
affectby operation of the PSD progranNotably, the EPA appears to accéyuicor’s
suggestiorthataninjury of the type Nucor allegesan constitute a concrete,
particularizedinjury that would confeArticle Ill standingif an entity thahas
imminent construction plangemonstratethatit actudly would be harmedn this way
In order toevaluatethe EPA's assertion that Nucor’'s complaint fails to maike
adequateshowingof imminent injury, it is importanta understand how the operation of
the PSD program could possihiyflict a cognizablanjury-in-fact for standing
purposesand achievingthat understanding requirésckgroundcknowledgeof the
overall CAA schemeand the contours of theSD prgram both of which are sketched
out below.

A. The Clean Air Act Framework

With the CAA Amendments of 1970, Congress enacted a “comprehensive
natonal program that made the States and the Federal Government parttiegs in
struggleagainst air pollution.”Gen.Motors Corp. v. United State496 U.S. 530, 532
(1990). At the heart of th€EAA are the National Ambient Air Quality Standards
(“NAAQS"), which are specified numerical thresholds for the concentration
particular pollutants in the outdoair (also known as theambient air). See42 U.S.C.
8 7409 Because otheir rolewithin the overall statutory schemiihe NAAQSare
generallyconsidered to b&he engine that drives nearly all @ftle | of the CAA”

Whitman v Am. Trucking Ass’'ns531 U.S.457,468(2001)



The CAA requires the EPA “to promulgate NAAQS for each air pollutabtut
which the agency has made certain findingls at 462; see also42 U.S.C. §7409a),
andthe agency mustettheseuniform, nationally applicableollution standardsat the
levelsnecessary “to protect the public health,” 42 U.S.G489(b)(1), whilealso
providing for“an adequate margin of safetyid., and “accurately reflect[ing] the latest
scientific knowledge” about the effects on public health from the preseineach
pollutant in the ambient airgd. § 7408(a)(2). To date,the EPA has promulgated
NAAQS for sixtypes of airpollutants. Util. Air Regulatory Gp.v. EPA(UARG), 134
S. Ct. 2427, 2435 (201432e40 C.F.R.pt. 50. As pertinent here, there atwo
NAAQS that relate t@ pollutant called particulate mattér one thatapplies toPMz 5
andanother thaappliesto PM1o. Seed40 C.F.R. 88%0.6 setting NAAQS for PMo),
50.13, 50.1gsetting NAAQS for PM.s).°

1. The Statge’ Role In The Requlatio®f New And Modified
Stationary Sources Unddhe CAA

Oncethe EPA establishesMAAQS for a particulampollutant,eachstate assunse
thelead role in implementing that air quality standandth each statadopting(subject
to EPA approval)a plan which provides for implementation, maintenance, and
enforcement” othatNAAQS. 42 U.S.C. ¥410(a)(1)® Ead states implementation
plan (“SIP”) is subject to certain minimum requirements laid out in the Céd¢ id.

8§ 7410(a)(2) but“[i]t is to the States that the CAA assigns initial and primary

responsibility for deciding what emissions reductions will beguieed from which

> These two NAAQS reflect different particle sizes. Pdtakes account of particles with a diameter of
2.5 micrometers or less, while RMtakes account of particles with é&adeter of 10 micrometers or
less. See40 C.F.R. §%0.6, 50.7, 50.13.

6 The EPA has approved Arkansas’s Sl®ee40 C.F.R. §8%2.170, 52.172.



sources’in order to achieve the NAAQSAmM. Trucking Assis, 531 U.S. at 470see
also42 U.S.C. §7407(a) (“Each State shall have the primary responsibility for asgur
air quality within the entire geographic area comprising such Stasaibmitting[a
SIP]which will specify the manner in which{e NAAQS] will be achieved and
maintainedwithin each air quality control region in such State.”).

As a general matter, througts SIP,eachstateimplementsa permit progranthat
requires eaclmew and modified majostationarysourceof pollutionto seeka pre-
construction permithatses emissions limitation$or thatsource SeeTexas v. EPA
726 F.3d 180, 1834 (D.C. Cir. 2013)seealso42 U.S.C. 887410(a)(2)(C). For
example,in Arkansas, the ADEQ issues pcenstruction pernts, Nucor I, 825 F.3d at
447;seeArk. Code88 8-4201, 203 andanyentity that plans to build a nemajor
emitting facility, or modify an existing one, must apply to the AQEor a permit that,
if granted, contains allowable emissions levels pertaining tosthwatce Nucor Il, 825
F.3d at 447

Importantly,the particularemissions limitationshatapply to a new or modified
sourcedepend on where the sourcelocated. The EPA divides the country into “air
quality control regions” and classifies each regiorbasg in“attainment,”or in “non-
attainment,” ortreats the region dsinclassifiable” with respect to each NAAQS. 42
U.S.C. 87407(d)(1)B); seed40 C.F.R. pt.81, subpats B-C. And these designations
dictate which emissions limitatiorthe states mustmpose inany pre-construction
permits thatthey issuan a particular region See42 U.S.C. 887475 (setting permit
requirements for sources in “attainment” dwehclassifiable” regiony 7503 (setting

permit requirements for sources in “nattainment” regions).



In essence, “thgCAA] triggers more or less stringefgmissionsjrequirements
depending on the quality of an area’s ambient aLdtawba Cty, N.C. VEPA 571
F.3d 20, 26 (D.C. Cir. 2009)Furthermore, th&PA can changa region’s designation
“at any timdg,]” based on “any .. air qualityrelated considerations the Administrator
deems appropriate[.]42 U.S.C.8 7407(d)(3)(A).

2. The PSD Program

In regionsthat have beedesignatedattainment” or “unclassifiable,the CAA
requiresstates tamplementthe statutés Prevention of Significant Deteriation
(“PSD”) program Seeid. 8§ 7471. The PSDprogram isso named becausi
attainment and unclassifiabtegions,the preconstructionpermits thatstatesissuehave
to impose theemissiondimitationsthatare “necessary... to prevent significant
deteriorationof air quality” 42 U.S.C.8 7471 (emphasis added); hend&ge pre
construction permits that the states isguéhose regionsire known as “PSD permits
Alaska Dep’t of EnvtlConservationv. EPA 540 U.S. 461470,472 (2004). Whena
major newor modified emitting facility seeksa PSD permitit is required tccertify that
it will comply with a number of requirementsSee42 U.S.C.8 7475. One such
requiremenis thatthe new or modifiedfacility mustemploy the best available control
technology (“BACT") for each pollutant subject to tR&Dprogram Id. § 7475(a)(4).
Another is that the facility must “demonstrate[]” that its emissions “will not eaos
contribute to, air pollution in excessf any. . . [NAAQS] in any air quality control
region[.]” Id. 8 7475(a)(3).

In addition, and importantly for this casée applicantmustalso
“demonstrate[]"that its emission$will not cause, or contribute t@jr pollutionin

excess of any .. maximum allowable increasa maximum allowable concentration



for any pollutant in any area [subject to the PSD program] more than oegam
yealf.]” Id. With respecto thislastrequirementthe “maximum allowable increase
for a particular pollutant is known @se PSD “increment.”Alaska Dep’t of Envtl.
Conservation540 U.S. at 473see also42 U.S.C. 87473 (setting “increments” for
specific pollutants).

The PSD incremenst a number that iexpressed aan ambient concentration of
a given pollutantn micrograms pemeter cubedpg/n?), and itreflects*the maximum
allowable increase in concentratjoof a pollutan}. .. over the baseline
concentréion.” 42 U.S.C. §7473(b)(2) see alsa40 C.F.R.8§52.21(c) (setting PSD
increments) The EPA establishes thhaseline concentration” foa givenpollutant,
andthe baseline whichvariesfrom region to regionis generallyequal to the
concentration of theollutant that was present in the ambient air at the timeefirst
application foraPSD permitin a particularregionwas submitted See42 U.S.C.
§7479(4) see alsA0 C.F.R. 82.21(b)(13}X(15). The FSD increment—which, as
explained, is the maximum allowabiecreaseabove the baselireis asinglenumber
that theEPA fixes for each pollutantand t applies to all regions that have been
designated as “attainment” or “unclassifiableith respect tahatpollutant; for
example, in the case of PMand PMy, theestablishedPSD increments are 4 aidd
png/me, respectively.See40 C.F.R. §2.21(c)! What this means, as a general and

practical matter, is that all new or modified statoy sources of pollution in attainment

"These numbers reflect the “annual arithmetic mean” PSD incremehtt is, the maximum allowable
increase in the ahient concentration of each pollutant as measured over the colasgear. See40
C.F.R. 852.21(c). Moreover, these numbers apply in “Class Il aresex”id, which the law defines as
all areas other than certain largeational and international parksee42 U.S.C. §7472



and unclassifiable areas must be mindful not to construct faciiMieEse emissionsf a
pollutant wouldcau® the region to exceed the PSD increment for that pollutant.

The method by which a new or modified facility must demonstrate that lineil
“cause or contribute to” air pollution in excess of the PSD increment, 42 U.S.C.
8 7475(a)(3), iscritical to Nucor'sPSDrelatedtheory of injuryin this case.In brief,
each PSDpermit applicant mudbegin byconducing an air quality impact analysis that
identifies thearea in which the proposed new or modified faciiyl have a
significant impact on air qualitySee42 U.S.C. §7475(a)(6) 40 C.F.R. 82.21(m)
seealso Environmental Protection Agency, New Source Review Workshop Manual
C.26-31 (Draft, Oct. 1990fhereinafter “NSRWM”) This “impact area” is “a circular
area”that iscentered on the proposed faciliapwd hasa radiusthatextend outeither50
kilometers or to the most distant point where air modeling suggests that acagnifi
impact will occur, whichever is lessSeeNSRWM at C.26.Next, the PSD permit
applicant must develop anventoryof “all incrementaffecting sources located ithe
impact area” as well as “all incremeatfecting sources located within 50 kilometers of
the impact area . . if they, either individually or collectively, affect the amount of PSD
increment consumed.1d. at C35. Sources are “incremevaffecting” (and thus must
be included in the inentory) if they have caused a change in emissions subsequent to
the setting of the baseline concentratid®eeid.

Finally, after assembling thiswventory ofnearbysources that atradyaffectthe
PSD increment, the permit applicant must demonstrate thptofsosed facility, in
conjunction with thepre-existingfacilities, will notcause the PSD increment to be

exceeded.Seed40 C.F.R. 82.21(k)(ii); see also id§ 52.21(b)(13)(iifa) (explaining



that emissions from other sources constructed after the baseline conoanhiag been
set “affect the applicable maximum allowable increase[]” that a new facilityt talks
into account when applying for a PSD permit). Put another, wagethe baseline
concentration of a given pollutant has been set in a particular regiodaaifiy
constructed thereafter that increases théiamt concentration of that pollutant
“consumes” a portion of the PSD increment, leaving less of the increawvariable for
subsequent new facilities in the region to use. NSRW.40.

B. Underlying Facts And Procedural History

Big River Steelis currently constructing steelmill nearthe town ofOsceoé in
Mississippi County, Arkansas. (Compl. §19.) Mississippi County is part of the
Northeast Arkansas Intrastate Air Quality Control Regsee40 C.F.R. §881.139,
which the EPA has classified as “attainment” or “unclassifiable” with respe&Ma s
and PMoy, see id.8 81.304, and thuthe area issubject tothe PSD progransee4?2
U.S.C. 87471

In Januaryof 2013,Big River Steelapplied toADEQ for apre-constructionPSD
permitrelated its new mill, and it did so at the same time that it soagloperating
permitunder Title V of the CAAwith respect tdhe proposed new facilitySeeNucor
I, 478 S.W.3d at 2388 & n.1. Thebasicrequirements for seeking and receiving a
PSD permit are described abosee supraPartl.A.2, while the purpose and
procedures fooperating permits undélitle V—which is the vehicle pursuant to which
the instant case is broughtare as follows.

1. The Title V Permitting Process

Title V of the CAAmandates that each major stationary source obtain a facility

wide operating permit that lays out all federally enforceable emissions limmgatio

10



applicable to that facility.SeeSierra Club v. EPA551 F.3d 1019, 1022 (D.C. Cir.
2008) 42 U.S.C. 88/661-7661f. Title V “is designed to facilitate compliance and
enforcement by consolidating into a single document all of a facility’s obligatiomer
the Act” UARG 134 S. Ct. at 2436Title V operating permits are distinct from PSD
permits,see id.at 2435-36, but PSD-permit requirements ar@mong the obligations
that must be included in&itle V permit, see40 C.F.R. 870.2 (defining “applicable
requirement” for the purposes of Title V to include “[a]ny term or cooditof any
preconstruction permits” issued under the PSD progranme EPAallows states to
consolidate their PSD and Title V permisgeEPA, Operating Permit Program, 57 Fed.
Reg. 32,250, 32,259 (July 21, 1992), akxtkansas has done sseeNucor Il, 825 F.3d
at 453;Nucor |, 478 S.W.3d at 238 n.1Moreover, having a Title V permit shiedch
facility from the charge of operating in violation of the CAA, becaoisee a facility
obtains a Title V permit, Title V’'s “permit shield” provision dates that “compliance
with the permit shall be deemed compliance with” sthatute 42 U.S.C. §661c(f);
see also Sierra Clubb51 F.3d at 1022.

Significantly for present purposesitle V establishes tha gate permitting
authority must subjeceachTitle V permit application to public comment and judicial
reviewby the state’s aurts 42 U.S.C. §&661a(b)(6), andt mustalsotransmit all
proposed Title V permits tthe EPA for review,id. 8§ 7661d(a)(1).If, upon reviewof a
Title V application the EPA determines thahe proposedTitle V permit would violate
the CAA in any repect, it “shall ... object to its issuance” and “provide a statement of
reasons for the objection” to the state permitting authority and toamaipapplicant.

Id. 8 7661d(b)(1). If the statepermitting authorityreceives an EPA objection, ntay

11



regpond by submitting a revised permitttve EPA, butit must rdrain from issuing the
permit. 42 U.S.C. 8/661d(b)(3). And once it has objectede EPA makes the final
decision whether to deny the permit or issue it with revisiohs8 7661d(c)
consequentlyan objection fromthe EPA is effectively a “veto[.]” Operating Permit
Program, 57 Fed. Reg. at 32,256.

However, f the EPA does not object within fortfive days of receiving a
proposed Title V permit, “any person” may petitidhre EPA to object on any gund
that was raised during the state permitting auitly’s public comment period. 42
U.S.C.8§7661d(b)(2). The EPA must grant or denyng suchpetition for an objection
within sixty days of receiving it, and “shall issue an objection [i.e. gtlaatpetition]
within such period if the petitioner demonstrates that the permit is not in
compliance” with the CAA.Id.82 TheEPA'’s denial of a pition for an objection is
subject to judicial review in the appropriate Court of Appedtk; see also id.

§ 7607(b)(1)° In addition,if the EPA fails totake anyaction on the petitionthe
CAA'’s citizen-suit provision supplies a cause of action the petitioner to bring a suit
againstthe EPA in federal district courtor “a failure .. . to perform any act or duty

under [the CAA] which is not discretionary[.]ld. 8 7604(a)(2).

8 The EPA maintains an online list of Title V petitions ansldiecisios on those petitionsSeeEPA,
Title V Petition Databaseyww.epa.gov/titlev-operatingpermits/titlev-petition-databasdlast visited
Mar. 29, 2017).

9 Because this pathway exists for judicial review of Titlg¥®rmits, the CAA’s citizen suit provision,
42 U.S.C. 87604, does not encompass direct challenges to Title V permits in distridt c®eeNucor
I, 825 F.3d at 45253; Romoland Sch. Dist. v. Inland Empire Energy Ctr. 11588 F.3d 738, 75465
(9th Cir. 2008). Of course, judicial review from a state peting authority’s decision to grant a Title
V permit is available in state court. 42 U.S.C7&61a(b)(6) (requiring state judicial review of Title V
permitting decisions)see, e.g.Ark. Code §88-4-205, 223(a)(1), (d) (prescribing judicial review for
ADEQ permitting decisions in the Arkansas Court of Appeadsg also, e.gNucor |, 478 S.W.3d 232
(reviewing ADEQ Title V permitting decision).

12



2. Big River Steels Permit Application And Nucor’s Response To It

Big River Steels applicationto the ADEQ regarding the new steel mill that it
proposed to build Osceola, Arkansasntained an air quality analydisat predicted
that the new mill would contribute 2.47 pgito the ambient concentration of BMin
the regon, bringing the total concentration to 11.Q4/n?, just below the NAAQS of
12 pg/nt. See Nucor, 1478 S.W.3d at 28-38.1° ADEQ issued alraft permit in June
2013, which triggered a public comment peridd. at 238. Nucohad “actively
followed” its prospective neighborisermit applicationand it“submitted over forty
comments” to ADEQ, “most objecting to the technical aspects of [Big Riveel]’s
modelingand to a perceived bias in ADEQ’s evaluationfBiig River Stee]'s
application.” Id. Over Nucor’s vigorous objectio®MDEQ issued a final permit on
September 18, 2013/d.

Nucorthen proceeded tpressits opposition to Big River Steel'®sceolamill on
several fronts. It appealed®DEQ’s permit first, to the Arkansa®ollution Control and
Ecology Commission, which affirmed the permit, and then to the Arkansag Giour
Appeals, which in turn affirmed the CommissioNucor I, 478 S.W.3d at 2367.
Nucor also sued Big River Stedirectly in the U.S. District Court for the Easter
District of Arkansasgchallenging the permiainder the portions of the CAA’s citizen
suit provision allowing for claims againptivate parties See42 U.S.C. §7604(a)(1),
(3). Thatcourt dismissedNucor’scomplaintfor lack of subject matter jurisdictigisee
Nucor SteelArkansas v. Big River Steel, LL.@3 F. Supp. 3d 983,92-3 (E.D. Ark.

2015),and the Eighth Circuit affirmedeeNucor Il, 825 F.3d at 447.

1012 pg/nirepresents the primary annual aritetic mean NAAQS for PMs. See40 C.F.R. §0.18.
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In addition,and directly relevant heren October 9, 2013, Nucaqretitionedthe
EPA to object to the permit under 42 U.S.C76861d, raising many of theoncernghat
Nucorhadpreviouslyflagged during ADEQ’s public comment period. (Compl.9%%}
96.) Among otherthings Nucor asserted thatvhen ADEQissuedthe permit to Big
River Steel, ADEQ failed tononitor the preexisting concentration of P properly,
failed tomodel the air quality impacts of the Big River Steel mill, and failed to
establish an appropriate BACT standard. (Com@7)

3. Procedural History

The EPA did notrespond tdNucor’s petition within thesixty-day statutory
window. (SeeCompl. 197 (citing 42 U.S.C. §661d(b))) After giving the agencyhe
requisite notice of its intent to susgeCompl. 192 (citing 42 U.S.C. §604(b)(2))),
Nucor filed this lawsuit on February 11, 2014, alleging tih@EPA’s ongoing failure
to respondo Nucor’s petition constitutes “a failure of the Administrator to perfamy
act or duty ... which is not dscretionary.]” 42 U.S.C. 87604@)(2). Nucors
complaintseeks an order requirirthe EPA to grant or deny its petition for an objection
within 30 days. SeeCompl., Prayer For Relieff B.)

Since filing this lawsuit, Nucor has twi@nmendedts complaintlonce with the
Court’s leave and once under Court order) in response to motions to dismiss
challenging its standing to suandboth times, Nucohasexpandedhe complaint’s
allegations in support of standingSdePl.’s Mot. for Leave to Fi¢ FirstSuppl.& Am.

Compl, ECF No. 19Mot. for Leave to File Secon8uppl.& Am. Compl., ECF No. 39.)

14



In its nowoperative pleadingyhich is titledthe Second Supplemental and Amended
Complaint, Nucormasserts several theories of injury.

First, Nucor alleges that particulate matéenissions from the new Big River
Steel facility “will reach the Nucor mills given the short distance between themd,” a
“will negatively impact Nucor’s employees’ health and productivity, whichaotp the
operdions at Nucor’s facilities.” (Compl. %7, 29.) Second, Nucor alleges that
particulate matter emissions from the Big River Steel facility will damageoNsic
property by polluting a 35@cre wildlife area that Nucor preserves for its employees’
leisure(see id.{136-52), and by “stain[ing] and daading] buildings am other
property owned by Nuc6r(id. 1 54). Third, Nucoralleges that it will suffer
competitive injury if ADEQ issues permits to Nucor in the future that, either ihyitoa
as the reslti of an EPA objection, impose emissions limitations on Nucor that should
havebeen, but were not, imposed on Big River Stedegid.f157-62). Fourth,
Nucor alleges that Big River Steel’s Title V permit contains unrealistiCBA
requirements, which W force Nucor toimplementmore expensive emissions control
technologies in théuture when it submit#s own permit applications.Sge id.f{ 82—
86.) Fifth, Nucor alleges that emissions from the Big River Steel faodNitycause the
ambient concemation of PM.sto exceed the NAAQSsge id.{ 63), which “will result
in Mississipp County being reclassified asonattainmerit (id. Y 64), leading to
additional regulatory burdens for Nucaeg id.f165-68). Sixth and finally, Nucor

alleges thaemissions from the Big River Steel facility will paatly or completely

I For simplicity’s sake, the Court refers to the Second Supplemhemd Amended Complaint as “the
complaint” throughout this opinion.

15



consume the region&SD increments for PMsand PMo, constrainingany future
Nucor construction projedhatgenerates particulate matter emissions and ridnglires
PSDreview. (See idf163, 72-81.)

With respect to the contention that the Big River Steel mill will consume some or
all of the pertinent PSD incrememMucor allegesfirst of all, that it is “nearly certain”
that its two mills in Arkansas will undergo PSD review in connection with future
modification projects. Ifl. 178.) Furthermorejn supportof this prediction Nucor
alleges that both of its mills have preusly been subject to PSD revidaee id.{4—

5); that one ofits two mills “is currently pursuing permit modificatisrthat may require
PSD review” ({d. § 78); and that over the past 230 years, its two mills have averaged
almost an ADEQair-permit modification per year apiece, “Im]any” of which required
PSD review id.). Nucor also alleges thanyPSD permit applicationthat it might

seek in the futurevill be meaningfully constrained by Big River Steel’'s emissiogee(
id. 1178, 80-81), becausaBig River Steel’s new facilitys located just 20 miles upwind
of Nuca’s mills (see id.10-11) andis in the samair quality controlregion as
Nucor’s mills gee id.{ 8), andNucor maintains that Big River Steel’s new malill

emit particdate matter that “will reach the Nucor mill§id. §27) and “impact the
overall air quality inMississippi County” i(d. 1 28).

In its pendingmotion todismiss,the EPA argues that Nucor lacks standing to
suebecause none of iwsserted injurieamountsto an “injury-in-fact” that is
cognizable under Article 1l6f the Constitution (See generdy Mot.) The agency
makes compelling arguments tidticor’s assertions of injury related to its employees

and property rely on speculation about increased risk of harm and fail to acoount f
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Nucor’s own emissionssge id.at 11-14), and that Nucor’s asdens of competitive
injury, injury related to BACT standards, and injury arising from areedance of the
NAAQS all rely on speculation about the unpredictable future conduct k- party
regulators ¢eeid. at 14-17).

As for Nucor’s PSDincrement heory of standingthe EPA maintainsthat
Nucors complaint contains insufficient allegations of fact to support a figah
standing insofar as fails to allegeadequatelythat Nucorwill imminently need to
secure a PSD permit or that any such pernauhld likely be more restrictive as a result
of emissions from the Big River Steel facilitySde id.at 18-23.) Nucor responds that
its complaint references a permibdification that one of its Arkansas facilities
currently pursuing, and thuBig River Steel’s consumption of the PSD increment
affects Nucor'spresentbehavior (SeeNucor’s Reqfor Oral Arg. & Opp’n to EPA’s
Mot. to Dismiss Secon8uppl.& Am. Compl. for Lack of Jurisdiction (“Opp’n”), ECF
No. 47, at37.) Nucor alsoargues thaeven if those present effects are insufficient to
confer standing, Nucor has adequately alleged that it will need PSD pamilie
future and that those permits will be impacted by Big River Steel's emissiasat
37-39.)

The EPA’s motion to dismiss Nucor’s complaint for lack of standing is now ripe
for decision seeMot.; Opp’n; EPA’s Reply in Supp. of Mot. to Dismiss Sec@ubpl.
& Am. Compl. for Lack of Jusdiction (“Reply”), ECF No. 50)this Court helda

hearingon themotion onMay 17, 2016*2

12 Big River Steel has attempted to participate in this ldatisuseveral respes. It has sought leave to
intervene (ECF No. 9), which the Court deni€rder,ECF No. 34); leaveo file briefs in support of
EPA as ammmicus curiag ECF Nos. 23, 29, 45), which the Court granted (Order, ECF NoM3d,
Order of Nov. 18, 2083); andleaveto participate in the Court’s two Motion Hearings (ECF Nos. 36,
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1. LEGAL STANDARDS
A. Motions To DismissFor Lack of Standing Under Rule 12(b)(1)

Article Il of the Constitution limits theudicial powerof the federal courts to
“I[c] ases” and|[c] ontroversies[,] U.S. Const. art. Il18 2 andthat limitationcreatesa
jurisdictionalrequirementhatthe plaintiff havestanding to sueSeelLujan v. Des. of
Wildlife, 504U.S. 555, 560 (1992). Becaugas aplaintiff’s burdento demonstrate
thatthe court hasjurisdictionover his claims*“[e]very plaintiff in federal court bears
the burden of establishing the three elements that make up the ‘irreglucibl
constitutional minimum’ of Article Il standing: injurin-fact, causation, and
redressability.” Dominguez v. UAL Corp.666 F.3d 1359, 1362 (D.C. Cir. 2012
(quotingDefs. of Wildlife 504 U.S. at 56661). Thus to establish standing in a lawsuit
that seeks an injunctigfia plaintiff must show that he is under threat of suffering
‘injury in fact’ that is concrete and particularized; the threat mustceah and
imminent, not conjectural or hypothetical; it must be fairly traceable tehiadenged
action of the defendant; and it must be likely that a favorable judicial decvsill
prevent or redress the injury.Summers v. Earth Islanlest., 555 U.S. 488, 493 (2009)
(citation omitted)

Courts consider motions to dismiss a compldantlack of standingpursuant to
Federal Rule of Civil Procede 12(b)(1). See, e.g.Am. Freedom LawCtr. v. Obama
821 F.3d 44, 48 (D.C. Ci2016). In evaluating whether the plaintiff has established
the three elements of standing, the Court must be mindful of the stage of glaédnti,

because “each element must be supported in the same way as any other matierho

55), which the Court denied (MiOrder of Jan. 6, 2015; MirOrder of Feb. 29, 2016).
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the plaintiff bears the burden of proaofe., with the manner and degreé evidence
required at the successive stages of the litigatidpefs. of Wildlife 504U.S. at 561
accord Food & Water Watch, Inc. v. Vilsagck08 F.3d 905, 9243 (D.C. Cir. 2015).
Thus, at the mading stage’a complaint must state @lausibleclaim” that the elements
of standing are satisfietHumane Soc’y of U.S. v. Vilsack97 F.3d 4, 8 (D.C. Cir.
2015) (emphasis added) (citilghcroft v. Igbal 556 U.S. 662, 678 (2009)and when
decidingwhether the plaintiff's assertion of standing is plausiblaég“court must
accept as true all of the factual allegations in the complaint and drawaabiimable
inferences in favor of the plaintiff, but the court need not ‘accept int&en
unsupported byhe facts or legal conclusions that are cast as factual allegatio@al’”
Clinical Lab. Ass’'n v. Sec. of Health & Human Seyu€4 F. Supp. 3d 66, 74 (D.D.C.
2015) (quotingRann v. Chap154 F. Supp. 2d 61,36 D.D.C. 2001)). Finallywhile
reviewinga motion to dismiss pursuant to Rule 12(b)(1), the Court may consider
material outsidef the pleadings as it deems appropriafen. Freedom Law Ctr821
F.3d at 49.

B. When The Plaintiff Alleges A Procedural Violation,Some Standing
Requirements Are Relaxed But Others Are Not

Often, a plaintiff who is injured by government actiofor its failure to act)
sues to rectifythe government’s violation of a procedural requirement that is connected
to the substantive action. In such a lawsuipjantiff “who has been accorded a
procedural righto protect his concrete interests can assert that right without meeting
all the normal standards for redressability and immedia®efs of Wildlife, 504 U.S.
at 572 n.7. This principleneans that the plaintiff neetbt demonstratéhatcorrecting

the procedural violationtself would necessarilyemedy the injuriougovernment
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action, so long a%there is some possibility” that it would do sdlassachusetts v.
EPA 549 U.S. 497, 518 (2007). Thus, for example, “bneg adjacent to the site for
proposed construction of a federally licensed dam has standing to dellea
licensing agency’s failure to prepare an environmental impact statemaart,though
he cannot establish with any certainty that the statemdhtause the license to be
withheld or altered, and even though the dam will not be completed for mars.’yea
Defs of Wildlife, 504U.S. at 572 n.7.

Be that as it mayalleging a proceduraliolation does notexcuse a plaintiff from
having toidentify a related substantive geernment action that actualdoes(or
imminently will) causehim concrete injuryin order to establish standing to suleut
another way;the requirement of injury in fact is a hard floor of Article IlI
jurisdiction[,]” andcourts have long held thaa procedural rightn vacuo. .. is
insufficient to create Article Il standing.Earth Islandinst., 555 U.S.at 496, 497.

Thus,returning to the dam example: thdjacentproperty owner has standing to
demand an environmental impact statement, notwithstanding the small chantteethat
statement will change thggovernment’sdecision to license the darand without regard
to the fact thatonstructionof the dam is years awdi.e.,notimminenf. However,
“persons who live (and propose to live) at the other end of the country from thHe dam
would not have standing to file suit to enforce the impatdtement requiremenDefs
of Wildlife, 504 U.S. at 572 n.7This is bkecausethe law permits a somewhat attenuated
connectionbetween thallegedlybotched procedure and th@derlying injurious
substantive actiorut thee mustalwaysbe a causal linkbetween thainderlying

substantive action and the plaintiff's injuryseeWildEarth Guardians v. Jewell738
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F.3d 298, 306 (D.C. Cir. 20133eealsoNat’l Ass’n of Home Builders v. ER&67 F.3d
6, 15 (D.C. Cir. 2011}noting that the injurious actiomust be one “that would
otherwise confer Article Ill standing” if challenged directly (gug United Transp.
Union v. ICC 891 F.2l 908, 918 (D.C. Cir. 1989)))Thus, &en a plaintiff whose
procedural rights have been violated cannot establish stafigiighout an imminent
threat of injury traceable to the challenged adtiin Nat'l Ass’n of Homebuilders667

F.3d at 15.

[1. ANALYSIS

In its motion to dismissthe EPA argues that Nucor has faileddstablish that it
will suffer an injuryin-fact as a result afhe agencys failure to respond to Nucor’s
petition, because Nucor has not demonstrated that it will be harmed by the underlyin
substantive decision at issue (i.the EPA’s failure to objecto the permit thaADEQ
issued ¢ Big River Steel). (SeeMot. a 10-23.) As noted, the agency hasitifully
attackedeach of thanyriad basesupon which Nucor claims that the emissions from Big
River Steel’s new plant will injure. it (See, e.g.id. at 13 (arguing that Nucor cannot
claim that it is injured by damage that Big River Steel’s emissions will causge to
property because the “emissions from Nucor’s own mills exceeddhuaified
emissions from Big River’) Neverthelessas explainedelow, ths Court concludes
that Nucorhasasserteda concreteand particularizednjury resulting fromADEQ’s
approval of Big River Steed’ new mill insofar as Nucoplausibly contendshatits
current plans to modify its owexisting plants are likely to requireSP reviewyet Big
River Steel’s newacility will consume all or most of the applicable PSD increment.

This Court also findshat correctinghe EPA’s alleged procedural violation would
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create the requisite possibility of redrdes this PSDincrement njury, and as a result,
Nucor’'scomplaint adequately alleges thdticor hasstandingto sue

A. Nucor Has Adequately Alleged Aninjury -In-Fact

For the followng reasons, this Court concludes tiNaicor’s alleged PSD
increment injury is‘concrete and particarized,]” andis also“actual or imminent, not
conjectural or hypotheticdl. Defs. of Wildlife, 504 U.S. at 560 (internal quotation
marks and citations omitted).

1. ConsumptionOf The PSD Increments A Concrete, Particularized
Injury

As explained above, when a mapmitting facility seeks permission to embark
on a construction project that requires PSD review, it must demonstedtésh
emissions will not “cause or contribute to” an exceedance of any ap@i€8iD
increment. 42 U.&. §7475(a)(3). If other nearby facilities have already emitted
significant amounts o pollutant, thoserior emissionsconsume theorresponding
PSD increment, leaving less behind for a proposed construction project tonmens
Seed0 C.F.R. 82.21(b)(13)(ii) (providingthat emissions from other sources “affect
the applicable maximum allowable increase[]” that a new facility must take ictmuat
when applying for a PSD permjt3ee alsdtNSRWM at C.26, 3435 (explaining that a
facility must accounfor other incrementffecting sources within the area in which it
will have a significant impact)Under his regulatoryregime the mechanics of which
the EPA halaid out in a document calledrhe New Source Review Workshop
Manual” if onefacility is allowed toemit a given pollutant in a given regioits action

meaningfully constrainmany of the future construction projectsits pollution-
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emittingneighbors SeeNSRWM at C.3435.1% Thus,it is clear to this Court that
consumption of the PSD inementis a concrete and particularized harm thaalifies
asan injury-in-fact for the purpose dArticle Il standing

First of all, there can be little doubt th&SD-increment injury isa concrete
harm SeeSpokeo, Inc. v. Robind36 S. Ct. 1540, 1548 (2016°A ‘concrete’ injury
must be de factd; that is, it must actually exist)! The Supreme Court has recognized
a variety of ‘toncreté injuries, ranging from theangible,Vt. Agency of Natural Res. v.
United States ex rel. Stevers29 U.S. 85, 772 (2000)1pss ofmoney);Lucas v. S.C.
Coastal Council 505 U.S. 1003, 1012 & n.3 (1992) (lossrealproperty), to the
intangible,see Pub. Citizen v. U.S. Dep’t of Justid®1 U.S. 440, 449 (1989)
(informational harm)Sierra Club v. Morton405U.S. 727 734 (1972) (aesthetic
harm) Ultimately, the word “concrete” is “meant to convey the usual meaningef
term—‘real,” and not ‘abstract.””Spokeo, InG.136 S. Ct. at 1548 (citations omitted).
A government action that restrictpéaaintiff’s ability to emit pollutionr—andthuslimits
its ability to operatea manufacturingacility as itchooses—doubtless inflicts a
concrete injuryon thatplaintiff. SeeUARG 134 S. Ct. at 2445Accordingly, when a

permit enable a polluter to consumal or part ofthe PSD incremensuch that a

B The Environmental Appeals Board, an administrativeunidl withinthe EPA, has described tHéew
Source Review Workshop Manual as follows:

The New Source Review Workshop Manual is a draft document issued bysEAA’
Quality Management Division in October 1990. It was developed for userijunction

with new source review workshops and trainirgnd to guide permitting officials.
Although it is not accorded the same weight as a binding Agency regulatioas been
looked to by this Board as a statement of the Agencyitskihg on certain PSD issues.

In re: Commonwealth Chesapeake Cqrp.E.AD. 764, *3 n.6 (EAB 1997). The Supreme Court has
relied on the Manual for insight into hotie EPA implements the PSD progransee Alaska Dep’t of
Envtl. Conservation540 U.S. at 476, 49%&¢ee also UARG134 S. Ct. at 2457 & n.1 (Alito, J.,
concurring in part and dissenting in part).
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neighboring permiipplicant muspromise reduced emissions in order to comply with
the PSD program, theeighboringapplicant suffersa concrete injury.

SecondNucor’s allegedPSDincrement injury issufficiently patticularized
The particularity requirement bars lawsuits that “rais[e] only a gelyeaahilable
grievancel[,]” becausa plaintiff is “seeking relief that no more directly and tangibly
benefits himthan it does the public at largF Defs. of Wildlife, 504 U.S. at 57374.
A lawsuit to redres®SD-increment injurydoes not raisa meregeneralized grievance
the PSD increment is a scarce resource within a confined geographicakackés
scarcity constrains only prospective polluters within tiegfion. See42 U.S.C.
8 7475(a)(3)(A) providingthat a PSBpermit applicant must demonstrate that its
emissions will not cause or contribute to an exceedance of the PSD erdr&m any
area” governed by the PSD program).hen onefacility’s consumption o PSD
incrementsubjects itsneighbor’s imminent construction plans to more stringent
emissions limitationsinder the PSD progranthe neighbor is “affect[ed]... in a
personal and individual wgy” and its injury is therefore particularizedDefs. of
Wildlife, 504 U.S. at 560 n.Xcf. La. Energy & Power Auth. v. FER@41 F.3d 364367
(D.C. Cir. 1998)(explainingthatwhen a government action benefitting one entity
increases competitive pressures on another entity within the sametmtdudk second
entity can estalish an injuryin-fact under a competitestandingtheory)

Moreover, as explained at the outset, HRRA ultimately does not dispute that a
PSDincremeat injury—when plausibly alleged by pollution emitterwith genuinely
imminentconstruction plans that will be constrained by a neighbemsssions—

constitutes a concrete and particularized injury thaignizable under Article IlI.
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(SeeMot. at 19 n.9 (describing allegations Nucor would need to make “[t]jo show injury
based on amlleged overconsumption of the increment”)nstead, theEPA argues that
given the circumstances presentedNimcors complaint, Nucothas not adquately

alleged thasuch an injury isSmminent (SeeMot. at 18-23.) This Court disagrees, for
thereasonsxplained below

2. Nucor Has Adequately Alleged Thahe AssertedSD-Increment
Injury Is Imminent

In its complaint, Nucospecificallyalleges thatdue to ADEQ’s decision to grant
the Big River Steelpermit when Nucor undertakes tevaluat[e]whether a future
modification” to one of its facilities “will contribute to an exceedance of theAR& or
an exceedance of the PSD increment,” Nucor “will have to take the additi&fal B
emissions into account. .., which will constrain [Nucor]’s ability to lstain permit
modifications without additional pollution controls or operating restrictior(€ompl.
181.) TheEPA’s primaryresponse to Nucor’s PSihcrement theory of injurys that
Nucor has not plausibly allegebat it isin fact “planningmodifications [to its mills]
that would require a PSD permit” (Mot. at 18),tbat there is an “overlap between the
geographic areas affected by Nucor’s emissions and the emissions edngtiRiver
facility” such that Big RivelSteels emissions would dffect the amount of increment
available to Nucor”i@. at 20). According to the EPAhese two inadequaciesnder
the allegations inNucor’s complaint “insufficient to establish that the permitting of
emissions from Big Rivecauses an actual or imminteinjury to Nucor.” (d. at 18.)

But the EPA’s contention disregartse pleading standards applicable at this early
stage of the litigationwhich require only thaNucorplausiblyallege thathe asserted

PSD-increment injury is imminent.
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Specificdly, where, as here, a plaintiff’'s assertion of injury depends on the
plaintiff’'s own future planscourts examinavhether the injury is imminerftom two
angles: the firmness of the plaintiff’s future plans, and the likelkhdatthe
challenged governnm¢ action will implicate those plansSee, e.g.In re Navy
Chaplaincy 697 F.3d 1171, 1176 (D.C. Cir. 201NB ex rel. Peacock v. District of
Columbiag 682 F.3d 77, 83 (D.C. Cir. 2012). For examplelnme Navy Chaplaincya
group of military chaplaisalleged future injuryn the form of religious discrimination
by selection boards that would consider their future candidacies donqiron. 697
F.3d at 117576. The D.C. Circuibssessethat “assertion of future injury” by dividing
the contentionnto “two subsidiary premises: that plaintiffs will be considered for
promotion by future selection boards and that selection boards will dis@ienagainst
them.” Id. at 1176. The court proceeded similarly iMB ex rel. PeacockSee682 F.3d
at 83. Thatis, in orderto evaluatewvhetherthe plaintiff had adequately alleged future
denial of Medicaid prescription coverage without tlkeguisitenotice the court
subdivided its analysis into the “contingencies”(dj “whether [the plaintiff] ha[d]
alleged arongoing need for prescription coverggéand (2) whether the defendant
agency was “likely to .. den[y] coverage .. [and] fail to provide the required notice
upon denial.” Id. And these twin inquiriesegarding(1) the plaintiff’s future plans
and(2) the likelihood that the challenged government action will implicate thogespla
are parallel perspectives from which to examtine ultimate issue: whethen light of
the plaintiff's allegations, it is plausible thdte allegednjury is imminent. See id.at

85-86.
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With respect tadNucor’s future plans, this court finds thidticor has adequately
alleged that its future constructigmojectswill require a PSD permitNucor asserts
that it is “nearly certain” that its two mills in Arkanseasll undergo PSD review in
connection with future modification projects. (Compl7§]) Furthermore,n support
of this prediction, Nucor alleges that both of its mills have previously bekjest to
PSD review (Compl. 9-5); that one of its two miH “is currently pursuing permit
modifications that may require PSD review” (ComplZd); and that over the past 25
30 years, its two mills have averagalkinostone ADEQair-permit modification per
year apiece, “[m]any” of which required PSD reviem.). At this early stage of the
litigation, these allegationsufficeto support a plausible inferentleat Nucor will soon
embark on a construction project that requires a PSD persat e.g, Peacock 682
F.3d at 83 (concluding thatplaintiff who had dleged that he needs two inhalers per
month “is virtually certainto engage in the conduct in the future that would subject
him to injury); Dearth v. Holder 641 F.3d 499, 5603 (D.C. Cir. 2011) (holding that
plaintiff's “stated intent to return regularkp the United States” and purchase firearms
made the injury that he would suffer in those circumstances “sufficieadlyand
immediate to support his standing” at the pleading stdgmergency Coalition to
Defend Educational Travel v. U.S. Dep’t of @sairy, 545 F.3d 4, 10 (D.C. Cir. 2008)
(holding thatthe plaintiff had madeadequate asseons regardindhis future plans to
lead a studyabroad programwhere he describedhe consistent annual repetition of
the ... program over several yedrand his“concrete plans for the content and focus of

the [upcoming year’s] programn.
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The EPA’s argument regarding Nucor’s future intentidags to appreciate the
lower standardhat is applicable at this phase of the litigatiqieeMot. at 18-19.)
Citing the Supreme Court’s admonition refenders of Wildlifehat “‘some day’
intentions ... do not support a finding of... ‘actual or imminent’ injury,"the EPA
contends that Nucor’s “allegations are too vague and speculativestdblesh that it has
imminent construction plans that will require PSD revieiMot. at 19 (quotindefs. of
Wildlife, 504 U.S. at 564).) Budefenders of Wildlifavas clear that its analysgas
contingent on the case having arisdrthe summary judgment stad®4 U.S. at61,
and indeed the decision’s author clarified just weeks later that the stactuigngein
Defenders of Wildlife*would have been unsuccessful” had it “been made at the
pleading stage.”Lucas 505 U.S. at 1012 n;3ee alsd~ood & Water Watch808 E3d
at 912-13.

The EPA’s arguments regarding Nucor’s future plans sum@larly misplaced
For examplethe agencyrgues that Nucor’s allegation that it is “curdgnpursuing
permit modifications that may require PSD revie(@eeCompl. {78) does not pss
muster because manytle V permit modificationslo notrequirePSD review (See
Mot. at 1819 & nn.8-9 (emphasizing that PSD review is not required for changes that
do not amount to “major modificationy’ see also40 C.F.R. 851.166(a)(7)(i),
(b)(2)(i); Envt’| Def. v. Duke Energy Corp549 U.S. 561, 56&9 (2007). Moreover,
the EPA continues, een those permit modificati@thatdo require P® reviewonly
entail PSDincrement analysis if the modification increases emissions of a potlbta
a “significant” amount. (Mot. at 18 n.8 (citing 40 C.F.R58.166(b)(23), (m)(1)(i)).)

But these criticismsimply identify the sorts of'specific facts that are necessary to
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supportthe [complaint’d claim™ of injury, Osborn v. Visa In¢.797 F.3d 1057, 1063
64 (D.C. Cir. 2015) (emphasis adddduotingDefs. of Wildlife, 504 U.S. at 561), and
at the motionto-dismissstage,the court must “presum[e] that [the plaintiff’'s] general
allegations embrace’such facts.Id. (citation omitted). Consequeny, Nucor's failure
to include in the complaint detailedlegationsregarding the extent to which the
planned permit modifications wilctuallyand ultimatelyrequire PSD review does not
undermine thelausiblity of an inference that it has imminent construction plans that
will require suchreview.

As for the likelihood thalNucor’s future PSD permits will beubject to more
stringent limitationsas a result oBig River Steel’semissions Nucor has again allede
enough facts to move forwardn support of the complaint’s contention that Nucor’s
future PSD permit applications will be meaningfully constrained byRier Steel’s
emissions geeCompl. {178, 83-81), the complaintallegesthat Big River Steel’s new
facility is located just 20 miles upwind of Nucor’s millsegid. 10-11),is in the
sameair quality controlregion as Nucor’s millssgeid. { 8), and will emit particlate
matter that “will reach the Nucor mills’id. § 27) andwill “impact the overall air
guality in Mississippi County”i@. 1 28). Given these allegations (which the Court
must accept as true), is certainly plausible that Nucor’s future PSD permit
applications will have to account for Big River Steel’s particulate mamtessiors and
that, as a result, Nucor will have ppomise correspondingly lower new emissionsts
future PSD permit applications

The EPA challengedNucor’'sallegationsby pointing out thathe operatiorof

PSDincrement analysis described abauneans that[t]here can be no injury to
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Nucor’sability to obtain permits without aactual overlap between the geographic
areas affected by Nucor’s emissions and the emissions from theiBeg facility—and
Nucor has made no allegations regarding such an overlap.” (Mot. (@nBthasis
added)) Theagencyadds that Nucor'sontentions aboute geographical proximity
between the facilities do not suffite demonstrate actual overlapecause the
“significant impact area” that would be used to determine restrictions piuumre
Nucor PSD permit isdentified using complex air modeling that Nucor has not yet
performed. [d. at 21-22.)

These argumentsoth overcomplicate the mechanics thie PSD-increment
analysisand underestimate the importanafethe litigationstage to a proper evaluation
of a plaintiffs injury assertions As explained aboveht “significant impact areathat
Nucor will need to analyzenithe context of any future PSpermit applications a
circular areahat iscentered on the relevahiucor mill, seeNSRWM at C.26, and
Nucor’s analysis will need to account f&all incrementaffecting sources located
within 50 kilometers of the ipact are@]” id. at C.35 Nucors allegations support
inferences bothhtat the distance between its mills aBid)y River Steel’s mill is less
than 50 kilometerssgeeCompl. 110), and that Big River Steel’s mill is “increment
affecting” (seeCompl. §79). What is moreNucor also specifically alleges that Big
River Steel’s emissions “will reach the Nucor mills[(Compl. 27.); see also

Catawba Cty, 571 F.3d at 26 (“PMscan travel hundreds or thousands of mile¥.”)

1n this regard, the EPA points out that Nucor’s mills are not acckstibthe public, whichsaysthe
agency, means tha&tucor’s mills are not considered part of the “significant impae@a in any PSD
increment anlysis per the applicable regulationdMot. at 22 (citing 40 C.F.R. 80.1(e) (defining
“ambient air” for the purpose of the PSD program as “that portiothefatmosphere, external to
buildings, to which the general public has accgs¥” This argument isoo clever by halfbecausét
ignores the fact that the complaint’s allegation that Riger Steel’s emissions “will reachehNucor

30



Thus, itis entirely plausible that Big River Steel’s emissions will reach the “significant
impact aea” that Nucor will need to ahge for oneof its future construction projects,
such that Nucor’suture PSD permits will benademore restrictive in light of Big
River Steel’s emissionsAs a resultthis Court concludes that Nucor hadequately
allegedfor the purpose of the motieto-dismiss stag¢hatit facesimminentPSD-
increment injury See Peacogkb82 F.3d at 8384; see alsd~ood & Water Watch808
F.3d at 91213 (explaining the lower bar for demonstrating standing that is applicable
at the pleding stage)®

B. Nucor Has Adequately Alleged That Its Injury Is Fairly Traceable To

The EPA’s Conduct And Would Likely Be Redressed By A Favorable
Outcome In This Lawsuit

Finally, although the EPA does not dispute the causation and redressability
aspectf Nucor’s purportedstanding this Court will evaluatehosestandingelements
becausdhe Courthas“an independent obligation to assure [itself] that jurisdiction is
proper.” Plains Commerce Bank v. Long Family Land & Cattle,Gb4 U.S. 316, 324

(2008).

mills” (Compl. §27) gives rise to the logical inference that Big Riveee3ts emissions will also reach
the publicly accessible land adjacent to those millatis within the “significant impact area.”

S Because tis Court concludes that Nucor has adequately allemy@dnminentPSD-increment injury,
it need notland will not)address Nucor’s alternative argument that idlieady sufferinga PSD-
increment injury by virtue of the changes to its construction plansitmatist makenowin anticipation
of future PSDpermit applications. SeeOpp’'n at 36-37.) It is doubtfulthat ananticipatory, seH
inflicted injury confes standirg unlessthe plaintiff undertakes the injurious aict anticipation of a
certainly impending, externallinflicted injury that would confer standing in its own righ®ee
Clapper v. Amnesty Int'l USAL33 S. Ct. 1138, 1151 (2013) (“[R]espondents cannot manufacture
standing merely by inflicting harm on themselves based on tkaisfof hypothetical future harm that
is not certainly impending.”).This Court has already opined abdhé heart of thénstant impending
injury matterby concluding that Nucor’s alleged futuRSD-increment injuryis imminent. Thus, this
Court sees no nedd evaluate whether th@lan change that Nucor &legedly making at preseim
anticipation of the imminent PSihcrement injury confers standing-and-of-itself.
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With respect to causation, there can be little doubt that Nucor'siR&Bmen
injury is fairly traceabldgo the EPA’s failure to object to Big River Steel’s permithat
is, if the EPA had objected, ADEQ would have been forbidden from issaihigle V
permitto Big River Steeland BigRiver Steelcould not costruct oroperate its mill.
Seed42 U.S.C. §7661d(b)(3). It is likewise clear thathe EPA’s failure to object is
connected to the alleged procedural failing that Nucor challenges inatvssiit, which
is the agency’sailure to respond to Nucor’s petition for an objectidhee Wildarth
Guardians 738 F.3d at 306explaining that, to demonstrate causation in the
proceduralinjury context, “[a]l that is necessary is to show that the praoed step
was conected to the substantive resu{guotingMassachuset{s549 U.S. at 518. In
other wordsjf the EPA hadreviewed and respondad Nucor’s petitionin a timely
fashion it would alsohave hado object to Big River Steel’s permih the event thait
determined thaNucor“demonstratgl] . . . that the permit is not in compliance with the
[CAA.]” 42 U.S.C. 87661db)(2). Therefore it is urdoubtedly the case that the
procedural omission is “connected to” the substantive government abaoulirectly
causes Nucor’s alleged injurySee WildEartiGuardians 738 F.3d at 306.

Nucor has likewise satisfied the relaxed standard for redressathiéityapplies in
cases raising procedural violations. Just as the landowner adjacent to a progmsed d
does nomneedto demonstrate that requiring an agencyssuea statutorily required
environmentalimpactstatement will necessarily alter the substaatdecision to build
the damsee efs.of Wildlife, 504 U.S. at 572 n.7, Nucor need not demonstrate that
requiringthe EPA to respond to its petition will necessarily resulthe EPA issuing an

objection and blocking Big River Steel’s permiin the poceduralinjury context, t
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suffices that the agencymight” do sq Lemon v. Green514 F.3d 1312, 1315 (D.C. Cir.
2008) and as just mentioned, that possibility exists here.

Accordingly, in light of thelegal standardshatapply to the standing
determinatiorwhen a plaintiff challeges anagency’salleged procedural violation,
Nucor’s PSDincrement injury is fairly traceable to the challenged condudhle\ePA

and would likelybe redressed by the relief that Nucor seeks.

V. CONCLUSION

Nucor has employed th@AA’s procedure for petitioninghe EPA to object to a
stateissued Title V permitand has now filed a complaint in this Court that maintains
thatthe agencynas failed togrant or deny its petitiowithin the required timeftme
Thus,the immediatesubject ofNucors lawsuit is a mere procedural violatiolmyt
Nucors stake in thesubstantiveoutcomeof this litigationis allegedlyvery real
becausdhe Title V permit that is the subject of Nucor’s petitiemables Big River
Steel to operate a new steel mill justenty miles away from Nucor’s twateet
manufacturing facilities There is no disputéhat dl threeplantsare in the same county
and inthe same air quality control regipandNucor alleges that ihaspending
construction plans aine of its preexisting millshat will require PSD reviewand
therefore will be meaningfully constrained by Big River Ste@onsumption of the
applicable PSD increment for the regioRor the reasons explained abpthtds Court
concludes thatat this early stage of the litigatioNucor has said enough to allege a
concrete and particularizedjury that is fairly traceable to the EPA'’s failure to timely
respond to Nucor’s petition, and that Nucor’'s complaint contaufficient facts to

support a plausible claim th#teinjury Nucor faces (in the form of Big River Steel’s
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consumption of the AZ-increment)is imminentandwould likely be redressed by a
favorableoutcome

Accordingly, the allegations oNucor’s complaintsufficiently supportNucor’s
contention thatt hasstanding to pursuthe relief that it seeks in this lawsuvhich
means thatas set forth in the accompanying ordéwie EPA’s motion to dismis$or

lack of standing mudte DENIED.

DATE: March 31, 2017 Kdonji Brown Jactson
’ b

KETANJI BROWN JACKSON
United States District Jueg
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