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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHRISTIAN BORDA ,
Plaintiff,
V. Civil Action No. 14-229RDM

EXECUTIVE OFFICE FOR THE
UNITED STATES ATTORNEY ,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

This matters before the Court on Defendant'®tion for summary judgmexiDkt. 10)
and Plaintiff’'s motion for leave to amend (Dkt. 20). For the reasons stated hereind&wdfs
motion iISDENIED and Plaintiff’'s motion iSSRANTED.

l. BACKGROUND

Plaintiff, who isa prisoner proceedingo se filed thissuit under the Freedom of
Information Act (“FOIA”), 5 U.S.C. 8§ 552, and the Privacy Act, 5 U.S.C. § 5524, in 2014. His
initial complaint sought to compel the Execut®#ice for United States Attorneys (‘EOUSA")
to produce documents in response to three FOIA requests. Dkt. 1. The reqaésts—d
respectivelyNovember 4, November 5, and November 20, 20aB-seek information related to
grand jury praeedings in cases before this Cpatich as the date the grand jury convened and
the name of the judge who summoned the grand jukyff 611. Plaintiff's complaint alleged
that he had not received responses to any of these requests.

On February 6, 2015, EOUSA filed the pending motion for summary judgmbet. T

Court subsequently issued an order directing Plaintiff to respond to the sumdgnejt
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motion by March 13, 2015 and advising him that failure to respond could result in the motion
being “treated as conceded.” Dkt. 11 (citMgal v. Kelly 963 F.2d 453, 456-57 (D.C. Cir.
1992)). On Plaintiff’'s motion, the Court subsequently extended the deadline to file his
opposition to the summary judgment motion to May 18, 2015. April 17, 2015, Minute Order.
Rather than oppose the summary judgment motion, Plaintiff submitted @sptbamended
complaint on May 18, 2015. Because the Court concludedthiatiff was not, at that time,
entitled to amend as of riglgeeFed. R. Civ. P. 15(a)(1), directed Plaintiff to submit a motion
for leave to amend. May 21, 2015 Minute Order. Plaintiff filed sugtotion well within the
deadline imposed by the Cou®eeDkt. 20. However, to date he has still not filed an
opposition to EOUSA’s motion for summary judgment. EOUSA has not filed an opposition to
Plaintiff's motion for leave to amend.
. LEGAL STANDARDS

The Freedom of Information Act is premised on the notion that an informed citizenry is
“vital to the functioning of a democratic society, needed to check against camraptl to hold
the governors accountable to the governddl’RB v. Robbins Tire & Rubber Cd37 U.S. 214,
242 (1978). It embodies a “general philosophy of full agency disclosuated States Dep't of
Defense v. FLRA10 U.S. 487, 494 (1994). To promote government transparency, FOIA thus
requires federal agencies to produce ageacords to any person whequests thepurless the
request is procedurally defective or theormation requested falls within one of nine
enumerated exemptions to the rule. 5 U.8.652(a)(3)(b).

FOIA cases are typically resolved on motions for summary judgment, wigjaheehat
the moving party demonstrate that there are no genuine issues of mateaatifhetor she is
entitled to judgment as a matter of lageeCelotex Corp v. Catretg477 U.S. 317, 325 (1986);

Beltranena v. U.S. Dep't of StaB21 F. Supp. 2d 167, 175 (D.D.C.2011) (noting that FOIA
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cases are “frequently decided” on motions for summary judgment). To meetlies bilre
government must generally submit “relatively detailed and non-conclusory” atédavi
declarations establisharthe adequacy of its search for responsive docunfeafsCard Servs.
Inc. v. SEC926 F.2d 1197, 1200 (D.Cir. 1991), and an index of the information, if any,
withheld,seeVaughn v. Rosed34 F.2d 820, 827-28 (D.Cir. 1973);Summers v. Dépof
Justice, 140 F.3d 1077, 1080 (D.Cir. 1998) (explaining that to carry its burden, agency that
declines to produce a requested document “must subviaiighnindex to explain why it has
withheld information”). Affidavits provided by an agency are “accorded a presamyitgood
faith, which cannot be rebutted by purely speculative claims about the exiatehce
discoverability of other documents3afecard Servs926 F.2d at 1200 (quotation marks
omitted). The standards used to evaluate FOIA claims on summary judgment also apphy to suit
under the Privacy ActSee Chambers v. U.S. Dep't of Interi668 F.3d 998, 1003 (D.C. Cir.
2009).

Under Federal Rule of Civil Procedure 15, “the grant or denial of an opportunity to
amend is within the discretion of tBestrict Court,” but “leave to amend ‘shall be freelyen
when justice so requires.’Foman v. Davis371 U.S. 178, 182 (1962) (quoting F&dCiv. P.
15).

[l. DISCUSSION
A. Defendant’s Motion for Summary Judgment

Because Plaintiff has not filed apposition to Defendant’s motion for summary
judgment, the Court may treat that motion as conce8eé. FDIC v. Bendefl27 F.3d 58, 67
(D.C. Cir. 1997); Local Civ. R. 7(b). Whether to do so is a matter for the Court’stitiacre

Bender 127 F.2d at 67.



Here, there mape reasons to afford Plaintiff another opportunity to file an sipipa to
Defendant’s motion. Had Plaintiff beentitledto amend his complaint as of righh@nhe
sought to, his amended complaint would have mooted the summary judgment motion, obviating
the need to respond&ee Barnes v. District of Columbié? F. Supp. 3d 111, 117 (D.D.C. 2014)
(“[w]hen a plaintiff files an amendedmplaint as of right . . . the amended complaint becomes
the operative pleading . . . and any pending motion to dismiss becomes foitations
omitted) And although this Court concluded that Plainiifs not entitled toraend as of right
pursuant to Rule 15(a)(1)(B) before a responsive pleading or Rule 12 motion had been filed,
there is a split of authority on that igsutCompareVillery v. District of Columbia277 F.R.D.

218, 219 (D.D.C. 2011) & party has an absolute right to amend its complaint at any time from
the moment the complaint is filed until 21 days aftergtheier of the filing of a responsive
pleading or a motion under Rule 12(b), @) (f)") with Jenkins v. Kerry928 F. Supp. 2d 122,
136 (D.D.C. 2013) Because Plaintiff clearly amended her Complaeforethe [defendants]

filed and served upon Plaintiff their Rule 12(b) motion, she may not invoke Rule 15(a)(1)”
Plaintiff’s apparent and reasonable belief that heamtidedto amendment as of rightay
constitutegrounds for excusing Plaintifffailure imely to file an opposition.

The Court need not decide whether Plaintiff deserves an additional opportunity to oppose
EOUSA’s motion for summary judgment, however, because even absent any opposition
EOUSA'’s motion fai$. In its motion andstatement of material facts not in disptEOUSA
describes its responses to two FQIAd Privacy Actequests filed by Plaintiff. One of those
requests—which EOUSA states was submitted on November 29, 204 @asily identifiable as
the November 4, 2013 request Plaintiff describes in his compl@mtpareDkt. 10-3with Dkt.

1-2. To supporits factual assertions regarding this requUESIIUSA cites a “David Luczynski

Declaration,” but no such declaration was ever provided to the Court. The fadtschsstre
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separate statemgeven iftreatedas conceded, show ortlyat EOUSA received Plaintiff

November 4, 2013, FOIlANnd Privacy Actequest and subsequently notified Plaintiff that “a
search . . . had revealed no responsive records.” DHKt.f013. This is plainly insufficient to
meetthe government’s burden on summary judgment to establish that it conducted an adequate
search for Plaintiff's recordsSeeSafeCard Servs926 F.2d at 1201 (government’s burden to

show that search “was reasonably calculated to desdbe requested documst).

Almost two months after EOUSA filed its summary judgment motion, it filed an errata
attaching the declaration of Karin Kelly, which is also cited in EOUSAsmsary judgment
motion. Kelly is a “Paralegal Specialist[ ] and FOIA Coordinator” in théddnStates
Attorney’s Office for the District of Columbia. Dkt. 46Y 1. The declaration states that
EOUSA “uploaded Mr. Borda’s [November 4, 2015] request” to a system EOUSA uses to
forward FOIA requests to individual United States Attorney’s Offices on Ocfiohe€014that
Kelly searched two computer systems for information regarding the caseigdeintithe
request; and that the searches yielded no reddlt§f 1518. Kelly further explains that the
case docket revealed théhe agency representing the United States of America was the
Criminal Division of the @partmentof Justice, not theUnited States Attorneg Office for the
District of Columbia.ld. § 8. The Kelly Declaration merely concludes thab records for Mr.
Borda exist ifithe D.C. United States AttornesyOffice. Id. T 13.

Accordingly, withoutan additionableclaratiordemonstrating that a search was
conducted of records maaihed by the Criminal Divisigrthere is no evidentiary basis for the
Court to conclude that EOUSA hssarchedall files likely to contain responsive materidls
Oglesby v. U.S. Dep’t of Arm920 F.2d 57, 68 (19903ee28 C.F.R. 8 16/&) (*“Where a
components FOIA office determines that a request was misdirected within the Depaftohent

Justice] the reviewing component’s FOIA office shall route the request to the FOIZe affihe
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proper component(s).”)Because the EOUSA®vidence—even taken as undisputedioes not
establish that it conducted a search that was reasonably calculated to discoveurtinents
Plaintiff requested in his November 4, 2015, request, EOUSA is not entitled to summary
judgment as to that request.

Theother request described by the government is an October 7, 2014, request for
documents relating to a criminal case. Dkt11 46. This request, however, is never
mentioned in Plaintiff's complaint. Any showing that EOUSA has compligd this request is
obviously insufficient to support summary judgmasto the requests actually at issue in this
litigation.

For these reasonsCEJSA's motion for summary judgment will be denied.

B. Plaintiff's Motion for Leave to Amend

Although the Court previously concluded tidaintiff was not entitled to amendment as
a matter of right when he submitted his amended complaint, he has now filed a motionefor lea
to amend. EOUSA has not opposed the motion, and the Court concludeaubtt amend is
warranted at this timeSee Foman371 U.S. at 182Plaintiff’'s motion will be granted.

V. CONCLUSION AND ORDER
For the reasons stated herein, it is het@RDERED that Defendant’s motion for summary
judgment iISDENIED. It is further

ORDERED that Plaintiff's motion for leave to amend the complaifGRANTED.
Plaintiffs amended complaint shall BéLED .

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United &tes District Judge

Date: August 28, 2015
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