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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JONATHAN W. CHUDSON,
Plaintiff,
V. Civil Action No. 14-231(RDM)

MELVIN L. WATT

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Jonathan Chudsoactingpro se bringsthis employmentiscriminationsuit
against thdirector of the Federal Housing Finance Agency (Flk=A" or “the Agency)) in
his official capacity allegingviolations ofthe Age Discrimination in Employment Act
(“ADEA”) , 29 U.S.C88621et seq In 2011 Plaintiff unsuccessfullyapplied forfour positions
advertised byhe FHFA Heallegesthatthe FHFA discriminated against him on tbasis of age
when it failed to hire him for these positions and thaised a scheme to avadring older
qualified veterans. Dkt. 1 6. He seeks monetary damages and other reD&f. 1 at 8

Pending before the Courttise FHFA’smotionto dismiss orin the alternativefor
summary judgmentDkt. 6)and Plaintiff's motions for leave fde surreplies (Dkts12, 13). As
explained belowthe FHFAhas demonstrated that it is entitled to summary judgment with
respecto three of the positions at issue, but not the fouftbcordingly, the FHFA’smotion to
dismissor, in the alternative, for summary judgmébkt. 6)is GRANTED in part and

DENIED in part. Plaintiff's motions for leave to fiurreplies (Dkts12, 13) areGRANTED.
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. BACKGROUND

Plaintiff is anhonorablyeischarged veteranho is over40 years of ageSeeDkt. 6-1
1115, 16* He haspreviously worked foseveral government agencies, including
Environmental Protection Agen€YEPA”), where hs duties includedriminal investigative
activities. Seed. at117-23.

In 2011,Plaintiff submitted applications in responsgaur vacancy announcemeis
positions withthe FHFA Office of Inspector General (“FHF®IG”). Theyincludedtwo
“Investigative Evaluator” positionadvertisedunder vacancy announcemefisFHFAIG-
086DHand 11FHFAIG-108DH, and two Criminal InvestigatoiSpecial Ayent” positions
advertised under vacancy announcemgmBHFAIG-112DH and 11FHFAIG-090. SeeDkt.
6-1 1124-37. Tree of the vacancig¢$1-FHFAIG-086DH, 11 FHFAIG-108DH, 11FHFAIG-
112DH)wereadvertisecdpursuant taemporary direchire authoritygrantedto the FHFA-OIG
by the Office of Personnel Management (“OPMDkt. 6-1 7114-14, 24, 28, 32, 36According
to OPM guidancedirecthire authority allowsn agency tbypasscertainprocedureshat hiring
agencies would otherwise be required to folldseeDkt. 6-1114-14 Dkt. 6-3 at 9. The
vacancy announcemernssuedunderthis directhire authority stated th&fcjompetitive
examining rules regardirithe] rating and ranking,ral veterans’ preferenado not apply.” See
Dkt. 6-4 at 2; Dkt.6-5 at 4; Dkt. 65 at 9. The fourth vacancy (EHFAIG-90) was advertised

without relying on direchire authority.

1 Except where noted, the facts in this section are taken from Defendargim@&@tapf Material
Facts Not InGenuineDispute (Dkt. 61). Although cautioned that uncontested affidavits and
other sworn statements may be accepted as true for purposedwhgade pending motion,
seeFox/Neal Order, Dkt. 7, Plaintiff has either expressly declined to dispute teear facts,
seeDkt. 13 at 1, or has failed to dispute them hadthereby conceded thesgeLocal Civil
Rule 7(h)



Plaintiff was not interviewed or selected for any of the four positi@eDkt. 6-1 26,
30, 33, 37.The two Special Agent positions wdilked. SeeDkt. 6-1 135, 39. Two
individuals wereffered positionghat would have filledhefirst Investigative Evaluator
position, but‘'one selectee declined the Agency’s offenid the offer to the other selectee was
rescinded “after the parties could not agree on the selectee’sgsfayigrade and compensation
level” SeeDkt. 6-4,at 11 17 see alsdkt. 6-2 at 1516. No one was interviewed or hired for
the second Invéigaative Evaluator positionSeeDkt. 6-7 at 11.

With respect to the firsaf the twoSpecial Agent position§pecial Agenin-Charge
Peter Emerzian and Special AggmCharge Paul Conlofreviewed the resumes for all
applicants whose names appearedhenminimallyqualified list.” Dkt. 65 at 17 According to
Emezian they agreed that one applicant, Stuart Carlisle, was in their viewétly best
candidate” for the “position based on his decades of work as a crimvwestigator, including
years of sophisticated financial investigative experience acquired wirikéing for theFederal
Bureau of Investigation(“FBI”). Id. According to Conlon, he was impressed by Carlisle’s
“very strong experienceith white collar . . . crimeandhis “long career with multiple
assignmerst dealing with criminal mattef$. Dkt. 6-8 at 15. They interviewed Carlisle, and no
other candidate, for this position. Dkt56at 18. After seekingeferences for Carlisle, Emerzian
and “other panel memberséeDkt. 66 at 6,recommendearlisle to the deciding official,
Deputy InspectoGeneralfor theFHFA-OIG Christopher SharpleyDkt. 6-5 at 1719. Sharpley

then selected Carlisle for the position. Dkb @t 6.

2 Conlon also statethatCarlisle’s application stood out becausdike many ohis FBI peers,
Carlisle didnot switch over to handling countarrorism cases after the September2i 1,
attacks on the United StateiBkt. 6-8 at 15. That conclusion appears to have In@stakenat
least in partfrom 2003 to 200Tarlisle supervised units that diffjhe majority” of their work
on “counterterrorism and countantelligence case’s SeeDkt. 6-7 at 16
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Unlike the first Special Agent position, the second one was not adversisgptioe
office’s temporary direct hire authty. SeeDkt. 6-6 at 13. Emerzian again served as the
recommending official, this time with the assistance of Special Agent &ujld? Dkt. 66 at
9. Emerzian worked off of the “best qualified list” (“BQL”"), and doest recall whether
Plaintiff wason thatlist. Dkt. 65 at 20. The recordhowever suggestshatPlaintiff “did not
make” thatlist. SeeDkt. 66 at 8. Although the FHFA is not as clear about this as it might have
been, it seems safe to assume thRtdintiff “did not make"the BQL, it was because others
were deemed more qualified. And,Ea®erzianasserts, iPlaintiff wason thelist, the only
reason he would not habeen interviewetwould have been because after reviewing all of the
BQL candidates’ applications, ther@asvsomeone | thought was a much better fit for the
position.” Id. That person, in Emerzian’s view, was Karen Briscoe, who he desa#*a
seasoned Criminal Investigator from the Internal Revenuacgdf'IRS”) with years of
experience investigatingpmplex financial crimes.’ld. According to Emerzian, Briscoe’s
application also stood obtcause she is an attorney, and she had already spent several month
on detail from the IRS tfihe] FHFA-OIG to helpgetthe Inspector General’s “newlyreated
Office of Investigations on its feetld. As a result, Emerzian had firesnd knowledge of Ms.
Briscoe’s abilities, and he concluded that she is “highly intelligeny, vardworking, and
deeply experienced in the types of investigatioims] FHFA-OIG was undertaking.ld. at 20
21. Emerzian, accordingly, recommended to Sharpley, who was againittieglefficial, that
the Agency hire Briscoeld. at 21 Based on this recommendation, Briscoe was selected for the
position. Dkt. 66 at9-10.

Thehiring process for the two Investigative Evaluator positidifiered fromthe process

usedfor the Special Agent positions. Plaintiff applied for biothestigative Evaluator positions,



and as to both positions, his name was placed on the “minimallyfigddist[s],” which
identified “every applicant who met certain very basic requireme&t’ 6-7 at § 10. As to
the first positionthe Acting Deputy Inspector General for Evaluations, Richard Parkertivea
selecting official. Dkt. 6-7 at 7. There was no formal recommending official for the position,
althoughothers athe FHFA informally “recommended three individuals” Rarker. Dkt. 6-7 at
6-7; Dkt. 6-4 at 117 15 Parker interviewed “the three applicants whom colleadhad referred
or recommendédand did not interview any other applicants. Dk @t 6. After interviewing
Joanne Legomsky, he decided to offer her the first of the two Invegéigataluator positions.
Id. at 7. He explained that lodfered the position thegomsky “beause she had substantial
experience with complex financial investigations, as well as consldexapertise with the
financial markets in which [the regulated entities] play a central' rdte.at 7-8. Although
Legomskyinitially accepted the offer, she and the Agency were unable to reach amegten
compensation, and theHFA “ultimately rescinded its offer.’ld.

Parker then offered the position to William Shéd. at7-8. Althoughit appears that
Shen lacked #substantial investigative experiepmessessed byegomsky, he had “substantial
high-level experience in housing, residential real estate finance, ageiftgcked securities and
capital markets.”ld. at 8. Shen, however, declined the offer of employindd. at 7.

After that,Parker turned his attention to other matters and did not make any ffférer
to fill the first Investigative Evaluator position. Rather, as he explai length in his
declaration, Parker devoted his time to completingrikpdctor General’'s fir8emiannual
Report(“SAR”) to CongressSeeDkt. 64 at8-17, 117-11, 1820, 2526. Parker asserts that
“production of a 3R is extremely labemtensivé and “that several hundred hours of work are

typically involved in producing a SAR.” Dkt. 6-4 at 10 .'&s one of the Agency'’s few



supervisors in the Springf 2011,” Parker states that his work on “the SAR consumed an
increasingly significant portion of [his] workload as the Agengyrepched its late May 2011
publishing deadline.d. at 107 10. He asserts that he never made a decision not tbdilirst
position, but that he “had to focus on other more critical work igigsrto ‘stay aflodt and that
filling the position “was simply overcome by eventsd. at 12 19.

With respect to the second Investigative Evaluator position, even lessegswgs made.
Although the position was advertised and Plaintiff, among othersnelasied on the minimally
qualified applicant listDkt. 6-7 at 10 none of Parker’s “agency colleagues made
recommendations to” hinkt. 64 at 131 24,no interviews wereonducted, Dkt. & at 11, and
no selections or offers were made for the posiithnAgain, Parkepoints to the other demands
on his time in the Spring of 2011 to explain why the position was left uehfildét. 6-4 at13
1925-26, andagain, he assirthat his hiring effortavere “simply overcome by everitsd. at
13.

In the end, Plaintiff was never interviewed for any of the four positindsaas not
offered any of the jobs. rOSeptember 28, 2011, hked an administrative complaint alleging
that theFHFA had discriminated against him based onaggdisability SeeDkt. 1 {8; see
alsoDkt. 6-8 at 19 The Administrative Judggranted summary judgment in favortoe
Agency without a hearingnd dismissed Plaintiff's claimsSeeDkt. 1-2. In November 2013,
Plaintiff recaved a right to sue letter from tirdHFA, seeDkt. 1-2, and, on February 18014 he
brought this suit “pursuant to the [ADEA] for employment discrimmatn the basis of age.”
Dkt. 1 3 (citation omitted).Defendanhas nowmoved to dismiss ¢in the alternativefor
summary judgmentSeeDkt. 6. Plaintiff filed a responst theAgency’smotion(Dkt. 8) and

moved for leave to filéwo surrepliegDkts.12, 13.



. LEGAL STANDARD

TheFHFA has movedo dismiss under RulE2(b)(6)of the Federal Rules of Civil
Procedureor, in the alternativefor summary judgmeninder Rule 56 SeeDkt. 6 at 1 As both
partiesrely on documents not attached to or incorporated by refenstoctne complaintthe
Courtrules onDefendant’'smotion for summary judgmenSeefFed. R. Civ. P. 12(bArmstead
v. Jewell 958 F. Supp. 2d 242, 245 (D.D.C. 2013)

Summary judgment is appropriate when “the movant shows that there is noegenui
dispute as to any materi@ct and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a)see Anderson v. Liberty Lobby, 1477 U.S. 242, 248 (1986)A fact is
material if it ‘might affect the outcome ofdlsuit under the governing lavahd a dispute aut
a material fact is genuind the evidence is such that a reasonable jury could retuendict/for
the nonmoving party.””Steele v. Schafeb35 F.3d 689, 692 (D.C. Cir. 200@uotingLiberty
Lobby 477 U.S. at 248)Whenconsideing a motion for summary judgment, thevfdence of
the nonmovant is to be believed, and all justifiable inferenaee to be drawn in his favor.”
Liberty Lobby 477 U.Sat 248;see also Shekoyan v. &plintl, 409 F.3d 414, 4223 (D.C.
Cir. 2005) ¢€iting Reeves v. Sanderson Plumbing Prp880 U.S. 133, 150 (2000)).

lll. ANALYSIS

BecausePlaintiff has asséedan ADEA claim based omdirect evidencef
discrimination the Courtappliesthe frameworlset forth inMcDonnell Douglas Corp. v. Gregn
411 U.S. 7941973). SeeChappell-Johnson v. Parne#t40 F.3d 484, 487 (D.C. Cir. 2006);
Hall v. Giant Food, InG.175 F.3d 1074, 1077 (D.C. Cir. 1999)nder this frameworla

plaintiff is first requiredto establisha prima faciecase of discriminationSeed.; Aka v.



Washington Hosp. Ctrl56 F.3d 12841288 (D.C. Cir. 1998(en banc) The burden theshifts
to the defendargmployerto show that the plaintiff was rejected, or someone else was
preferred, for a legitimte, nmdiscriminatory reason.Reeves530 U.S. at 142 (quotation marks
omitted. At that point, the question on summary judgment becomes whether, bagbe
totality of the partiesévidence, a reasonable jury tbdetermine that the defendanproffered
explanation was pretext for discriminatiorKilby-Robb v. Duncan/7 F. Supp. 3d 164, 169
(D.D.C. 2015)citing Brady v. Office of Sergeant at Arm&20 F.3d 490, 4995, (D.C. Cir.
2008). “[T] o survive summary judgment the plaintiff must show th@agonable jury could
conclude from all of the evidence that the adverse employment des@somaddor a
discriminatory reason.’Lathram v. Snon336 F.3d 1085, 1088 (D.C. Cir. 2003)

TheFHFA argues thait did not interview or hire Plaintiffor alegitimate, non
discriminatory reasen-that is,"he simply does not have the qualifications to serve as an
Investigative Evaluator or a Special Agent.” Dk @t 1. It further contendghattheapplicants
who wereselected for the positions possesgedlificationsthatPlaintiff does not have. And,
with respect to thewo Investigatory Evaluator positiontheFHFA furtherexplains thathe
selecting officialwas too busy to finish filling those positions ahd nothave a discriminatory
motive forleaving them unfilled

Plaintiff argues thahteis qualifiedfor all four of theFHFA-OIG positions Pointing to
alleged inconsistenes in the accounts given by Parker #melothetiring officials, as well as
to alleged deficiencies in the hirimiyocesshe argues that the FHFA's explanation for failing to
hire him is pretextual As explained below, the Court concludesttfor three of the positiors
the two Special Agent positions and the second of the two Investigatiheaiw positions-no

reasonable jury could infdrom all the evidencé¢hat theFHFA discriminated against Plaintiff



on the basis of ageSee Latham, 336 F.3d at 1088As to thefirst of the two Investigative
Evaluator positionshowever, the Court concludes that teeord in its current statejoes not
supportentryof summary judgmentFinally, © the extenPlaintiff alsoargues that the gency
engaged in systemic practices that discriminated agalohest veteransr failed to give him
preference as a veteran, theurtconcludes that Plaintiff has failed to statelaim

The Court first addresses the two Special Agent positions, then tuhesttoa
Investigative Evaluator positions, and finally addresses any remgassues raised by Plaintiff's
contentionthat theFHFA used its temporargirect hire authority in a manner resulting in
systemic discrimination.

A. Special Agent Positions

With respect to the two Special Agent positidhgFHFA’s uncontested declarations
and affidavits state that Agency personneleeed the qualifiedr best qualifiechpplications
and hired the two candidates that the recommending and selectingoffmmeluded were most
qualified. SeeDkt. 6-5 at 1718, 2621; Dkt. 66 at 310. Both positions were filled by
candidates witlsubstantial, relevant experiencgee id.see als®-7 at 1518. The question,
then, is whether this showing is sufficient underfa®onnellDouglasframework and whether
a reasonable juror might conclude that the Agency’s decisions were faraadscriminatory
reason.” Lathram,336 F.3d at 1088.

As theCourt of Appeals has observedhere, as heréan employer says it made a hiring
decision based on the relative tfieations of the candidates, ‘[the counjust assume that a
reasonable juror whmight disagree with the employsrdecision, but would find the question
close, would not usually infer discrimination on the basis of a eoisgn of qualifications

alone.” Jackson v. Gonzaled496 F.3d 703, 707 (D.C. Cir. 200(guotingAka v. Wash. Hosp.



Ctr., 156 F.3cat 1294). ‘On the other hand, iffactfinder can conclude that a reasonable
employer would have found the plaintiff to be significantly better gedlifor the job, but this
employer did not, the factfinder can legitimately infeattthe employer consciously selected a
lessqualified candidate-something that employers do not usually ddess some other strong
consideration, such as discriration, enters into the picturelt. (quotation marks omitted).
The plaintiff may also éxpose other flaws in the employer’s explanation, including, inter alia,
showing the employer Bamisstated her qualificationg;iolcombv. Powel] 433 F.3d889, 897
(D.C. Cir. 2006) or “present[Jother evidence, direct or circumstantial, that peramtsmference
of discrimination,”id. at 899.

TheFHFA argues, anéPlaintiff does notlispute thatit sought to hire applicants with
specialized skills, knowledge, and experientae FHFA-OIG monitorshousing markets
conducts oversight of governmesgonsored entities such as Fannie Mae and Freddieadi@dc,
investigateginancial crimes SeeDkt. 62 at3, 14, 17 TheFHFA argueghat,accordingly, it
soughtSpecial Agent candida¢éhatpossessspecialized experience using various investigative
techniques,’andexperience “investigating... bank, securities, and mortgage fraud, ahérot
various whiteeollar crimes’ SeeDkt. 62 at 17 The Agency'sdescriptionof thedesired
qualificationsis consistent witlthe qualificationsstated irthe relevanvacancy announcements,
seeDks. 65 at 911; Dkt. 6-6 at 1316, andwith theaccountof therecommending and selecting
officials, seeDkt. 65 at 1718, 2021 (Affidavit of Peter EmerzianDkt. 66 at 56, 9-10
(Affidavit of Christopher Sharpley).

The Agency argues that Plaintiff's qualifications for Bpecial Agenpositionswere
“vastly inferior” to those of the two candidates who were hired becaudsahd]no recent

criminal investigative experience” and “hajdpt performed any criminahvestigative activities
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whatsoever since October 1990,” when he left a management positioA.aBEEDkt. 6-2 at §
20; Dkt. 6-1 1121-23. During his deposition ithe administrative proceeding, Plaintiff conceded
that “conducting inestigations was small part of’ the position he held at the EPA, where he
was “‘a manager.” Dkt.@ at25. He explained, “[&@]a desk officer, | reviewed the work, |
reviewed investigations, and did planning, that sort of thing. Andstrau@ that | wouldo the
actuainvestigation.” Id. Plaintiff does noappear talispute that the EPA positipwhich he

left more than two decades before applying for the FHdH& positionsseeDkt. 6-8 at 3
represents his most recamiminal investigatiorexperiencer that conducting actual criminal
investigations was a relatively small part of that waBeeDkt. 13 at 23; Dkt. 8 at 12; Dkt. 12
at3. Prior to working at the EPA’s Office of the Inspector General, Bffamorked for the
Offices of Inspectors Geeral at the General Services Administration and Department of
Transportationwhere he participated in fraud investigations. Di&.& 27. Those
experiences, however, date back to 1984 and 1982-1984, respedtivaly45. And, finally,
Plaintiff gained additional investigative experience working at the Int€&taaénue Service in
the 1970s, but, again, this experience was substantially out ofldate¢.6-7.

In contrastthefirst individual selected for th&pecial Agenpositionspossessedver
twenty-five years of experience as an FBI agent, inclu@ixignsiveexperience investigating
fraud. SeeDkt. 62 at 18 Dkt. 65 at 17;Dkt. 6-7 at 1518. That applicant’&BI investigation
experience, moreover, was considerably more recent thartifPls, extending until 2007. DKkt.
6-7 at 16. After leaving the FBI in 2007, moreover, the applicant séoveghproximately
sixteen months asregional security manager for artkeand oversaviraud and theft
investigations Id. at 15. he seconguccessful applicantas “a seasoned Criminal Investigator

with the Internal Revenue Service (“IRS”) with years of experiemeestigating complex
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financial crimes.” Dkt. & at 20 Dkt. 6-2 at 19 She alspossessed law degreeld. And she
stood out because she had spent several monthetaihfcbom the IRS to the FHFE®IG and
had already proven herself to be “highly intelligent, very hvaodking, and deeply experiernte
in the types of investigations FHFAIG was undertaking.” Dkt. 6-at 2021.

In response, Plaintiff argues that the Agency should have concluded thas lgealified
based omther credentialsHe argues thdhe served as desk officer for two of the five
divisional investigations officésat EPAand performed utmerous investigative activities in that
position seeDkt. 13 at 23; he “previously served as a Special Agent for several federal agencies
and did so with distinction,” Dkt. 8 at $ee alsdkt. 12 at 3Dkt. 13 at 23; he graduated first
in his class athe Federal Law Enforcement Training Center’s Criminal Investigatbool,see
Dkt. 12 at 3; and he received an award from the Department of Transporthtiseealso Dkt.
6-8at 1-9 (Plaintiff's resume).

“[]tis the perception of the decisiaraker” however,“which is relevant, not the I§e
assessment of the plaintiff. Hairston v. Vance-Cook373 F.3d 266, 273 (D.C. Cir. 2014)
(quotingVatel v. Alliance of Auto. Mfrs627 F.3d 1245, 1247 (D.C. Cir. 201L1MHere, the
Agency has explainetthat Plaintiff'smanagemenposition at EPA did not provide the criminal
investigativeexperience sought by the inig officials, and he othercredentials cited by Plaintiff
do not establish that he had thest relevanéexperience Haintiff argues thahe reeived email
notifications from OPM indicating that Plaintiffas “eligible” for three of the fouFHFA-OIG
positions,seeDkt. 12 at 5Dkt. 8-1 at 2, 3, and 5But an employer is naequired to make a
hiring decision based dia mechanistic checkoff of qualifications requiteglthe written job
descriptiors.” See Aka 156 F.3d al297 n.15.The OPM emails merelgocumenthe

preliminarydeterminatiorthat Plaintiff possessed the minimal qualifications necesedrg
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eligible for furtherconsideratiorby the hiring agency. The emails dotsupport an inference
that he was as qualified as the successful applicants for the two Spganlpbsitions.

In any eventevenif Plaintiff could demonstrate thhats qualificationswerecomparable
to those of the applicants selected byM#E=A, it would notsufficeto avoid summary
judgment “In order to justify an inference of discrimination, the qualifications[lgepveen the
plaintiff and the selected candidatelist be greatr®ugh to be inherentindicative of
discrimination? Holcomh 433 F.3cat 897. In general, this means that a jury would need to be
able to conclude that reasoable employer would have foundaintiff “ significantlybetter
qualified for the jold. 1d. (emphasis in originalgee alsaJackson496 F.3dat 707 (holding that
an inference of discrimination is not supported if a jury comparing theiduals’ relative
gualifications “would find the question close’A reviewing court does ndserve as auper
personnel departménthatsecondguesses an employer’s choice among qualified candidates.
Holcomh 433 F.3d at 897%eealso Fischbach v. District of Columbia Dep’t of Correctip86
F.3d 1180, 1183 (D.C. Cir. 1996) 1hecourt must respect ttmmployers unfettered dicretion
to choose amongualified candidatey. Although Plaintiff has impressive credentials haes
not pointed tanyevidencandicatingthat he wassqualifiedasthe applicants who were
selectedmuch less significantlybetterqualified” Holcomh 433 F.3d at 897%or the two
Special Agent positions at issuls a resultthere is insufficient evidence for a reasonable jury
to infer from the applicantomparativegualificationsthat theFHFA'’s decision to hirghe
othe candidates for the Special Aggrasitions was discriminatory.

A plaintiff mayalsooppose a motion f@ummary judgment bgemonstrating that “the
employer’s explanation misstates the candidates’ qualificatiohisd’ 156 F.3d at 1295ee

alsoHolcomb 433 F.3cat 897. For example, “if the employer says that it did not hire the
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plaintiff becase he did not speak Portuguese, [and] the plaintiff can show that sigeak
Portuguese, and that the employer knew it,” that “may suffice to paromy toinfer that the
employer’s explanation is incorrect or fabricated, and thus to infeirdisation.” Aka 156

F.3d at 129%emphasis in original)But Plaintiff hasidentified no suclinaccuracies herée
merelydisagrees witlthe FHFA’s assessment of his qualificationBhat is not enough to create
a dispute of material factSeeHairston, 773 F.3dat 273 Williamsv. Shinseki967 F. Supp. 2d
95, 105(D.D.C. 2013)

Plaintiff also alleges that several agency officials falsely repred¢hat they were
unaware of the applicants’ ages or[thano drect knowledge” of their agesseeDkt. 1 6.
Plaintiff argues thathis testimonyis false because the officials must/e been aware of the
applicants*approximate age]” based orpersonal interactions or review of their applications,
seeDkt. 1 16, andheapparently asks that the Court infleat this “false” testimony constitutes
direct evidence of discriminatory intent or evidence that the proffestifigations were
pretextud Theargument failshoweverpecause imisstateshe contents of the affidavits. One
official stated for examplethat he hadno direct knowledge” of the ages of the applicants he
interviewed and hired, but then proceeded to estimate their apptexages.SeeDkt. 6-5at
18-19 (Emerzian Aff.) (“I ... had a basic impression of his age (somewhere in his Siak)at
21 (“I don't know her age, but from firsthand observation | would place hervegoene in her
late 30s.”). Thepossibility hat ore might make an educated guess regarding sonsage’is
notby any meansicompatible with the statement that he or she is “unaware of” or lackst'd
knowledge” of that person’s age.

Nor has Plaintiff shown that defects in the hiring process and adminvstpaiticeeding,

if any, might reasonably support an inference that the Agency’sessationales for hiring the
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two successful applicants for the Special Agent positions werexguat. As the Court of
Appeals has emphasizéfs]howing pretext .. .requires more thasimply criticizing the
employers decisionmaking processHairston, 773 F.3d at 27.2Here,Plaintiff argueghat the
Agency only interviewed one applicant f@oh of the Special Agent positions befblieng
those positionsSeeDkt. 1 16. Plaintiff’'sview that the Agency did not interview enough
candidates is npstanding alonesvidenceof pretext. If he is arguing that making a hiring
decision based oa limited number of interviews is suggestive of discrimination, he doesite
any supporting authority. To the contratye Court of Appeals has observed thatefsttng a
pool of qualifiedcandidates based upon their written credentials and thiengrefinal
selection based upon personal interviews is an obviously reasorethiednof hiring a
professional employee.Fischbach 86 F.3dat 1183-84 Plaintiff alsoargues that the younger
of these two successful applicants for the Special Agent position ré@ivatervienbecause
she was personally known to the hiring officials on the basis of her work #silaedeSee Dkt.

1 916, see alsdkt. 6-5 at 20 That contention, however, says nothing athoetdispositive
guestion, which isvhether drawing all inferences in Plaintiff's favoa, jury might reasonably
conclude that thEHFA'’s decision to hire her, and not Plaintiff, was fhroduct of age
discrimination.

Finally, the Court ntes an issue that is not discussed by either of the parties, but that
warrants mention. The job announcersdat the two Special Agent positions included an
express “Age Restriction.SeeDkt. 65 at 10 (“The date immediately preceding an individual’s
37th birthday is the maximum entry age for original appointment to a@osiithin the OIG as
a law enforcement officer.”); Dkt.-6 at 14 (similar). The announcements further stateltleat

age restrictias are inapplicable to prefererekgible veterasor to individuals previously
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covered under a special law enforcement retirement [@ae id.

Congress has “expressly authorize[d] agencies to set age regpiif@mappointment to
law enforcemenpositions. Stewart v. Smith673 F.2d 485, 49(D.C. Cir. 1982) see5 U.S.C.
883307(d), (e). The Court of Appeals has explained tBahfjress meant . to provide for
maximum age requirements for law enforcement officers on the therthese jobs involve
special concerns that require consideration of factors not ordinaciyiaied for inthe ADEA’s
independent schenfier evaluating age restrictiorisStewart 673 F.2d at 492. Accordingly,
Congresgreated limited” exception to the ADEAallowingthe use ohge restrictions
hiring for certain law enforcement positionsl. at 492-94see also Kimel v. Florida Bdf o
Regents528 U.S. 62, 692000);Miller v. Clinton, 687 F.3d 1332, 1339 (D.C. Cir. 2012).

Neither partycontendghat the age restrictioms the Special Agent position
announcementslayed any role in the FHFATilure to select Plaintiff The Agency does not
invokethe age resictions asalegitimate nondiscriminatory reasofor its decisiongo hire
persors other than Plaintiff, the hiring officials do not mention the retsbns, andt is unclear
from the record what role, if anthe restrictios played in the Agency’s hiring proces®ne of
theindividuals hired as agecial Agentwasapparently in hidifties, seeDkt. 65 at 1819,
althoughthat individualmay have been exempt aqualified former law enforcement officer
seeDkt. 65 at 10;Dkt. 6-7 at 1518. Similarly, Plaintiff may have been exempt as a
“preferenceeligible veterari, seeDkt. 65 at 10; Dkt6-6 at 14

In anyevent Plaintiff doesnotsuggesthat theage restrictiong the announcements

werelegallyimproper? He doesot argue, for example, thiite FHFA-OIG Special Agent

3 In connection with Plaintiff's allegatiotihat the Agencysedits directhire authority to
discriminate against older veterasseDkt. 1 {6, the complaintites a Merit Systems
Protection Boardlecisionrequiringagencieso waive nonessential age restrictions for eligible
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positionsarenotthe type of law enforcement positions subject toragg&ictions Nor does he
arguethat the age restrictisrwereimproperly appliedo him. Inlight of thelegislative
authorizaion for at least certain age restrictions, Plaintiff's failureallenge (or even mention)
the restrictionsn any of his briefsandthelack of evidencehat the restrictionformed a basis
for the Agency'’s decisigrthe Court annot conclude thdlheygive rise to ay dispute of
material fact.
B. Investigative Evaluator Positions

Applying theMcDonnell Douglagramework to the two Investigative Evaluator positions
raises a distinct set of issues. As with the Special Agent positionsgémeagues that
Plaintiff “simply does not have the qualifications to serve as an lgadiste Evaluator.” Dkt. 6
2 at 1 see alsdkt. 11 at 3 n.3 (“[The[A] gency did not select Plaintiff for” the first
Investigative Evaluator position or the two Special #tgsositions “because he possesses vastly
inferior qualifications.”) With respect to the Special Aggmisitions,as discussed aboveee
supraat4, 9-13,it appears that Plaintiff’ applications wereonsidered and evaluated in light of
his comparative qualificationd/ith respect to the Investigative Evaluator positiamgontrast
there is no evidence thahyoneactuallyweighedPlaintiff’'s qualifications against those of other
applicants.SeeDkts. 6-4at 817; Dkt. 6-7at 1-14. The record indicates thBiaintiff's name
was placed on the “minimally qualified list[s],” which identified “ey@pplicant who met
certain very basioaquirementsfor the positions,seeDkt. 6-7 at 5, 10, buParkerappears to

have only consideretthiree individualsnformally referred or recommended to hiseeDkt. 6-7

veterars, seelsabella v. Dep’t of Statd 09 M.S.P.R. 453, 45461 (M.S.P.B. 2008); Dkt. 8 at 3.
Isabellg however, involved a claim under the Veterans Employment Opportundtesd a
claim under the ADEA. 109 M.S.P.R. at 455. Plaintiff's passitagions tolsabellg absent
some explanain linking that decision to his ADEA claim and the facts of this case,
insufficient to raise an issue based on the age restrictions in the pasitiouncements.
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at 67; Dkt. 64 at 111115-16. Accordingly, it is urclearwhether or howParkercouldhave
concludedhat Plaintiff wadessqualifiedthanthetwo individualsofferedthe first Investigative
Evaluator position Although the Agency has offered aftbie-fact conclusions abowRlaintiff’s
relative merits, the record contains no indication whether Plaintgp$i@ation was ever
consideredmuch less evaluated in relation to the qualificatiohother applicants

Against this backdrop, resolution of the Agency’s motion for summnuaiyment turns on
who bears the burden of proof at this stage of the proceeding. UndécBioenell Douglas
framework, it is Plaintiff’s initial burden to demonstrate that he was quaftieithe position
At one time, a gestion might have existethethe evidenceof “minimal qualification” was
sufficient to meea daintiff’ s initial burderor whether a plaintiff must show at the outset that he
or she is as qualifieadr more qualified, than the selectda a footnote innternational
Brotherhood of Teamsters v. United Stat&l U.S. 324, 358 n.44 (1977), the Supreme Court
wrotethat to make out a prima fi@ccase of discrimination the plaintiff must “demonstrate at
least that his rejection did not result from . . . an absolutelative lack of qualifications id.
(emphasis added). Based on this language, some courts concluded thataotragkema dcie
case, a plaintiff needed to show that he or she was, “in g@uopdo the person selected, as
well (or better) qualified.”Mitchell v. Baldridge 759 F.2d 80, 886 (D.C. Cir. 1985).

The Court of Appeals, however, put this issue to reltiinhell v. Baldridgeid., holding
that“we read the somewhat delphieamstergootnote as contemplating qualifications relative
to the entire pool from which applications are welcome, rather than qaadfs relative onlyo
those eventually selectedd. On this basis, the Counft Appealsheld that the district court
erred by requiring a plaintiff to demonstrate that he “is or was at leasabifseguas the person

chosen for the position” as part of the prima facie cébeat 84 (quotation marksmitted);see
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also Cones v. Shalald99 F.3d 512, 518 (D.C. Cir. 2000) (“for purpef the prima facie
case, .. it is sufficient that [the plaintiff] has established that he was substntjualified.”).

Here,it is undisputed that Plaintiffosseses many years of professional experience
related to investigations and accountir@geDkt. 6-8at 1-9. It is also undisputed that he was
placedon the*minimally qualified list for both of the Investigative Evaluator positior&e
Dkt. 6-7 at 5,10. Presumably for these reasons, the FHFA does not argue thatfias failed
to carryhis initial burden of establishing a prirfecie case. Given the relevant evidence and the
FHFA's failure to contest the issue, the Court concludes that itm@edquire further into the
adequacy of Plaintiff prima facieshowing. See Brady 520 F.3cat 493-94.

At this point, the burden of production shifts to the Agency to comeafarwith
“admissible evidence that, if believed,wa establish that the employsraction was motivated
by a legitmate, nondiscriminatory reasonTeneyck v. Omni Shoreham Hot@$5 F.3d 1139,
1151 (D.C. Cir. 2004 )see alsdreeves530 U.S. at 142. To meet this burden,RRE#-A offers
two possible rationales: (1) tha@itiff was less qualified than the applicants who were offered
the first Investigative Evaluator position, and (2) that Parker wasvbeémed with other work
and failed to fill either of the two Investigative Evaluator positions becaas¢atk'was smply
overcome by events.Dkt. 64 at 12 19, 14 926. The Court considers, in turn, how these
rationales apply to each of the two Investigative Evaluator positions.

1. TheReative Qualifications Rationale

TheFHFA contends that the two selectees for the first Investigative Evaluzdibiop
were chosen over Plaintiff because Plaintiff's qualifications vixastly inferior.” SeeDkt. 11
at 3 n.3;see alsdkt. 6-2 at 1. Because the Agency never interviewed aaydidate for the

second of the two positions, it relies on this rationale only with respéaefirst position. But,
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even as to that positiothis explanation is na@upported by the evidence currently before the
Court According to the Parker deciron and affidavit, henterviewed three candidates
informally referred to him by colleagues and extended offers to twmsétimdividuals.See

Dkt. 6-7 at 67; Dkt. 64 at 111115-17 He did notttestthat he selected those three individuals
over he other candidates based on a comparison of relative qualificatraieedthere is no
indication that Parkeror anyone else-even reviewed the othapplications The Parker

affidavit does citehe selectees’ qualificationseeDkt. 6-7 at 78, buthedoes sdo explain his
choice to extend offers to two tife threendividualshe interviewed-not to explain why he
failed to interview Plaintiff.

In the ordinary cours@n employer need only “explain[ ] clearly the nondiscriminatory
reasons for its @ons,” Texas Dept. Comm’y Affairs v. Burdjb0 U.S. 248, 260 (1981and a
court will “respect an employer’s . discretion to choose among qualified candidates,”
Fischbach 86 F.3d at 1183An employer, however, must respond torena faciecase of
discrimination by giving a legitimate, nathscriminatory reason why the plaintiff wastually
rejected or passed over in favor of another applicant. It is not sofffoilethe employer merely
to offer “somehypotheticahondiscriminatory reas . .. submit[ted] after the fact.Cuddy v.
Carmen 762 F.2d 119, 127 (D.C. Cir. 1985) (emphasis in original). As the Cofpp#als has
explained, “[a]llowing an employer to meet McDonnell[Douglag burden by testifying to
possible legitimateerasons for employment decisions, whether or not those reasons were the
actualmotivation behind the decisispwould clearly circumvent [the] purpose” of “enabl[ing]
the plaintiff to effectively try to show pretextlt. at 127 n.1demphasis added)herelevant
guestion is whether the employer’s actual reason was legitimateastiscriminatory—not

whether the employer can articulaépost-hoc rationale’'that would have been legitimate and
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non-discriminatory. Newsom v. Barnhartl16 Fed. Appx429,434 (4th Cir. 2004);see also
Rowe v. Cleveland Pneumatic Co., Numerical Control, B0 F.2d 88, 987 (6th Cir. 1982)
(“[T] he reason articulated by the employerdoes not meet the requirBdirdinestandard
because it was not substantiabgdclear, reasonably specific and legally sufficient evidence.
While we agree that such a reasmuld constitute a legitimate reasffor refusing to rehire
plaintiff], no evidence was introduced at trial to demonstrate that it wasdken givety [the
employer]for its refusal to rehire [plaintiff]) (emphasis in original)

Thus, br present purposes, the question is not whether Plaintiff was afsegljai more
qualified, than the two candidates who were offered the first Igad&tn Evalator position.
There is no evidence in the record that Parker based his decision on a comahison o
candidate’ qualifications, and there is no evidence that Plaintiff's relative lack alffapations
formed theactualbasis for thd=HFA’s decision A decision by an agency, for example, to hire
by drawing lots might be nediscriminatory, but it would be no answer in a discrimination suit
that the lucky applicant, whose lot was drawn, was deemed in retrospecte been more
qualified than the dier applicants.

The Court recognizes thdite FHFA might be able to identify a legitimate, non
discriminatory reason for the decisions it made. But the Agency musiirély actual rationale,
which is not currently developed in the record. If Plaintiff's applicatias weighed against the
applications of other applicants, the Agency should say so, or, if the Agaue its decision
based on some other method, it should identify that ratiofa@epresent purposes, the Court
merely concludes that thegency has, on this record, failed to meet its burdanrtafulatinga
legitimate, nordiscriminatory reason for offering the fidstvestigative Evaluator positicio

two other applicants, but not Plaintiff, based on their compargtiaéfications.
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2. ThelLack of Time and Resources Rationale

As to both the first and second Investigative Evaluator positionsHR& alsocontends
that it simply lacked the time and resources to fill the positions and thaxphasation,
standing alone, constitutes gitemate, nondiscriminatory reason for its failure to interview or
hire Plaintiff, even if he were otherwise qualifieBeeDkt. 62 at 16; Dkt. 11 at 4As to this
rationale, there is substantial, uncontested evidence in the recordriteat ®&o was
responsible for filling the two positions, became overwhelmed witerpmore pressing tasks
and that, for this reason, he never got around to completing the hiricespro

Parkerasexplained that he did not have time to finish hiring for the positimtause
“[a]n increasingly significant portion of my work in spring of 2011 wadickted to supporting
the production of the Agency’s inaugural [semiannual repd@geDkt. 6-4 at 131 25(Parker
Decl.);see also id(“This work was especially heavy in May 2011, sinceweee shooting to
publish the [report] by the end of that monthid);at 109 10(“as the Agency approached its late
May 2011 publishing deadline .there weren’t enough hours in the day to acd@hp
everything that needed to be done”). After his tentative selections flwrsth@vestigative
Evaluator position did not work outl. at 1:12 1117-2Q Parkerassertshis “attentiorhad
shifted by necessity to completing work on” the semianregirt and other on-going projects,
id. at 129 18 According to Parkemo formal decision was made to leave the positions unfilled,
but the task of filling them “was simply overcome by eventd."at 129 19 139 26.

Plaintiff argues thaParker’s acount is controverted by single piece of evideneean
April 29, 2011, [m] essage from thg=HFA] Inspector Generéalthat serves as an introduction to
the semiannual reporSeeDkt. 8-1 at 15. Based on the date of this message, Plaiatitends

that “the semiannual report was actualljomitted in April 2011,Dkt. 1 at 6, andthat its
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preparatiordid not extend until late May, as Parker asserts, D&ta614 8. Plaintiff argues
that “Mr. Parker could not have been ‘consumeih the poduction of the [semiannual report]
until late May because it waempletedon April 29, 2012 Dkt. 12 at 2 (emphasis in original).

Theundisputedecord howeverdoes nosupport Plaintiff's contentiothat all the work
on thesemiannual repokvas done by May, much less that the report was “already submitted” by
May.* According to Parker’s declaration, submitted under the penalty joiypgahe report was
“published”on May 26, 2011.SeeDkt. 6-4 at 141 28. e Agencyhas also submitted
documentarevidence that the published Report wadact,sent to Congress on that dadee
Dkt. 11-2 (May 26, 2011, cover letters from Inspector General Linick to mesxdj€Congress
“present[ing] the attached Inaugural Semiannual Report”; May 28, 28iail messages from
FHFA-OIG staff to congressional staff, indicating that a hard copy of thetrepd been sent to
their offices). In response, Plaintiffetreats fromhis initial allegation that the report was
“submitted” in April, arguingnstead that it is “wholly irrelevant” when the report was
“transmitted to some members of CongressgéDkt. 12 at 2 (emphasis in original). This
argument is unpersuasive because it again assumes, withouts@gpadt, that Parker could not
have beemccupiedpreparing the report for transmission to Congress.

Plaintiff also argues that the Inspector General Act of 1978 requiresrseralaeports to
be “furnished to the head of the [office] not later than April 30” and “trattsdhby such head to
the appropate committees or subcommittees of the Congress within thirty dayseafégpt of

the report.” Dkt. 12 at 3-(emphases omitted). He does not explain, however, how this

4 Thesemiannual repbdoes not appear to specify a dat@uatblicationor submission to
Congress SeeFHFA-OIG Inaugural Semiannual Report to Congress, October 12, 2010,
through March 31, 2011
http://fhfaoig.gov/Content/Files/ingural%20semiannual%20report.gtHst visited Aug. 28,
2015.
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information contradicts Parker’s account. A copy of the semiamapalt could hee been
furnished to the head of the office on April 29, and Parker and others conldabe prepared
the report for transmission to Congress less thaty days later, on May 26. In any event, to
the extent Plaintiff is arguing that tR&1FA failed © comply with the requirements of the
Inspector General AcseeDkt. 8 at 2, such a failure is not indicative of discrimination. No
reasonable jury coulimfer from this evidencéhatParker gave a false account of his activities
during May 2011 as a pext for discriminating against Plaintiff.

It is also unclear how Plaintiff's challenge to Parker’s explanatioarambs his position.
The Parker declaration asserts that “hundreds of applications’teasi@ed for the first
position, Dkt. 64 at 11 14 and that “many” were received for the second posittbrat 13
123. He also asserts that he interviewed three candidates for theditgtrp@nd none for the
second.SeeDkt. 6-7 at 6, 11.Although n some circumstances, an employer’s decismirto
fill a position with a qualifie¢andidate from a protected class might support a claim of
discrimination,see,e.g, Terry v. Gallegos926 F. Supp. 679, 710 (W.D. Tenn. 19@¢®)lding
that employer’s reasons for canceling vacancies were prefex@aaier v. Penal4 F. Supp. 2d
1,7 (D.D.C. 1997]granting summary judgment to employer where no evidence inditeted
had*“canceled vacancies with the specific intent to discriminate adplasttiff]”), the Court
does not understand Plaintiff argue—nor could he plausibly do sothat the FHFA decided to
put aside hundreds of applications and not to fill either of the two Igedéist Evaluator
positions merely to avoid having to offer a position to Plaintiff.

Consideration of thEHFA'’s contention that it was too busy to fill the Investigative
Evaluator positions, however, leads to different conclusions wigleceso the two positions.

As to the first position, the Agency cannetape the fact that Parkeund time to interiew
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three applicant@andoffer positions to twaf them Plaintiff was not one atheapplicants who

was offered a position, and he has alleged thatdnuhe FHFA's discriminatory treatment, he
would have received one of those offefdie Agency may well bebde to rebut this argument,
but the fact that Parkéater became busy is no answer.

With respect to the second Investigative Evaluator position, the redifferent. Parker
never interviewed any applicants and never offered the position to anymtead, as he
explains without plausible contradiction, he simply became too busy tole@nthe hiring
process. That is, standing alone, a legitimate,discriminatory reason for the Agency’s failure
to interview or hire Plaintif—=no one was interviewed or hired because other tasks were more
pressing. The Court, accordingly, concludes that as teetmndnvestigative Evaluator
position the FHFA has carried its burden of production underMwonnell Douglas
framework. At this point, theburden &ifts back to Plaintiff to preseetvidencehatthe
Agency’s time and reswces rationale is pretextual.

For the reasons explained above, the Court concludes that Plaintiffladgdadentify
any evidence calling into question Parker’s testimonylteavas busy working on the
semiannual report to Congress throlagfle May SeeDkt. 64 at 1014. Plaintiff also alleges
that thevariousFHFA affidavitssubmitted in the administrative proceedarg not credible
because they contauwarious “inconsisnt statements. SeeDkt. 1 6. He assertdor example,
that one affidavit describeshiring official’sfailure toremember a vacancy announcement,
followed by a statement that he was aware of the qualificatbthe applicant hired for the
positionadvertised in that vacancyPlaintiff did not attach copies of @lle purportedly
inconsistent statements to his filings;drdy paraphrasethem or provides lef, out-ofcontext

guotations. As already notdelaintiff's argument thafHFA officials falsely claimed to be
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ignorant of theapplicants’ agefails because¢he cited statements are not inconsistent with the
officials having a “basic impression” of the applicants’ ageseDkt. 65 at 1819, 21
(Emerzian Aff.). To the extent the Coucanidentify theother statements to which Plaintiff
refers the Court does not agree that they are inconsistent, much less suffigepptot an
inference of discriminationCf. Hairston 773 F.3dat272 (an employer’s failure to recall a
conversation ahd an applicant “does not, on its own, create a genuine issue of infaiefia

Finally, Plaintiff argues that tHequal Employment Opportunity (‘EEQO”) counselor told
him, incorrectly, that alhvailableposiions had been filled. Dkt. 14} But Plaiiff does not
explain how the EEO counselor's misstatement could impugn or undehmidgéncy’s
explanation of its hiring decisions. Rather, Plaintiff argues tleamisstatement constituted “a
dishonest attempt to discourage him from filing a formal complaint.” 2katb. That
contention, however, does not speak to the merits of his complaintlyFavan putting this
aside, Plaintiff fails to address how the EEQunselor'purportedmisstatementias caused him
any harmsince he has, in fadiled suit.

Accordingly, the Courtlenies thé&=HFA’s motion for summary judgment with respect to
the first Investigative Evaluator position becaudea failedto provide a legitimate, non-
discriminatory reason forhy it actuallyinterviewed and selectédio individuals instead of
Plaintiff. With respect to the second Investigative Evaluator positiowever, the Court grants
the FHFA’s motion for summary judgment because it has provided a legitimate, non
discriminatory reason for failing to fill that position, and Plaintiff has ¢hitepoint to evidence
sufficient for a rational factfinder to conclude tltfa® Agencys explanation was retextfor

discrimination
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C. Plaintiff's Additional Arguments

The complaintlso allegs that‘FHFA OIG used a scheme” involving direlaire
authority “to avoid hiring older quaidd veterans,Dkt. 1 16, and Raintiff arguesin his briefs
that the agency discriminated againsh as an “oldejualified veterari or a“disabled veterar,
seg e.g, Dkt. 8 at 3(“Defendant’sadmission ofailure to consider Plaintiff's years of service
and experience is a prima facie case of age discrimination by the Deffegdanst qualified
older veterari). To the extenPlaintiff is attempting to mssanother kind of claimin addition
to his failureto-hire claim under the ADEAhe Court concludes thhe failsadequatelyo plea
that claim. See Belton v. Shinseki37 F. Supp. 2d 20, 23 (D.D.C. 2009[A] pro secomplaint,
no less than any other complaint, must present a claim on which thec&owgant relief.”)
(quotation marks omitted)

TheFHFA understands Plaintiff to allegegthera “pattern and practice claim” or “a
disparate impadheory of age discrimation” seeDkt. 6-2 at 2021, andargues that either way,
theallegationdack sufficientfactual support For the reasons discussed aboveRHEA is
entitled to summary judgment on Plaintiff's pattern and practice chaltertgeee of the four
positions at issue. The Court agrees with the Agency, moreover)dhdiffFhas not alleged a
disparate impact claint:In order to establish disparatapact discrimination, Plaintiff must
show that a facially neutral employment policy or practice has a sigriticgparate impact on a
protected class of which he is a membelidnging Wu v. Special Counsé# F. Supp. 3d 48,

54 (D.D.C. 2014f To sate a age discriminatioslaim based on a disparate impact theory,

5> “Plaintiffs alleging age discrimination in violation of the ADEA may sestowery under both
disparate treatment and disparate impact theories of recowligtta v. Bair, 614 F.3d 556,
561 (D.C. Cir. 2010) (citin®mith v. City of Jackspb44 U.S. 228, 2380 (2005)). Although
the Court of Appeals haseviouslyexpressed uncertainty whether a disparate impact ADEA
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“[cJommon sense arfdirness . . . dictate that [the plainfifhust, at a minimum, allege some
statistical disparity, however elementary, in order for the defienisave any sense of thatue
and scope of the allegationld. (quotaton marks omitted).In both disparate impact cases and
pattern or practice casesyliere liability depends on a challenge ystemic employment
practices|,] courts have requirédely tuned statisticalvadence, normally demandy a
comparison of the employsrtelevant workforce with the qualified populasan the relevant
labor market.”Krodel v. Young748 F.2d 701, 709 (D.C. Cir. 1984)

Althoughthe complaint alleges that tRé1FA-OIG systematically discriminates against
older veterandgt doesnot support that statement with ailagtual allegations or evidenc&he
complaintdoes nogive anydetailsaboutthe number of older vetarahired by theoffice, nor
does it identify anyiring disparities It does allege, without any factual supptigt theFHFA-
OIG sought and obtained direlsire authorityfrom OPMin orderto avoidcomplying withthe
Merit Systems Protection Board’s decisiorigabellav. Dept of State 109 M.S.FR.453
(M.S.P.B.2008),seeDkt. 1 16, which held that agencies asbligated towaive nonessential
agerestrictiondfor digible veteransseelsabellg 109 M.S.P.R. at 45861 Standing alone, that
is not sufficient to plead a disparate impact clairhe Agency, morewer, explainsat lengththat
it sought and obtainedirecthire authority because FHFAIG was a ew, shortstaffedoffice
with pressingversight responsibilitiesSee Dkt. 6-2at 3-5; Dkt. 6-1 114 (*OPM’s approval
letter observed thaFHFA-OIG does not have sufficient staff . .there is an immediate need to
hire qualified staff more expeditiously than can be done under normal competitive hiririf) rules

(emphasis in original)Plaintiff fails to respondo the Agency’sexplanatiorand evidence

claim is available againg¢deralemployerssee idat 561 n.4the Agency does not make that
argument and the Court need not redch i
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Thus, b the extenPlaintiff is attempting to bring a claim based awlisparate impact asider
veterans, the complaint fagglequatelyo plead such alaimandPlaintiff has alsdailed to
identify anydispute of fact.

To the extent Riintiff is arguingthatthe FHFA violated its statutory obligations by
“fail[ing] to consider Plaintiff's years of service and experiengefing the hiring processee
Dkt. 8 at 3 helikewisefails to state a claimThe ADEA does not require agenctesgive
special casideration to older applicants’ service axgerience; it onlyprevents discrimination
on the basis of ageTo be suresomestatutes and regulations do require agencies to give certain
advantages teligible veterans.Seelazaro v. [2p't of Veterans Affairss66 F.3d 1316, 1318
(Fed. Cir. 2012]“One of the advantages received by preference eligible veterans is that a
agency must comply with special statutes and regulations when it dedsrwhether a veteran
is qualified for a given position.”) 5 U.S.C. §8108, 3309. But thecomplaintdoes notllegea
claimbased orthosestatutes or regulations, anélaintiff does not appear to have raised or
exhausted anguchclaimsin an appropriatadministrativeproceeding.

For theseeasonsthe Court concludes thBfaintiff's allegations and arguments relating
to hisstatus as a veterao not create any neissueof material fact wih respect to his ADEA

claim, which is the only claim alleged in the complaint

¢ See alsd/eterans Services, Office of Personnel Mgmt., http://www.opm.gtigipdata
oversight/veteranservices/veguide (last visited Aug. 28, 2015

” Seegenerally5 U.S.C. §83330a(a)(1)(A) &3330b(a)tb); 5 C.F.R. §1201.3(a)c); 29 C.F.R.
8 1614.302.
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CONCLUSION

Forthe reasons stated aboitas

ORDERED that Plaintiff's motions for leave to file surreplies (DKt&, 13) are
GRANTED:; it is further

ORDERED that Defendant’snotion for summary judgment (Dkt. 6)&RANTED with
respect to Plaintiff's discriminatioclaims based othe two Special Agent positiorsdthe
second Investigative Evaluator position; it is further

ORDERED that Defendant’snotion forsummary judgment IBENIED with respect to
Plaintiff's discrimination claim based on thest Investigative Evaluator positioandit is
further

ORDERED that to the extent Plaintiff attempts to rely on a disparate impact theory, that

claim isDISMISSED for failure to state a claim

It is SO ORDERED.

/sl Randolph D. Moss
RANDOLPH D. MOSS
Date: August31, 2015 United States District Judge
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	Plaintiff is an honorably-discharged veteran who is over 40 years of age.  See Dkt. 6-1  15, 16.0F   He has previously worked for several government agencies, including the Environmental Protection Agency (“EPA”), where his duties included criminal ...
	In 2011, Plaintiff submitted applications in response to four vacancy announcements for positions with the FHFA Office of Inspector General (“FHFA-OIG”).  They included two “Investigative Evaluator” positions, advertised under vacancy announcements 11...
	Plaintiff was not interviewed or selected for any of the four positions.  See Dkt. 6-1  26, 30, 33, 37.  The two Special Agent positions were filled.  See Dkt. 6-1  35, 39.  Two individuals were offered positions that would have filled the first I...
	With respect to the first of the two Special Agent positions, Special Agent-in-Charge Peter Emerzian and Special Agent-in-Charge Paul Conlon “reviewed the resumes for all applicants whose names appeared on the minimally qualified list.”  Dkt. 6-5 at 1...
	Unlike the first Special Agent position, the second one was not advertised using the office’s temporary direct hire authority.  See Dkt. 6-6 at 13.  Emerzian again served as the recommending official, this time with the assistance of Special Agent Guy...
	The hiring process for the two Investigative Evaluator positions differed from the process used for the Special Agent positions.  Plaintiff applied for both Investigative Evaluator positions, and, as to both positions, his name was placed on the “mini...
	Parker then offered the position to William Shen.  Id. at 7-8.  Although it appears that Shen lacked the substantial investigative experience possessed by Legomsky, he had “substantial high-level experience in housing, residential real estate finance,...
	After that, Parker turned his attention to other matters and did not make any further offers to fill the first Investigative Evaluator position.  Rather, as he explains at length in his declaration, Parker devoted his time to completing the Inspector ...
	With respect to the second Investigative Evaluator position, even less progress was made.  Although the position was advertised and Plaintiff, among others, was included on the minimally qualified applicant list, Dkt. 6-7 at 10, none of Parker’s “agen...
	In the end, Plaintiff was never interviewed for any of the four positions and was not offered any of the jobs.  On September 28, 2011, he filed an administrative complaint alleging that the FHFA had discriminated against him based on age and disabilit...
	Because Plaintiff has asserted an ADEA claim based on indirect evidence of discrimination, the Court applies the framework set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  See Chappell-Johnson v. Parnell, 440 F.3d 484, 487 (D.C. Ci...
	The FHFA argues that it did not interview or hire Plaintiff for a legitimate, non-discriminatory reason—that is, “he simply does not have the qualifications to serve as an Investigative Evaluator or a Special Agent.”  Dkt. 6-2 at 1.  It further conten...
	Plaintiff argues that he is qualified for all four of the FHFA-OIG positions.  Pointing to alleged inconsistencies in the accounts given by Parker and the other hiring officials, as well as to alleged deficiencies in the hiring process, he argues that...
	The Court first addresses the two Special Agent positions, then turns to the two Investigative Evaluator positions, and finally addresses any remaining issues raised by Plaintiff’s contention that the FHFA used its temporary, direct hire authority in ...
	A.  Special Agent Positions
	With respect to the two Special Agent positions, the FHFA’s uncontested declarations and affidavits state that Agency personnel reviewed the qualified or best qualified applications and hired the two candidates that the recommending and selecting offi...
	As the Court of Appeals has observed, where, as here, “an employer says it made a hiring decision based on the relative qualifications of the candidates, ‘[the court] must assume that a reasonable juror who might disagree with the employer’s decision,...
	The FHFA argues, and Plaintiff does not dispute, that it sought to hire applicants with specialized skills, knowledge, and experience.  The FHFA-OIG monitors housing markets, conducts oversight of government-sponsored entities such as Fannie Mae and F...
	The Agency argues that Plaintiff’s qualifications for the Special Agent positions were “vastly inferior” to those of the two candidates who were hired because he “ha[d] no recent criminal investigative experience” and “ha[d] not performed any criminal...
	In contrast, the first individual selected for the Special Agent positions possessed over twenty-five years of experience as an FBI agent, including extensive experience investigating fraud.  See Dkt. 6-2 at 18; Dkt. 6-5 at 17; Dkt. 6-7 at 15-18.  Tha...
	In response, Plaintiff argues that the Agency should have concluded that he was qualified based on other credentials.  He argues that “he served as desk officer for two of the five divisional investigations offices” at EPA and performed numerous inves...
	“‘[I]t is the perception of the decision maker,” however, “which is relevant, not the self-assessment of the plaintiff.’”  Hairston v. Vance-Cooks, 773 F.3d 266, 273 (D.C. Cir. 2014) (quoting Vatel v. Alliance of Auto. Mfrs., 627 F.3d 1245, 1247 (D.C....
	In any event, even if Plaintiff could demonstrate that his qualifications were comparable to those of the applicants selected by the FHFA, it would not suffice to avoid summary judgment.  “In order to justify an inference of discrimination, the qualif...
	A plaintiff may also oppose a motion for summary judgment by demonstrating that “the employer’s explanation misstates the candidates’ qualifications.”  Aka, 156 F.3d at 1295; see also Holcomb, 433 F.3d at 897.  For example, “if the employer says that ...
	Plaintiff also alleges that several agency officials falsely represented that they were unaware of the applicants’ ages or “ha[d] no direct knowledge” of their ages.  See Dkt. 1  6.  Plaintiff argues that this testimony is false because the officials...
	Nor has Plaintiff shown that defects in the hiring process and administrative proceeding, if any, might reasonably support an inference that the Agency’s asserted rationales for hiring the two successful applicants for the Special Agent positions were...
	Finally, the Court notes an issue that is not discussed by either of the parties, but that warrants mention.  The job announcements for the two Special Agent positions included an express “Age Restriction.”  See Dkt. 6-5 at 10 (“The date immediately p...
	Congress has “expressly authorize[d] agencies to set age requirement for appointment to law enforcement positions.”  Stewart v. Smith, 673 F.2d 485, 490 (D.C. Cir. 1982); see 5 U.S.C. §§ 3307(d), (e).  The Court of Appeals has explained that “Congress...
	Neither party contends that the age restrictions in the Special Agent position announcements played any role in the FHFA’s failure to select Plaintiff.  The Agency does not invoke the age restrictions as a legitimate non-discriminatory reason for its ...
	In any event, Plaintiff does not suggest that the age restrictions in the announcements were legally improper.2F   He does not argue, for example, that the FHFA-OIG Special Agent positions are not the type of law enforcement positions subject to age r...
	B.  Investigative Evaluator Positions
	Applying the McDonnell Douglas framework to the two Investigative Evaluator positions raises a distinct set of issues.  As with the Special Agent positions, the Agency argues that Plaintiff “simply does not have the qualifications to serve as an Inves...
	Against this backdrop, resolution of the Agency’s motion for summary judgment turns on who bears the burden of proof at this stage of the proceeding.  Under the McDonnell Douglas framework, it is Plaintiff’s initial burden to demonstrate that he was q...
	The Court of Appeals, however, put this issue to rest in Mitchell v. Baldridge, id., holding that “we read the somewhat delphic Teamsters footnote as contemplating qualifications relative to the entire pool from which applications are welcome, rather ...
	Here, it is undisputed that Plaintiff possesses many years of professional experience related to investigations and accounting.  See Dkt. 6-8 at 1-9.  It is also undisputed that he was placed on the “minimally qualified” list for both of the Investiga...
	At this point, the burden of production shifts to the Agency to come forward with “admissible evidence that, if believed, would establish that the employer’s action was motivated by a legitimate, nondiscriminatory reason.”  Teneyck v. Omni Shoreham Ho...
	1. The Relative Qualifications Rationale
	The FHFA contends that the two selectees for the first Investigative Evaluator position were chosen over Plaintiff because Plaintiff’s qualifications were “vastly inferior.”  See Dkt. 11 at 3 n.3; see also Dkt. 6-2 at 1.  Because the Agency never inte...
	In the ordinary course, an employer need only “explain[ ] clearly the nondiscriminatory reasons for its actions,” Texas Dept. Comm’y Affairs v. Burdine, 450 U.S. 248, 260 (1981), and a court will “respect an employer’s . . . discretion to choose among...
	Thus, for present purposes, the question is not whether Plaintiff was as qualified, or more qualified, than the two candidates who were offered the first Investigation Evaluator position.  There is no evidence in the record that Parker based his decis...
	The Court recognizes that the FHFA might be able to identify a legitimate, non-discriminatory reason for the decisions it made.  But the Agency must rely on its actual rationale, which is not currently developed in the record.  If Plaintiff’s applicat...
	2.  The Lack of Time and Resources Rationale
	As to both the first and second Investigative Evaluator positions, the FHFA also contends that it simply lacked the time and resources to fill the positions and that this explanation, standing alone, constitutes a legitimate, non-discriminatory reason...
	Parker has explained that he did not have time to finish hiring for the positions because “[a]n increasingly significant portion of my work in spring of 2011 was dedicated to supporting the production of the Agency’s inaugural [semiannual report].” Se...
	Plaintiff argues that Parker’s account is controverted by a single piece of evidence—an April 29, 2011, “[m]essage from the [FHFA] Inspector General” that serves as an introduction to the semiannual report.  See Dkt. 8-1 at 15.  Based on the date of t...
	The undisputed record, however, does not support Plaintiff’s contention that all the work on the semiannual report was done by May, much less that the report was “already submitted” by May.3F   According to Parker’s declaration, submitted under the pe...
	Plaintiff also argues that the Inspector General Act of 1978 requires semiannual reports to be “furnished to the head of the [office] not later than April 30” and “transmitted by such head to the appropriate committees or subcommittees of the Congress...
	It is also unclear how Plaintiff’s challenge to Parker’s explanation advances his position.  The Parker declaration asserts that “hundreds of applications” were received for the first position, Dkt. 6-4 at 11  14, and that “many” were received for th...
	Consideration of the FHFA’s contention that it was too busy to fill the Investigative Evaluator positions, however, leads to different conclusions with respect to the two positions.  As to the first position, the Agency cannot escape the fact that Par...
	With respect to the second Investigative Evaluator position, the result is different.  Parker never interviewed any applicants and never offered the position to anyone.  Instead, as he explains without plausible contradiction, he simply became too bus...
	For the reasons explained above, the Court concludes that Plaintiff has failed to identify any evidence calling into question Parker’s testimony that he was busy working on the semiannual report to Congress through late May.  See Dkt. 6-4 at 10-14.  ...
	Finally, Plaintiff argues that the Equal Employment Opportunity (“EEO”) counselor told him, incorrectly, that all available positions had been filled.  Dkt. 1  6.  But Plaintiff does not explain how the EEO counselor’s misstatement could impugn or un...
	Accordingly, the Court denies the FHFA’s motion for summary judgment with respect to the first Investigative Evaluator position because it has failed to provide a legitimate, non-discriminatory reason for why it actually interviewed and selected two i...
	C.  Plaintiff’s Additional Arguments
	The complaint also alleges that “FHFA OIG used a scheme” involving direct-hire authority “to avoid hiring older qualified veterans,” Dkt. 1  6, and Plaintiff argues in his briefs that the agency discriminated against him as an “older qualified vetera...
	The FHFA understands Plaintiff to allege either a “pattern and practice claim” or “a disparate impact theory of age discrimination,” see Dkt. 6-2 at 20-21, and argues that either way, the allegations lack sufficient factual support.  For the reasons d...
	Although the complaint alleges that the FHFA-OIG systematically discriminates against older veterans, it does not support that statement with any factual allegations or evidence.  The complaint does not give any details about the number of older veter...
	To the extent Plaintiff is arguing that the FHFA violated its statutory obligations by “fail[ing] to consider Plaintiff’s years of service and experience” during the hiring process, see Dkt. 8 at 3, he likewise fails to state a claim.  The ADEA does n...
	For these reasons, the Court concludes that Plaintiff’s allegations and arguments relating to his status as a veteran do not create any new issue of material fact with respect to his ADEA claim, which is the only claim alleged in the complaint.

