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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,

Plaintiff,
Civil Action No. 14-269 (CKK)
V.

EXECUTIVE OFFICE FOR UNITED
STATES ATTORNEY &et al,

Defendants.

MEMORANDUM OPINION
(December 18, 2014)

The National Association of Criminal Bense Lawyers (“NACDL”) filed a FOIA
request for the Department &iistice’s (“DOJ”) Federal Crimat Discovery Manual, also known
as the “Blue Book.” The DOJ denied NACDL'sgreest in full, claiming that the entire Blue
Book is exempt under Exemption 5 and ExemptV(E) of the Freedn of Information Act
(“FOIA”). NACDL subsequentlyfiled suit against the Exetiue Office for United States
Attorneys (“EOUSA”) and the DOJ on February 21, 2014, seeking retdabe Blue Book.
Presently before the Court is Defendants’ Motfor Summary Judgmeand Plaintiff’'s Cross-
Motion for Summary Judgment. Upon consideration of the pleaditigs, relevant legal

authorities, and the record as a whole, the Chnds that the Blue Book is attorney work-

! Vaughn Index, ECF No. [12]; Defendantglotion for Summary Jdgment (“Defs.’
Mot.”), ECF No. [13]; Plaintiffs’ Cross-Mion for Summary Judgment and Opposition to
Defendants’ Motion for Summarjudgment (“Pl.’s Cross-Mot.,)ECF No. [16]; Defendants’
Reply to Opposition to Defendants’ Motion forrBmnary Judgment andgposition to Plaintiff's
Cross-Motion for Summary Judgment (“Defs.’ gRe¢), ECF No. [20]; Plaintiff's Reply in
Support of Cross-Motion for Summary JudgmerRI($ Reply”), ECF No. [24]; Plaintiff's
Notice of Supplemental Authority (“Noticef Supp. Authority”), ECF No. [19].
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product protected from disclosure pursuantF@IA Exemption 5. Accordingly, the Court
GRANTS Defendants’ Motion fadbummary Judgment and DENIFP%intiff’'s Cross-Motion for
Summary Judgment.

I. BACKGROUND

On December 20, 2012, NACDL filed a FOIAqresst with the DOJ seeking “the Office
of Legal Education publicatioentitled ‘Federal Criminal Discovery” which “may also be
referred to a3 he Federal Criminal Discovery Blue BobkCompl. I 33; Ex. A (FOIA Request).
On February 28, 2013, the DOJ denied NACDL'dA&@equest in full citing FOIA Exemptions
5 and 7(E) as the basis for its denial. CorfigB5; Ex. B (Denial of FOIA Request). NACDL
appealed the DOJ’s denial of its FOIA reguen April 26, 2013. Compl. § 36; Ex. C (FOIA
Appeal). NACDL'’s appeal wadenied on June 25, 2013. ConI38; Ex. E (Denial of FOIA
Appeal). In denying NACDL'’s appeal, the @i of Information Policy affirmed the DOJ’s
initial denial of Plaintiffs FOIA request on partly modified grounds, citing only to FOIA
Exemption 5’s protection of atteey work-product as the proper basis for the DOJ’s withholding
of the Blue Book.Id.

On February 21, 2014, NACDL filed suit in thourt claiming that the DOJ improperly
withheld the Blue Book under FOIA ExemptioBsand 7(E). Compl. 11 39, 45. Defendants
subsequently filed a Motion for Summary Judgmemguing that the Blue Book is exempt from
disclosure in its entirety under FOIA Exenguis 5 and 7(E). Specifically, Defendants invoke
Exemption 5’'s attorney work-product privilege. Plaintiff then filed a Cross-Motion for
Summary Judgment. Both motions have biediy briefed and are now ripe for review.

1. LEGAL STANDARD
Congress enacted FOIA to “pie the veil of administratesrsecrecy and to open agency
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action to the light of public scrutinyDep’t of the Air Force v. Rosd25 U.S. 352, 361 (1976)
(citation and internal quotation marks omitted). Congress remained sensitive to the need to
achieve balance between these objectives amgdtential that “legimate governmental and
private interests could be harmed by release of certain types of informa@iotical Mass
Energy Project v. Nuclear Regulatory Comm2y5 F.2d 871, 872 (D.C. Cir. 1992) (en banc)
(citation and internal quotation marks omittecBrt. denied 507 U.S. 984 (1993). To that end,
FOIA “requires federal agencies to make Gowsent records available to the public, subject to
nine exemptions for specificategories of materialMilner v. Dep’t of Navy131 S.Ct. 1259,
1261-62 (2011). Ultimately, “disclosure, not sy, is the dominant objective of the Act.”
Rose 425 U.S. at 361. For this reason, the “exemptions are explicitly made exclusive,

and must be narrowly construed!filner, 131 S.Ct. at 1262 (citatioasd internal quotation

marks omitted).

When presented with a motion for summary judgment in a FOIA case, the district court
must conduct a “de novo” review of the record,chhrequires the court to “ascertain whether
the agency has sustained its burden of denmatimgjr that the documents requested . . . are
exempt from disclosure under the FOIMulti Ag. Media LLC v. Dep’t of Agriculturé15 F.3d
1224, 1227 (D.C. Cir. 2008) (citation omitted). The burden is on the agency to justify its
response to the plaintiff's request. 5 U.S.G52(a)(4)(B). “An agencynay sustain its burden
by means of affidavits, but only if they contain re@eble specificity of detail rather than merely
conclusory statements, and if they are not daiido question by contradictory evidence in the
record or by evidence of agency bad faitftilti Ag. Mediag 515 F.3d at 1227 (citation omitted).

“If an agency’s affidavit describes the justificats for withholding the iformation with specific
detail, demonstrates that the information withhelgically falls within the claimed exemption,
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and is not contradicted by contrary evidencehi@ record or by evidence of the agency’s bad
faith, then summary judgment is warranted the basis of the affidavit aloneAm. Civil
Liberties Union v. Dep’'t of Defensé28 F.3d 612, 619 (D.C. Cir. 2011) (citations omitted).
“Uncontradicted, plausible affidés showing reasonable specificiénd a logical relation to the
exemption are likely to prevailAncient Coin Collectors Guild v. Dep’t of Sta@l1 F.3d 504,
509 (D.C. Cir. 2011) (citation omitted). Summary judgment is proper when the pleadings, the
discovery materials on file, and any affidavitsdaclarations “show[] that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56(a). With these principl@s mind, the Court tuto the merits afhe parties’ motions.
[11.DISCUSSION

As an initial matterthe parties dispute theature of the contents of the Blue Book.
NACDL contends that the BluBook contains only statements afiency policy and general,
neutral guidelines regarding prosecutors’ disclosure obligatidd8CDL describes the Blue
Book as a manual “which comprehensively cowteslaw, policy, and ictice of prosecutors’
disclosure obligations.” Pl.’s Cross-Mot. 2t The DOJ, on the other hand, contends that the
manual contains legal advice, strategies, andnaegts for defeating discovery claims. The DOJ
describes the Blue Book as follows:

This book was created exclusively for fealgprosecutors to provide them advice

and guidance regarding sdiovery-related issues that arise in criminal

investigation and prosecutions. In spiecipart, it advises federal prosecutors

about how to comply with their discayeobligations, how to avoid and handle

discovery disputes, and haw protect and representetliGovernment’s interests

in litigation. In so doing, the [Blue Book]escribes law enforcement techniques,

procedures, and guidelines, the disclosure of which could create a risk of

circumvention of the law.

Defs.” Mot. at 1. The partiediffering descriptions of the Be Book’s contents affect the



applicability of Exemption 5 and 7(E) toetBlue Book. Accordingly, on October 22, 2014, the
Court requested that tiédue Book be provided fon camerareview. Based on the Couriis
camerareview, the Court finds, for the reasons givieelow, that the Blue Book constitutes
attorney-work product and is exemptits entirety under FOIA Eemption 5. As the Court finds
the Blue Book is exempt from disclosure pansuto FOIA Exemption 5, the Court need not
reach the DOJ’s alternative basis fathliolding the Blue Book—Exemption 7(E).

Exemption 5 of the FOIA protects “inter-agsy or intra-agency memorandums or letters
which would not be available by law to a padther than an agency in litigation with the
agency.” 5 U.S.C. 8§ 552(b)(5). Exemption dntains two main privileges, the attorney work-
product privilege and the delibéirge process privilegeThe Court shall exclusively focus on the
attorney work-product privilegas this is the onlyrivilege that the DOJ has invoked. The
attorney-work product privilege covers material tlean fairly be said to have been prepared or
obtained because of the prospect of litigatiom”re Sealed Casel46 F.3d 881, 884 (D.C. Cir.
1998) (internal citation and quotatianarks omitted). The privilegs purpose is to protect the
adversarial trial process lysulating attorney preparations from scrutinySee Judicial Watch,
Inc. v. Dep’t of Homeland Se®@26 F.Supp.2d 121, 142 (D.D.C. 2013) (quotlogdan v. Dep't
of Justice 591 F.2d 753, 775 (D.C. Cir. 1978) (“[T]he puspoof the privilege is to encourage
effective legal representatiowithin the framework of the adversary systéay removing
counsel’s fears that his thoughts and informatidhbe invaded by his adversary.” (emphasis in
original)). Accordingly, the ttorney work-product privilege f®uld be interpreted broadly and
held largely inviolate.” Judicial Watch, Incv. Dep’t of Justice432 F.3d 366, 369 (D.C. Cir.
2005).

The District of Columbia Circuit hasecognized two categories of documents as
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“prepared in anticipation of litigation” and thusopected by the attorney work-product privilege.
Shapiro v. Dep’t of Justic®69 F.Supp.2d 18, 27, 30 (D.D.C. 201Bpcuments are protected if
they are “prepared by government lawyers onreection with active investigations of potential
wrongdoing,” and there is “gpecificclaim supported by concretacts which would likely lead
to litigation in mind.” In re Sealed Casel46 F.3d at 885, 887 (intetr@tations and quotation
marks omitted) (emphasis added). Documentsaistb be considered “prepared in anticipation
of litigation” and protected if they are prepared by an attorney “render[ing] legal advice in order
to protect the client fronfuture litigation about garticular transaction.”ld. at 885. In such a
situation, no specific claim is needet. In the context of a government agency, a document
will be protected if its authors acted “as legdVigors protecting their agency clients from the
possibility of future litigation.” Id.; see also Delanewligdail &Young, Charteredr. IRS 826
F.2d 124, 127 (D.C. Cir. 1987) (memoranda proteethath “advise[d] the agency of the types
of legal challenges likely to be mounted agamproposed program, potential defenses available
to the agency, and the likely outcome”). rBersely, documents “like an agency manual,
fleshing out the meaning of the statute [the ageg] authorized to enforce” and offering “mere
neutral objective analyses ofaagy regulations” are not protectbyl the attorney work-product
privilege. Delaney 826 F.2d at 127. The operative test faractional test: “whether, in light of
the nature of the document and the factualasibn in the particular case, the document can
fairly be said to have been prepared oraot#d because of the prospect of litigatiorri re
Sealed Casel46 F.3d at 30-31Delaney 826 F.2d at 127 (identifying “the function of the
documents as the critical issue”).

Importantly, “[i]f a document is fully protecteds work product, thesegregability is not
required.” Judicial Watch 432 F.3d at 371 (“factual materialiiself privileged when it appears
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within documents that are attorney work productge also Tax Analysts v. IRRL7 F.3d 607,
620 (D.C. Cir. 1997) (“[a]ny part d& document] prepared in t@ipation of litigation, not just
the portions concerning opinigniegal theories, and the likes protected by the work product
doctrine and falls under exemption 5.”). This is tewen if portions of an attorney work-product
contain agency working law. The agency working need not be released if the function of the
document in which the working law is camed makes it attorney work-producGee Tax
Analysts v. IRS294 F.3d 71, 73 (D.C. Cir. 2002) (affirmimystrict court’s judgment that the
“IRS need not segregate and release agency working law from [Technical Assistance
memoranda] withheld pursuant to Exeroptb’s attorney work product privilege”).

Plaintiff argues that the Blue Book is natvered by the attorneyork-product privilege
because “it was created to convey DOJ’s gengolties on, and interpretations of, laws it is
already charged with enfang—namely its constitutiondrady obligations.” Pl.’s Cross-Mot.
at 24. Plaintiff contends that the “DOJ has madeshowing that the purpose of the Blue Book
was to shield the agency from future litigatioelated to a particular transaction or specific
government program or policy.ld. In other words, Plaintifbelieves the Blue Book is not
protected by the attorney work-product privéegecause it simply conveys “general agency
policy” divorced frompotential litigation. Id. at 25. Having conducted am camerareview of
the book, the Court respectfully disagrees with Fiffisnanalysis and finds that the Blue Book
was prepared by attorneys “in aiigtion of litigation” as defing by courts in this Circuit.

The Blue Book is a “litigatin manual” available only tBOJ personnel that “advise[s]
federal prosecutors on the legausmes of their discovery obligatis as well as the types of
discovery related claims and igsuthat they would confront inriminal investigations and
prosecutions.” Vaughn Index at 1. As such, theeBBook is most likely tdall into the second
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category of protected documents—i.e. documgmtspared in anticipation of foreseeable
litigation against the agency—and not the categdrgocuments related to active investigations
of potential wrongdoing that geire specific claims.See ACLU Foundation v. Dep’t of Justice
No. 12-7412, 2014 WL 956303, at *6 (S.D.N.Y. Mdrl, 2014) (rejecting argument that
“because the memoranda at issue were ewritfor prosecutors and discuss criminal
investigations, the specificaim requirement applies”). Specifically, the Blue Book
encourages certain practices and discourages others; identifies factors prosecutors
should consider in making particuladecisions; describes the types of
claims/tactics defense counsel raise/eay@nd provides advicand authority to
counter those claims/tactics; evaluates therits of arguments prosecutors can
make; and illustrates with cases pitfafisr prosecutors to avoid, including
arguments available in case postors fall into those pitfalls.
Vaughn Index at 1-2. The Court finds the functairthe Blue Book analogous to other agency
manuals and memoranda which courts in thisu@lifcave found to be “prepared in anticipation
of litigation.” For example, irSchiller v. National Labor Relations Boarthe United States
Court of Appeals for the Distriaf Columbia Circuit found thadocuments containing “tips for
handling unfair labor practice cagbat could affect subsequeB®AJA [(Equal Access to Justice
Act)] litigation,” and “advice orhow to build an EAJA defensa&a how to litigate EAJA cases”
fell within the attorney work-product privilegeecause they were “prepared in anticipation of
foreseeable litigation, even if no specifi@aioh is contemplated.” 964 F.2d 1205, 1208 (D.C.
Cir. 1992).
Similarly, in Soghoian v. Department of JustidBistrict Court Judge Amy Berman
Jackson found DOJ documents “dissing legal strategies in inviggtions involving electronic

surveillance” and an “internal manual . .ontain[ing] legal guidance for attorneys conducting

investigations” that recommended “certain legpproaches and strategiover others” were



protected by the attorney workgaluct privilege because they “praesé¢he legal strategies of the
DOJ attorneys who will be required to litigate loehalf of the government.” 885 F.Supp.2d 62,
72-73 (D.D.C. 2012). See also ACLU2014 WL 956303, at *1, *6 (protecting memoranda
“discuss|[ing] the ways in which GPS trackirmtgvices are employed in federal criminal
investigations” because they “discuss not hoaspcutors should interpret and apply the laws
they are charged with enfong—the criminal code—but how to defend the Government against
accusations of unlawfuksrches or seizures’Automobile Imports of America, Inc. v. FTHo.
81-3205, 1982 WL 1905, *1 (D.D.C. Sept. 28, 1982p{gcting memorandum prepared by an
FTC staff attorney that examined the meritgpossible remedies in aummbile defect cases).
Likewise, here, the Blue Book provides baakgrd information and insictions on discovery
practices and advice, strategy, and defenselktifyation related to tb government’s discovery
obligations to attorneys who will be required to litigate on the government’s behalf. Just like the
documents protected fAchiller, the Blue Book is a * *how tananual[ ] for building defenses
and litigating cases under the [relevant discpvstatutes] and disclofsd explicit agency
strategy.” Shapirq 969 F.Supp.2d at 37.

Plaintiff's attempts to liken the Blue Bodk the documents rejected by the court as
attorney work-product inJordan v. Departrent of Justiceand Judicial Watch, Inc. v.
Department of Homeland Securiyye unavailing. Both casesvolved agency memoranda
providing general standards to guide governmenyéas in the exercise of their prosecutorial
discretion. While Plaintiff correctly notesaheach case held thite memoranda were not
attorney work-product because they were not “meghan anticipation of a particular trial,” but
were “promulgated as general standards talgygihe Government lawyers,” Plaintiff's narrow
focus on this language is misguidetbrdan 591 F.2d at 775%ee also Judicial Watch, In®26
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F.Supp.2d at 142. ThirdanandJudicial Watchcourts ultimately found that the memoranda
were not attorney work-product, not simply because they weren’t prepared for a particular case,
but because “they were notesvprepared in anticipatiaf trials in general’ Jordan 591 F.2d
at 777 (emphasis addedge also Judicial Wat¢l926 F.Supp.2d at 142 (same). Teedanand
Judicial Watchcourts reasoned that the attorney worgeluct “privilege focuses on the integrity
of theadversary trialprocesstself.” Jordan 591 F.2d at 775 (emphasis add&d)jicial Watch
926 F.Supp.2d at 142. Since “the guidelines anducsbns set forth in the [memoranda] d[id]
not relate to the conduct of either on-goorgprospective trials the courts found the attorney
work-product privilege could not bevoked to preclude #ir disclosure.Jordan 591 F.2dat
775-76 (emphasis addedydicial Watch 926 F.Supp.2d at 142. The Blue Book, by contrast,
directly relates to conduct in the adversary fiaicess since it providgslidelines and strategies
for government prosecutors to consider in ldsing discovery and litgting against challenges
to their discovery practices. The Blue Boolergirely focused on a bedrock transaction in the
adversarial trial process—discovery.

Plaintiff also cites téAmerican Immigration Council v. Department of Homeland Security
and Shapiro v. Department of Justiceln the former case, District Court Judge James E.
Boasberg held that PowerPoint presentatiprepared by Department of Homeland Security
attorneys “to teach USCIS employees how tterimct with private #&brneys” in agency
proceedings before adjudicators, were not quiatd by the attorney wloproduct privilege
because their creator&vere not worrying about litigatn ensuing from any ‘particular
transaction[]’ . . . or planning strategy for USCIS’s case” in a specific suit; instead they were
“conveyl[ing] routine agency policies. Am. Immigration Council v. Dep’t of Homeland Security,
905 F.Supp.2d 206, 222 (D.D.C. 2012). Similarly,Shapirqg District Court Judge Beryl
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Howell denied work-product protection to docunsefsummari[zing] cases and key issues in
certain cases” in a “FOIA Brief Bank” because thegre “untethered to any particular claim in
litigation” and did not reveahny “legal strategy or other case-specific legal considerations.”
Shapirq 969 F. Supp. 2d at 34-37. The Blue Bookinike either of these sets of documents
because it deals specifically witliscovery transactions in crnal litigation with the goal of
preventing litigation arising from these transactio®ge ACLU2014WL 956303, at *6 (“It is
immaterial that these claimsften arise in the context afuppression motions by criminal
defendants instead of lawsuftied against the Government.”)Although the Blue Book does
contain general background information and agency policies regarding the government’'s
discovery obligations, the Courtfis that it contains sufficieaidvice and litigaon strategy for

use in actual litigation to qualify as attorney worlkdguct, especially in light of the fact that the
overarching purpose driving the contents andcstire of the book was to prevent discovery
violations and litigation arisinffom discovery transactionsSeeDefs.” Ex. 1 (Gerson Decl.), 11
17-18 (describing the Blue Book as a step taketaddress [discovenyfailures and to ensure
that similar problems did not arise irtdive investigationand prosecutions”).

During the course of the briefing of theepent cross-motions for summary judgment,
Plaintiff filed a Notice of Supplemental Authgrititing to a recent decision by Judge Ancer L.
Haggerty of the District of OregoRertland Division in criminal cadgnited States v. Pederson
Case No. 12-431-HA. Over the governmentbjection, Judge Hmerty ordered the
government to produce the Blue Book to the defense pursuant to a protective order in
anticipation of a hearing conegng defendant’s motion for anfiling of bad faith. Notice of
Supp. Authority, Ex. C at 2. Judge Haggertjected the government’argument that the
attorney work-product privilege protected distloe of the Blue Book to defendant, reasoning
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that “the D.C. Circuit has helonly ‘where an attorney preparasdocument in the course of an
active investigation focusing upon specific events and a specifsibsiolation by a specific
party, it has litigation sufficiently ‘in mind’ fothat document to qualify as attorney work
product.’ ” Id. at 5 (emphasis added). Respectfully, this Court will not follow the District of
Oregon’s reasoning because the @dunds the analysis incompke As discussed above, the
District of Columbia Circuit has recognizedwo scenarios in which a document will be
considered prepared “in anticipat of litigation.” Judge Haggerty’s decision appears to operate
on the understanding that only onetloése scenarios is a viable scenario for a document to be
characterized as prepared “in anticipationlitgation.” Judge Haggerty found—just like the
Court finds here —that the Blue Book was not pregdm the course of aactive investigation”
with a “specific possible violath by a specific party” in mind.Id. Accordingly, Judge
Haggerty concluded that the Blue Book was ipobtected by the aftoey work-product
privilege. Id. However, Judge Haggerty did not evaluate whether the Blue Book was a
privileged attorney work-product because it waspared to “protect [ ] agency clients from the
possibility of future litigation"—the operative category hehe.re Sealed Casd 46 F.3d at 885.
Accordingly, the Court is not persuaded by ithasoning in the Distriaif Oregon decision.

Finally, the Court rejects Plaintiff's argemt that the Blue Book must be disclosed
pursuant to 5 U.S.C. 8 552(a)(2) because it domss the DOJ’s “working law” or “secret law”
with respect to the governmiés discovery obligation$. Pl.’s Cross-Motat 9-10. In arguing

that the Blue Book constitutes agency working, I&laintiff relies on DOJ officials’ testimony

2The “working law” concept reflects “avsion to ‘secret (agency) lawNLRB v. Sears,
Roebuck & Cq.421 U.S. 132, 152-53 (197 laintiff uses “working law” and “secret law”
interchangeablySeePl.’s Cross-Mot. at 15. For the sakecotdrity, the Court wi only refer to
“working law.”

12



before Congress that the Blue Book was intenae@ substitute for Congressional legislation
concerning the government’s disclosataigations in criminal discoveryld. at 15-16. First,
simply because the DOJ decided to police discovery obligations iityemmstead of through
passage of federal legislation does not transteagency’s internal policing manual into agency
working law. Second, even if the Blue Boognstitutes or contains the DOJ’s working faw,
which, pursuant to § 552(a)(2), must proactively be disclosed, FOIA ‘ssiprstates . . . that
the disclosure obligatioldoes not apply’ to those documenlsscribed in the nine enumerated
exempted categories listed in § 552(b),” which includes ExemptfoNBRB v. Sears, Roebuck
& Co., 421 U.S. 132, 137 (197%ee also Renegotiation Bd. v. Grumman Aircraft Eng’g Corp.
421 U.S. 168, 184 n.21 (1975) (even if a documeriexpressly made disclosable” under §
552(a)(2), “a conclusion that the document jisfhin Exemption 5 would be dispositive in the
Government’s favor, since the Adoes not apply’ tesuch documents”). It is true that3ears
the Supreme Court stated thatvbuld be “reluctant” to hold that the Exemption 5 privilege
would apply to documents covered by 8 552(a)(3gars 421 U.S. at 153-154. However, in
Federal Open Market Committee Bederal Reserve System v. Merrihe Supreme Court
clarified that “these observations . were made in the course of a discussion of the privilege for
predecisional communications” afithe kind of mutually excluse relationship between final
opinions and statements of policy, on one hand, predecisional commuaitions, on the other,

does not necessarily exist between final statenamislicy and other Exemption 5 privileges.”

% The Court acknowledges that Defendants argudlkiin briefs that the Blue Book is not
working law.SeeDefs.” Reply at 5-9. The Court need meach this issudyowever, because the
Court has found that Exemption 5 protects the Blaek from disclosure even if it constitutes or
contains agency working law.

* The Supreme Court iBearsdid, however, hold that “with spect . . . to ‘final opinions’
[which must be proactively siclosed pursuant to § 552(a)(2)], Exemption 5 can never apply.”
Sears421 U.S. at 153-54.
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443 U.S. 340, 360 n.23 (1979). The Court went on to “note Searsitself held that a
memorandum subject to the affirmative disclostaguirement of 8 553a)(2) was nevertheless
shielded from disclosure under Exemption 5 beeaiti contained a privileged attorney’s work
product.” Id. Accordingly, as long as the Blue Bookcensidered attorney work-product, which
the Court has already found thaisit FOIA Exemption 5 still protects the book from disclosure.
See id.(“Our conclusion that the Domestic Policy Batives are at least potentially eligible for
protection under Exemption 5 does not confliath the District Court’s finding that the
Directives are “statements of general policy. formulated and adoptday the agency,” which
must be “currently publish[ed]” ithe Federal Register pursuanttd).S.C. § 552(a)(1).”). In
addition, there is no obligation on the DOJ tgregate and release amprking law the Blue
Book contains.See Tax Analysts v. IRE1 F. Supp. 2d 122, 128 (D.D.C. 2005).
IV.CONCLUSION

For the reasons set forth above, the Courtsfititht the Department of Justice’s Blue
Book is attorney work-product protected from thscre pursuant to FOIA Exemption 5. As the
Blue Book is fully protected, Dendants are not required toadwate whether all reasonably
segregable portions of the regpted document have been redehs Accordingly, Defendants’
Motion for Summary Judgment is GRANTEDnhd Plaintiff's Cross-Motion for Summary

Judgment is DENIED. An appropriate Or@ecompanies this Memorandum Opinion.

/sl
COLLEEN KOLLAR-KOTELLY
UNITED STATES DISTRICT JUDGE
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