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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PETER DESILVA,et al,
Plaintiffs,

V. Civil Action No. 14-271 (CKK)

SHAUN DONOVAN, in his capacity as
Secretary, U.S. Department of Housing and
Urban Developmenet al,

Defendants.

MEMORANDUM OPINION
(February 25, 2015)

Plaintiffs, a former owner of propertgt the Skyland Shoppin§enter in Southeast
Washington and three former tenants of the shrappenter, filed suit agast the Department of
Housing and Urban Development (“HUD’and Shaun Donovan, Secretary of HUD,
(collectively, “Defendants”) seeking review umdkee Administrative Procedure Act, 5 U.S.C. 88
551 et seq.of actions taken by Defendants concerning the Skyland Shopping Center
development project in Southed&ashington, D.C. Presently foee the Court is Defendants’
Motion to Dismiss for lack of jurisdiain. Upon consideration of the pleadifighe relevant
legal authorities, and the recordawhole, the Court finds thatdmhtiffs lack standing to pursue
their claims. Accordingly, DefendatMotion to Dismiss is GRANTED.

. BACKGROUND

For the purposes of this motion, the Court accepts as true the well-pleaded allegations in

! Defendants’ Motion to Dismiss (“Defs.” M), ECF No. [11]; Plaintiffs’ Opposition to
Defendants’ Motion to Dismiss Pls.” Opp’'n”), ECF M. [16]; DefendantsReply in Support of
Defendants’ Motion to Dismiss Defs.” Reply”), ECF No. [20].
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Plaintiffs’ Complaint. In 1998, the Council of the District of Columbiaated the National

Capital Revitalization Corporath (“NCRC”), which subsequentlgntered into an agreement
with four private corporabins to redevelop the Skylan8hopping Center (“Skyland”) in

Southeast Washington. Compl. 11 15,28k Hea Oh v. National &pital Revitalization Corp.

7 A.3d 997, 1000 (D.C. 2010). Plaintiff ajles that NCRC spent $28 million of HUD
Community Development Block GraffCDBG”) funds to proceed \h the project. Compl. 1

20.

On July 8, 2005, NCRC filed six condemnation complaints in the District of Columbia
Superior Court against property owners at Skylakad.q 19. One of the properties was owned
by Plaintiff Peter DeSilva.ld. { 5. Plaintiffs Rose and seph Rumber and Plaintiff Marion
Fletcher were tenants who operated besses in the Skyland Shopping Centlet. 1 6-7. In
2011, the taking of Plaintiff DeSis property by eminent domaivas upheld by the District of
Columbia Court of Appeals.See DeSilva et al. v. District of ColumpiE3 A.3d 1191, 1193
(D.C. 2011). Plaintiffs allege that payments that were made to them “for taking their property
and for relocation or closing their businessed, it fully compensate them for their losses.”
Compl § 178.

Plaintiffs filed the present Complaint éebruary 21, 2014, generally alleging that “HUD
has acted to fund the Skyland prajand has failed to monitor tt&kyland project t@nsure that
the statutory and regulatory requirements hbeen met.” PIs.” Opp’'n at 2. Specifically,
Plaintiffs’ Complaint alleges semecauses of action under the APA:

e Count 1: HUD has violated the APA Bgroviding and permitting the funding of the

Skyland project and inadequate and untinmgnitoring of the Skyland project,” Compl.

11 234-36;



e Count 2: HUD has violated the APA by) (jpermitting funding for the Skyland project
even though the project has moét a national objective, diby (b) failing to monitor the
project to ensure a national objective was maetf{ 237-40;

e Count 3: HUD has violated the APA becaiutse*actions and monitoring of the Skyland
project . . . have been unlawfullyithheld and unreasonably delayeu” Y 241-42;

e Count 4: HUD has violated the APA by petting “the use of CDBG funds for the
Skyland project in violation'df the restrictions concernirighe use of CDBG funds to
support any Federal, state ocdb project that seeks to utbee power of eminent domain,
unless the power is sought feertain public purposesid. 1 243-45;

e Count 5: HUD has violated the APA by failirig ensure that thappraisal guidelines
were followed in the taking of property 8kyland, including the property taken from
Plaintiff DeSilva,id. 11 246-49;

e Count 6: HUD has violated the APA biling “to require conpliance with URA
[(Uniform Relocation Assistance and Reabperty Acquisition Policies Act of 1970)]
regulations and requirements, includid§ C.F.R. 8§ 245 and § 24.9, for property
acquisitions and for relocationsd. 1 250-52; and

e Count 7: HUD has violated the APA by itse of risk-based monitoring, “monitoring
[that] may occur too late or too infrequentty prevent or correct problems or lack of
compliance with applicable laws and regulatiods{f 253-56.

Plaintiffs seek mandatory injunctions orehg HUD to (a) “comply with the pertinent
statutes, requirements and regulations concethiegkyland project;” (b)ensure that grantees
adhere to applicable CDBG and federal setutequirements and regtibns in the Skyland

project;” and (c) “provide mitigation and other relief to plaintiffdd. at 64, 1 A-C. Plaintiffs
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further request that the CourtsSue a declaration” that HUD ‘tmat ensure that the District
complies with pertinent statutes, requirements and regulations before the District transfers the
Skyland properties to private wiopers,” and that “HUD mustdaise the District to reimburse
its CDBG program account in the amount usedthe Skyland project with funds from a non-
Federal source.ld. at 65, 11 D-E.

. LEGAL STANDARD

Pursuant to Article Ill of ta Constitution, Defendants move to dismiss this action on the
basis that this Court has no gdiction because Plaintiffs laskanding. “Artide 1l of the
Constitution limits the jurisdiction of federal casirto ‘actual cases or controversies between
proper litigants.” "Mendoza v. Perez54 F.3d 1002, 1010 (D.C. Cir. 2014) (quotidg.
Audubon Soc’y v. Bentsed¥ F.3d 658, 661 (D.C. Cir. 1996)).e@use standing is a “threshold
jurisdictional requirement,” a court may not assuthat Plaintiff hasstanding in order to
proceed to evaluate a case on the meBguer v. Marmaray74 F.3d 1026, 1031 (D.C. Cir.
2014).

Although Defendants do not clearly indicatetlireir Motion that they are moving for
dismissal pursuant to Feder&ule of Civil Procedure 12(b)(1), it is well established
that motions to dismiss for lack of standing quroperly considered aallenging the Court’s
subject matter jurisdiction and should be reviewed under Rule 12(bj&g Haase v.
Sessions835 F.2d 902, 906 (D.C. Cir. 1987) (explainingtttthe defect of standing is a defect
in subject matter jurisdiction”gee also City of Harper Woodamployees’ Retirement Sys. v.
Olver,577 F.Supp.2d 124, 128 (D.D.C. 2008) (“In thiggdiction, a motion to dismiss for lack
of standing is treated as a challenge to the subjatter jurisdiction of theourt, and is properly
analyzed under Rule 12(b)(1).9ff'd 589 F.3d 1292 (D.C. Cir. 2009nder Rule 12(b)(1), the
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plaintiff bears the burden of estalblisg that the court has jurisdictionGrand Lodge of
Fraternal Order of Police v. Ashcroft85 F.Supp.2d 9, 13 (D.D.Q001) (a court has an
“affirmative obligation to ensure that it is actingthin the scope of its jurisdictional authority”).
A court must accept as true &lctual allegations contained the complaint when reviewing
a motion to dismiss pursuant to Rule 12(b)(1d #&e plaintiff should receive the benefit of all
favorable inferences that can be drawn from the alleged f8ets.Leatherman v. Tarrant Cty.
Narcotics Intelligence & Coordination Uni507 U.S. 163, 164 (1993outny v. Martin,530
F.Supp.2d 84 (D.D.C. 2007) (A] court accepts as true all ofettiactual allegations contained in
the complaint . . . and may also consider ‘undisgudacts evidenced in the record.’” ”) (internal
citations omitted). However, “ ‘plaintiff's factual allegations in the complaint . . . will bear
closer scrutiny in resolving a 1#(1) motion’ than in resolving 12(b)(6) motion for failure to
state a claim.Grand Lodgel85 F.Supp.2d at 13-14 (quoting S&harles Alan Wright &
Arthur R. Miller, Federal Rictice and Procedure § 1350).
[11. DISCUSSION

“In order to establish the existence of a caseontroversy withirthe meaning of Article
lll, [a] party must meet certain constitutional nma,” including “the requirement that . . . it
has standing to bring the actioGéttman v. DEA290 F.3d 430, 433 (D.C. Cir. 2002). The
“irreducible constitutional minimum aftanding contains three elementguijan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992). First, the pldfnthust have sufferedn “injury-in-fact,”
that is, “ ‘an invasion of a legally protected interéisat is (i) ‘concrete and particularized’ rather
than abstract or generalized, and (ii) ‘actoalimminent’ rather than remote, speculative,
conjectural or hypothetical.”In re Navy Chaplaincy534 F.3d 756, 759-60 (D.C. Cir.
2008) (quotind-ujan, 504 U.S. at 560). Second, the assem@dy must be “fairly traceable to
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the challenged action of the defendantdjan,504 U.S. at 560 (citation omitted). Third, the
plaintiff must demonstrate redressability: “it mbst‘likely,” as opposed to merely ‘speculative,’
that the injury will be ‘redressed by a favorable decisiorid.”at 561 (citation omitted).

In the present Motion to Dismiss, Defendaditsnot challenge the jury or traceability
elements of standing. Defendants concedeRlantiffs were injured when their property was
taken by eminent domain and when they, allegedid not receive sufficient compensation for
their loss of this property. Defs.” Mot. at 1Defendants also agree to assume that Plaintiffs’
injury “was caused by HUD’s flare to insure that propeprocedures were followed at
Skyland.? Id. Instead, Defendants focus their standirguarent on whether Plaintiffs’ injuries
would be redressed by a favorable decision om#fisi Complaint. Because the Court finds
that Plaintiffs’ injuries are notedressable, there is no need to address the injury or causation
elements of standing.

Defendants contend that Plaffgi injuries are not redresske because Plaintiffs seek
primarily forward-looking injunctive relief whiletheir injuries are all in the past with no
“likelihood of future harm from the same condtitat they allege injucethem in the past.’ld.
at 12 (citingCity of Los Angeles v. Lyan461 U.S. 95 (1984)). To the extent Plaintiffs ask the
Court to order HUD “to provide mitagion and other relief to platiffs” to remedy their past
injuries, Defendants argue that this action will redress Plaintiffs’ injuries because the “only
relief available to provide mitigation to [Plaifi$i] is an award of monedamages” and “review

under the APA is permitted only for actions ke relief other than money damages.ld. at

2 Defendants do not fully concede this poihgwever, and state in their Motion to
Dismiss that “there is a probleof causation in plaintiffs’ clans” because “[i] is speculative
whether a change in HUD’s actions would havesémed plaintiffs’ allege injuries.” Defs.’
Mot. at 11. However, Defendants contend, and tberCagrees, that “thigoint need not detain
[them], because plaintiffs’ claims suffer fromather fatal defect: thegre not redressableld.
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15-16 (quoting 5 U.S.C. § 702).

Defendants are correct that “wkethe plaintiffs seek decktory and injunctive relief,
past injuries alone are insudfient to establish standing.Dearth v. Holdey 641 F.3d 499, 501
(D.C. Cir. 2011). However, Plaintiffs respond tliay have standing because their injuries are
not simply in the past, but ongoing and, thuslressable through injunctive relief. Plaintiffs
attempt to analogize their situation to that at issuedarth v. Holdey where the United States
Court of Appeals for the District of Columbfaircuit found the plaintf suffered an ongoing
injury and thus had standing to challenge a fireatatute and seek injunctive relief because the
government continued to deny theupliff the ability to purchasa firearm. Pl.’s Opp’n at 23-
24. Plaintiffs contend that their injuries are ongoing becaude$fthave lost their property and
business” and “Mr. DeSilva was given an appiamgaich had not been subject to an appraisal
review.” Id. at 24. However, Plaiiffs’ argument amounts to nmore than a claim that
Plaintiffs are still feeling injured from a past action; &htiffs do not allege that HUD’s
continuing failure to monitor or other actions oadtions threaten to injure them again. Indeed,
Plaintiffs’ property has been taken by eminent domain and a jury has awarded them
compensation for the taking, a decision that is final and paf2eanth, by contrast, the plaintiff
indicated that he was continuing to seek to purel@arearm in the face of laws that prohibited
him from purchasing a firearnDearth 641 F.3dat 503. As Defendants e, “[t]he fact that
the plaintiffs continue to be unhappy with thesdions does not convertetin ‘injury’ into an
‘ongoing’ one.” Defs.’ Reply at 3.

The present case is more closely analogowtioof Los Angeles v. Lyon461 U.S. 95
(1983), where the Supreme Court found that anpfawho had been subjected to a chokehold
by the police and sought to enjoin the police from using chokeholds did not have standing
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because there was not a likelihood of future h&mom the same injury-causing conduct. 461
U.S. at 111. Here, Plaintiffdlage that HUD’s actions and inactions caused them to unlawfully
lose their property. Plaintiffs now seek injunctive relief requiring, among other things, HUD “to
comply with the pertinent statutes, requents and regulations concerning the Skyland
project.” Compl. at 64, § A. However, thaseno indication in the Complaint that Plaintiffs
would continue to be injured by HUD failing teonitor the ongoing Skyland project or failing to
require the District to comply with federalgudations. Plaintiffs’ property has been taken and
the compensation decision is final. There is neliifood that Plaintiffsvould again lose their
Skyland property or receive inadequate conspéion for the taking of their property if HUD
was not ordered to monitor the project and require the District's compliance with all relevant
regulations. Accordingly, the Court finds that Rtdfs do not have standg to the extent they

are seeking forward-looking injunctive reliesfgarding HUD’s monitoring and control of the
Skyland project to remedy their past—not ongoing—injury. Any such relief, if granted by the
Court, would not redress Plaintiffs’ injury.

To the extent that Plaintiffs are seekingatvbould be characterized as backward-looking
relief that would mitigate or otherwise relieve theast injury, a favorable decision by this Court
on the counts alleged by Plaintifigould not be able to provideahrelief. First, as Plaintiff
DeSilva’s property has been taken by judicialasrand the other thrd®aintiffs are no longer
operating businesses at Skiytl, the appropriate relied mitigate Plaintiffs’ past injury would be
an award of monetary damages. HoweverfeB#ants are correct thalaintiffs who seek
review under the APA may onlgsk relief “other than money damages.” 5 U.S.C. § 702.

In responding to the argument that therenagsrelief available to Plaintiffs because a
plaintiff may not be awarded money damagesler the APA, Plaintiffs contend that HUD
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CDBG regulations “provide authority and suppfort the HUD Secretary to fashion appropriate
relief for Plaintiffs” and that it is “the prerogativad the agency to decide in the first instance
how best to provide relief” foa claim brought under the APAPI.’s Opp’'n at 25 (quoting
Bennett v. Donovarv03 F.3d 582, 589 (D.C. Cir. 2013)). Plaintiffs propose a number of non-
monetary remedies that the HUD Secretary cquiaide, including “requie] the District to
show that it is in compliance with HUD regtiéas, including the requement that the Skyland
project meets a national objediV “conduct a complete reviewand audit of the Skyland
project,” including “a reviewconcerning whether CDBG fundsad been spent on eminent
domain projects;” “require the District to comphjth appraisal regulatits;” and “order a study

or investigation of HUD’s management of appraisals and appraisal reviews for acquisitions that
use HUD funds.”ld. at 25-26.

Plaintiffs are correct that the regulations relating to the CDBG program permit HUD to
take actions “to mitigate, to the extent possible, the adverse effects or consequences of the
performance deficiency.” 24 CH.8 570.910(a). However, a closeview of these regulations
reveals that the mitigating actions they autwinvolve corrective dons by HUD against the
grantee—here, the District of Columbi&ee§ 570.910(b). Just as HU®"oversight is limited
to ensuring grantees adhere to aglile CDBG and federal requirementsgePl.’s Ex. 6 (HUD
letter), ECF No. [16-1], the cactive actions HUD can take whanperformance deficiency is
identified are limited to requiring certain actiookthe grantee, such as repayment of CDBG
funds or development of a propodal actions to “corret[] or remov[e] . . . the causes of the
deficiency.” 24 C.F.R. 8 570.910(b)None of the regulationsuthorize HUD to provide any
form of direct relief toPlaintiffs. Indeed, Plaintiffs themses seem to recognize the nature of
these relief regulations ad af their proposals for non-motagy relief involve HUD requiring

9



an action of the District of Columbia ceviewing the activitiesf the District.

It is unclear to the Court how any ofethmitigating actions authorized by the HUD
regulations or any of Plaintiffs’ proposed forofsrelief would remedy Platiffs’ past injuries—
loss of property and allegedly insufficient coengation. Plaintiffs’ pposals for reviews and
audits are, again, largely foand-looking. To the extent a rew or audit wald reveal a
deficiency in the past administration of thieynd project, the HUD regulations only authorize
HUD to provide relief in the form of correctivetams against the District of Columbia, such as
requiring the District to repay CDBG funds. Evéthe Skyland project is, as Plaintiffs allege,
heavily or entirely dependent on B0 funds, it is highlyspeculative that requng the District
to repay such funds to HUD walplace Plaintiffs back intthe Skyland Shopping Center or
increase the compensation Plaintiffs receivedtlier taking of their propty. The District of
Columbia alone was responsible for taking thenemt domain action against Plaintiffs. This
action became final four yeaegjo and the Skyland project hsiace advanced. The “relevant
guestion for standing . is not whether relief isertain but only whether it ifikely, as opposed
to merely speculative.”Bennett 703 F.3d at 589. Here, thererie reason to believe that
Plaintiffs’ injuries would be redressed by anytloé mitigating actions HUD is authorized to take
pursuant to 24 C.F.R. 570.910(b).

The HUD regulations at issue in this case glyatontrast with thedUD regulations that
the D.C. Circuit found supported standingBennett v. Donovara case on which Plaintiffs
heavily rely. InBennett,the plaintiffs were survivingspouses whose homes were being
foreclosed upon by banks with whom theircelased spouses had held HUD-insured reverse-
mortgages. The plaintiffsosaght a declaratory judgment thdtUD’s “regulation defining the
conditions under which it would insure a revemsertgage agreement was inconsistent with the
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applicable statute.” 70B.3d at 584. Although the Court Appeals found thathe third-party
bank could still foreclose upon tipaintiffs’ homes even if theourt found in plaintiffs’ favor,
the Court of Appeals held thdhe plaintiffs had standindpecause “HUD hald] additional
statutory means to provide complete reliefattfiwould remove speculation as to independent
third-party actions.” Id. at 588. Specifically, a statutory provision permitted HUD to accept
assignment of the mortgage, pay off the balamcel then decline to foreclose against the
plaintiffs. 1d. No such statutory or regutal provision exists in # present case to directly
connect HUD to Plaintiffs such that HUD couldmedy the loss of property Plaintiffs’ have
experienced due to HUD’s afled monitoring shortcomingAlthough HUD has greater control
over the District of Columbia’s actioriRan it did over the third-party bank Bennett HUD
does not have the authority to take any actionsitds the District of Columbia that would likely
place Plaintiffs back into the Skyline propedy increase their compensation for the taking of
their property. Accordingly, the @a finds that Plaintiffs’ injures would not be redressable by
a favorable decision of this Court.
V. CONCLUSION

For the foregoing reasons, the Court finds tRktintiffs lack standing to pursue their
claims against Defendants. Accordingly, f@elants’ Motion to Dismiss is GRANTED and
Plaintiffs’ Complaint is DISMISSED.

An appropriate Order accompanies this Memorandum Opinion.

/sl
COLLEEN KOLLAR-KOTELLY
WNITED STATESDISTRICT JUDGE
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