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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHAHID SHEIKH,
Plaintiff

V. Civil Action No. 14-316(CKK)

DISTRICT OF COLUMBIA et al,
Defendants

MEMORANDUM OPINION
(January 52015)

This actionarisesfrom injuries that Plaintiff Shahid Sheikh suffered at the hands of
individuals whoare not parties to this actiama public space near several Alcohol Beverage
Control (“ABC”) licenseesn the District of Columbia. Plaintitbrought this actiomagainst
severaldefendans in this Courtthe District of Columbia; Metropolitan Police Department
officers Nicole Spady and Gregory Currfficer Defendanty; and three Alcohol Beverage
Control licensed establishmerftéABC Establishment DefendafjsYFE, Inc. (operating 18
Street Lounge), HAK LLC (operating Midtown Lounge), and Inner Circle 1228, (dperating
Dirty Martini Inn Bar)® Essentially Plaintiff alleges that Officer Spady and Officer Curry failed
to prevent Plaintiff from being injured by third partesd asserts that the District of Columbia
and the ABC Establishment Defendants are liable as well for the injuriesghi¢de Plairitf

asserts causes of action for negligence and for violations of the Fourth, Fifth, aidt

! With respect to th&BC Establishment Defendan®laintiff’s original complaint listed three
unnamed defendants: “ABC Licensed Bar No. 1,” “ABC Licensed Bar No. 2,” and “ABC
Licensed Bar No3.” Each was identified with the address “1200 block of Connecticut Avenue
NW, Washington, D.C.” Plaintiff also lalged that these three establishments had arranged for a
reimbursable detail of the Metropolitan Police Department the evening of thernhoid

guestion. No further identification of the bars was provided. Plaintiff later amddnsle

complaint, with theCourt’s permission, to name the actual entities referenced above. Because the
Amended Complaint did not deviate from the original complaint in any other respectsyuittie C

did not require the refiling of the motions to dismiss that were pending attigaSgeMinute

Order dated June 26, 2014.
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Fourteenth Amendments to the United States Constitution pursuant to 42 U.S.C 2§ 1983.
Specifically, Plaintiff assertsvo section 1983 claims against the Géfi©efendants (Gont |,
which alleges #ailure to protect Plaintiffand Countl, which alleges a conspiracy to cover up
thefailure to protect Plaintiff); a section 1983 claim against the District of ColumbiantTid);
anda negligence claim against each defen@@ount V).

The District of Columbia, the Officer Defendants, and YFE each move to digraiss
complaintpursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim upon
which relief may be grante@resently before th€ourtarethe District of Columbiz [4] Motion
to Dismiss the Officer Defendant$13] Motion to Dismiss and YFEs [28] Motion to Dismiss

the Amened Complaint Upon consideration of the pleadinbthe relevant legal authorities,

2 Plaintiff references 42 U.S.C. § 1988 once in the Amended Complaint. Am. Compl. at 2. But
section 1988 does not provide for an independent cause of adtibtanus v. District of

Columbig 530 F.Supp.2d 46, 76 (D.D.C. 2007) (“[T]hat statute governs the jurisdiction and
procedure of federal courts with respect to civil rights claims and doeseiaté er cause of
action.”).

% Also before the Court is Plaintiff's [8] Motion for Leave to File &eply Memorandum,
which the Court grants because it finds the Baply of assistance in resolving the issues before
the Court.
* The Court’s consideration has focused on the following documents:
e Amended Complaint, ECF No. 20 (“Am. Compl.”);
e Def. District of Columbia’s Mot. to Dismiss, ECF No. 4 (“District of Columbia’s K)ot.

e PIl. Sheikh’s Opposition to the District of Columbia’s Mot. to Dismiss, ECF No. 6 (“Pl.’s
Opp’n to D.C.’s Mot.”);

e Def. District of Columbia’s Reply to Pl.'s Opp’n to Def.’s Mot. to Dismiss, BGF 7
(“District of Columbia’s Reply”);

e PIl. Shahid Sheikh’s Surreply to the District of Columbia’s Reply to Plaintiffp’®to the
District’s 12(b)(6) Mot. to Dismiss, ECF No. 8 at 6 (“Pl.’s Surreply re: D.C .\t

e Def. District of Columbia’s Supplemental M@randum of Points and Authorities in
Support of its Mot. to Dismiss, ECF No. 12 (“District of Columbia’s Supp. Mem.”);

e Mot. to Dismiss of Defs.” Nicole Spady and Gregory Curry, ECF No. 13 (“Offiefs.D
Mot.”);

¢ PI. Shahid Sheikh’s Opp’n to Defs.” Nicole Spady’s and Gregory Curry’s 12(b)(6) dot. t
Dismiss, ECF No. 14 (“Pl.'s Opp’n to Officer Defs.’ Mot.”);
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and the record as a whole, the Court GRANTS each motion to dismiss. The Court conctudes tha
with respect to each defendant, the Amended Complaint fails to state a claim uglomelbf

may be grantedAccordingly, the Court dismisses every claim agatns District of Columbia,

the Officer Defendants, and YFE. In addition, for the same reasons that the Goustds the
negligenceclaim against YFEthe Courtsua spont@lismisses thelaims against thevo bar
defendants, HAK LLC and Inner Circle 1223, LLC, that have not entered an appearance.

Because there are no claimesnaining the Court DISMISSES this action in its entirety.

. BACKGROUND

For the purposes of these motions, the Court accepts as true tipdead#d allegations
in Plaintiff's Amended Complaint. The Court does “not accept as true, however, the plaintiff's
legal conclusions or inferences that are unsupported by the facts alleg#sl.Corp. v. Comm.
on Foreign Inv. in U.$.758 F.3d 296, 315 (D.C. Cir. 2014).

In the early morning hours of February 27, 2011, Plaintiff and his companions exited the
Current Loungen the 1200 block of Connecticut Avenue, N.W., in Washington, D.C.
Am. Compl.,Prelim. Statement of Facts ats&e id.f 1. Upon exiting the Current Lounge,
Plaintiff and a companion were confrontby and threateneldy several peoplesho had exited a
nearby ABClicensedestablishmentd. § 7.Meanwhile, hree ABC licensed establishments

YFE, Inc. (operating 18Street Lounge), HAK LLC (operating Midtown Lounge), and Inner

e Def.’s Nicole Spady’s and Gregory Curry’s Reply to Pl.’s Opp’n to Mot. to BisnECF
No. 31 (“OfficerDefs.”Reply”)

e Def. YFE Inc.’s Mot. to Dismisghe Am. Compl., ECF No. 28 (*YFE’s Mot.”);

e Pl.’s Opp’n to Def. YFE’s Mot. to Dismiss, ECF No. 29 (“Pl.’'s Opp’n to YFE’s Mot.”
and

e Def. YFE, Inc’s Reply in Supp. of its Mot. to Dismiss, ECF No. 30 (“YFE'’s Reply)

In an exercise of its discretion, the Colinds that holding oral argument in this action would
not be of assistance in rendering a decissa®el CvR 7(f).
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Circle 1223, LLC (operating Dirty Martini Inn Bar had arranged with the Metropolitan Police
Depatment for a reimbursable detgiyrsuant to D.C. Code § 25-798at waongoingat the
time of these eventdd. { 3.A reimbursable detail is “an assignment of MPD officers to patrol
the surrounding area of an [ABC] establishment for the purpose of maintaining pédtlc sa
including the remediation of traffic congestion and the safety of public patrons, theing
approach and departure from the establishment.” D.C. Code 8§ 2®&{fi@8rs Spady and Curry
were assigned to the reimbursable desaitying as uniformed fioe officersin Plaintiff’s

vicinity at the time when Plaintiff exiteth¢ Current Lounge. Am. Comy] 1;id., Prelim.
Statement of Facts at Rlaintiff and his companion approached Officers Spady and Curry at
their “duty station” and pointed out people lurking menacingly askked thefficersto protect
Plaintiff and his ompanionfrom these assailanttl. § 8. Officers Spady and Curajlegedly
refused Plaintifs pleas for protectiord. § 10.Plaintiff was then assaulted by these weléd
assailarg and suffered severe permanent and painful injude$§.11.

After the incidentpn February 27, 201 Qfficers Spady and Curry filed a police report
without referencing any failure to intervenethg Officer Defendantdd. § 15 seeDistrict of
Columbia’s Supp. Mem., Ex. 1 at Rlaintiff made a written complaitd the Metropolitan
Police Department;pointing out the substandard conduct of Defendants Spady and Curry and
their violations of his constitutional rightsAm. Compl. § 16. Plaintiff does not indicate when
this complaint was submitted or to whom it was submitted; nor does Plaintiff provide a copy of
the complaintSee id It does not appear that this complaint corresponds to any of the police
reports provided by the District of Columbia or that the complaint is referendealsia teports.
SeegenerallyDistrict of Columbia’s Supp. Mem., Ex. 1. Subseque@Hicers Spady and Curry

executed a supplemental report, which did not reference any failure to inteyvreedificers.



Am. Compl. § 17The District of Céumbia has provided two reports that could match the
description of the supplemental report in the Amended Complaint. The first is a “@epple
Report,” dated March 1, 2011, which states that Plaintiff visited the police statiepdrt
additional factgegarding the incidengeeDistrict of Columbia’s Supp. Mem., Ex. 1 at 10. The
second is a “Supplement Report,” dated March 10, 2011, which recounts the events surrounding
the incidentSee id. Ex. 1 at 13-17. Neither of these supplement repefésences any actions
by police officers before or during the incideBee id. Ex. 1 at 9-10, 13-11ater,on April 3,
2013, Officer Spady testified in a criminal proceeding that she and Offizey Bad not refused
Plaintiff’s request to intervene and fuethtestified that the officers h&thoroughly canvassed
the zone” and “properly ruled out the presence of any person posing a risk of anntrattamek
upon the Plaintiff.’Am. Compl, Prelim. Statement of Facaés$ 7, § 18.Finally, the District of
Columbia did not investigate any alleged wrongdoing by Officers Spady and @urry.

1 23, 25Plaintiff then filed this action in this Coutt

1. LEGAL STANDARD
The District of Columbia, the Officer Defendants, and YFE mowismissfor failure to
state a claimPursuant to Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss
a complaint on the grounds i&il[s] to state a claim upon which relief can be graritedd. R.
Civ. P. 12(b)(6). “[A] complaint [does not] suffice if it tenders ‘naked assedjaégvoid of
‘further factual enhancemerit.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 557 (2007)). Rather, a complaint must contain sufficient factual

allegations that, if accepted as trugtate a claim to relief that is plausible on its fadevombly

® The Court reserves further presentation of the factsteqtocedural history for the discussion
of the individual issues raised by the motions currently before the Court.
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550 U.S. at 570.A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inferencethieatiefendant is liable for the misconduct
alleged: Igbal, 556 U.S. at 678. In deciding a Rule 12(b)(6) motion, a court may contiéer “
facts alleged in the complaint, documents attached as exhibits or incorpgragéerénce in the
complaint] or “documents upon which the plaintdgfcomplaint necessarily relies even if the
document is produced not by the plaintiff in the complaint but by the defendant in a motion t
dismiss’ Wardv. District of ColumbiaDept of Youth Rehab. Serys.68 F.Supp.2d 117, 119

(D.D.C. 2011) (citations omitted).

[11. DISCUSSION
Plaintiff brings section 1983 claims against the Officer Defendants amadsaghe
District of Columbia, as well as negligence claims against all of the defendahidjng the
three ABC Establisment Defendant3.he Officer Defendantghe District of Columbia, and
YFE eachmove to dismiss all claims against them for failure to state a claim pursuant to
12(b)(6). Based on the analysis below, the Court concludethdérainended Complaint fails to
state a clainuponwhich relief may be granted with respect to any ofdé&kendants in this

action including those that have not appeared.

A. Section 1983 Claims Against the Officer Defendants

Plaintiff bringstwo claims against the Officer Defendsupursuant to section 1983. First,
Plaintiff claims that the Officer Defendants failed to protect Plaintiff in violationahgff’s
constitutional rightsSeeAm. Compl. 1 1t1. Second, Plaintiff alleges that the Officer
Defendants conspired to cover their failure to protect him in violation of his constitutional
rights.See id {1 12-19. The Officer Defendants move to dismiss both of these claims pursuant to
Rule 12(b)(6), arguing that the complaint fails to state a aleider section 1983. In doing so,
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the Officer Defendants also incorporatereferencehe relevant arguments of the District of
Columbia in its motion to dismiss, specifically the argument that Plaintiff failed torsetafo
facially plausibleconstitutional claimSeeOfficer Defs’ Mot. at 3. The Court addresses the

Officer Defendantsargumentswith respect to each section 1983 claim against them in turn.

1. Failure to Protect Claim (Count I)

Plaintiff claims that the conduct tfe Officer Defendants violatdds constitutional
rights.SeeAm. Compl. 1 1@1. He claims thahe defendantss a wholgviolated his rights
pursuant to the Fourth, Fifth, Ninth, and Fourteékmendments to the United States
Constitution.Seed. T a. But he does not link the alleged conduct of the Officer Defendants to
theviolation of hisrights pursuant to these four amendmeise id{ 1-11. The Officer
Defendants argue, as does the District of Coluntbé&t,Plaintiffs rights have not been violated
under any of these amendment

With respect to the Fourth, Ninth, and Fourteenth Amendments, Plaintiff does not
respond to the argumerdteither the Officer Defendants or the District of Columbiaerefore,
the Courtconcludes that Plaintiff has conceded that neither the Officer Defenuarttse
District of Columbiahaveviolated Plaintiffs rightswith respect to these threaenendments.
Nonetheless, in the interest of completenassiccinct analysis demonstratest Plaintiff has
failed to state a claim with respect toshamendmentsBecause Plaintiff does not allege that
the Officer Defendants conductedyaearch or seizuref him orof his propertyor issued a
warrantfor Plaintiff's arrestthe Amended Complaint does not adequately allege a violation of
the Fourth Anerdment.SeeFernandez v. Californial34 S. Ct. 1126, 1131-32 (20147 (e
Fourth Amendment prohibits unreasonable searches and seizures and provides taat a war

may not be issued without probable cause ). Bécauséthe Ninth Amendment is not a source



of substantive rights, unless it is coupled with thealesf other fundamental rightsSlaby v.
Fairbridge, 3 F.Supp.2d 22, 30 (D.D.C. 199B)aintiff’s reference to the Ninth Amendment is
superfluous. Given that the Court conclugethis sectiorthat Plaintiff has not adequately
alleged the violation of his rights with respecttty other amendmente has similarly not
adequately alleged violation of his rights pursuant ta\iimth AmendmentPlaintiff’s

Fourteeth Amendmentlaim fails because it has long been settled that the Fourteenth
Amendment does not apply to the District of ColunftBeeBolling v. Sharpe347 U.S. 497,
499 (1954 supplemented sub noBrown v. Bd. of Educ. of Topeka, KaB49 U.S. 294 (1955).

However, Plaintiff does respond to the defendart®iments concerning Plaintiff's Fifth
Amendment claimsThe Officer Defendantarguethat the Amended Complaint does not
adequately allege a violation of the Fifth Amendme@teintiff respondshat “the Complaint
adequately states a plausible Fifth Amendment, substantive due process claitheistie
endangerment exception BeShaneyv. Winnebago County Department of Social Seryites
Pl.'s Opp’'n to D.C.’s Mot. at 8The Court agrees wittie Officer Defendants.

“As a general matter, a Statéilure to protect an individual from private violence, even
in the face of a known danger, ‘does not constitute a violation of the Due Process Clause.’
Buterav. District of Columbia235 F.3d 637, 647 (D.C. Cir. 2001) (quotibgShaney v.
Winnebago County Dep't of Soc. Serd89 U.S. 189, 197 (1989)). Buh“ certain limited
circumstances|,] the Constitution imposes upon the State affirmative dutiaseaind

protection with respect to partilar individuals.’ ”Id. quoting DeShaney489 U.S. at 1980ne

®While it is true that the “Equal Protecti@iauseof the Fourteenth Amendment applies to the
District of Columbia through the Due Process Clause of the Fifth Amendnexdyi v. District

of Columbia 666 F.3d 1337, 1339 (D.C. Cir. 2011), Plaintiff has not alleged any facts suggesting
discrimination against him, nor does he mention equal protection even once. He has, therefore
not alleged an equal protection violation.



such set of circumstances is state endangerf®ee. id at 648. fU]nder the State
endangerment concept, an individual can assert a substantive due process righdtionpbgte
the District of Columbia from thirgharty violence when District of Columbia officials
affirmatively act to increase or create the danger that ultimately resulesimdiliiduals harm’
Butera 235 F.3cat651. Moreover, Plaintiff must also show that the District of Colunibia
conduct was ‘so egregious, so outrageous, that it may fairly be said to shock thgpooatgm
conscience.” Id. (quotingCounty ofSacramentw. Lewis 523 U.S. 833, 847 n.8 (1998).a
plaintiff has shown that District of Colunmdbfficials have acted toancrease or create the
danger,"that plaintiff canshow that the official’'s conduct $hocked the conscieridey meeting
the lower threshold ofdeliberate indifference’ Id. at 652.

In support of his argument that the Officer Defendants’ conduct qualifitisdatate
endangerment exceptidAlaintiff relies on the fact thatvhile on duty pursuant to the
reimbursable detail program®fficers Spady and Curry “ignored Plaintiff’s pleas for protection
and directedhim to move away from their duty statiodin. Compl., Prelim. Statement of Facts
at § seePl.’s Oppn to D.C.’s Mot. at 7 Plaintiff argues that.[b]y affirmatively ordering
Sheikh to move away from the safety of the officers’ duty station and towardsldraig{the
assailantsgnd others who had gathered around the duty station while Sheikh was asking for help

and were lying in wait to carry out their threatened assault, the officeraatifiely created, or

" The other primary exception “arises when $iate ‘takes a person into its custody and holds

him there against his will,” hence depriving him of liber§titerg 235 F.3d at 648. But the

exception is narrowly construed in this Circlgk. “Mere police interaction with or assistance to

an individual, for example, does not necessarily amount to custddiplaintiff does not allege

that this exception applies, and the facts presented in the Amended Complaint would nét suppor
the conclusion that Plaintiff was ever in state custody.

8 In respondindo the Officer Defendants’ Motion to Dismiss, Plaintiff incorporates the
arguments from his Opposition to the District of Columbia’s Motion to DiseeeRl.’s Opp’n
to Officer Defs.” Mot. at 6. He does not include a separate response with resjpetailure to
protect claim pursuant to section 1988gainst the Officer Defendants.
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the very least increasednger to SheikhId. at 7-8. As an initial matter,hte facts necessary to
supportthis argument are not in the Amended Complaint. Specifically, Plaintiff rdiegies that
Officers Spady and Curngirected hint'towards the Aslamisor that the assailants had
“gathered around thduty station’® Plaintiff only alleges that the putative assaildnisre
lurking menacingly nearby,” Am. Compl. | 8, ahat OfficersSpady and Curry “ignored
Plaintiff's pleas for protection and directed him to move away from their duty station,”
Prelim. Statement of Fagat 6 BecausdPlaintiff maynot amend his complaint through his
Opposition, the Court addresses only those facts pleaded in the Amended CoSgdaint.
Middlebrooks v. Godwin Corp722 F.Supp.2d 82, 87 n.4 (D.D.C. 20X0),d, 424 Fed. Appx
10 (D.C. Cir. 2011). Based dhese factsPlaintiff cannot sa#fy the requirements stated in
Butera Given that the woultbe assailants already wefterking menacingly’before Officers
Spady and Curry took any actionfailed to actPlaintiff’s argument that the officetsreated
the danger fails on its fac€he facts alleged alsdo not support an inference that the officers
increased the danges allegedthe officers merelyefusel to protect Plaintiff, exposing him to
the riskof injury that already existelf.

Plaintiff's own allegations confirm this analysis. Plaintiff alleges that the Officer

Defendantsignored and refused Plaintiff’s pleas for protection and otherwise exposetd him

%It is unclear what Plaintiff means by duty station. However, the Court natesftlaintiff is
attempting to suggest that the Officers operated anything like a fixed posippleiars to
contradict the description of the reimbursable detail program that Plaiesémed to the Court.
SeePl.’s Opp’n to D.C.’s Mot. at 33, ABC Reimbursable Detail Post Order (“Mendbeié
proactively patrol on foot their designated areas and take police action as nedtethémber
shall stand immediately outsitlee doors of an establishment or patrol the interior of the
establishment.”).

19 Even if the Court considered the unalleged facis Btaintiff references in hisgposition, the
Court would arrive at the same conclusiotihat Plaintiff has not stated agt endangerment
claim. For the reasons stated below, if the would-be assailants were surrobiedingytstation,
and the officers directed Plaintiff towards them, the Court would not conclude tliatthe
plausibly show that the officers had createihoreased the danger to Plaintiff.
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risk of injury from the imminent harm netlreir duty statiori.Am. Compl. § 10While Plaintiff
cloaks this section 1983 claim in the languagestdté endangermehthe claim, as alleged,
amounts to no more than the claim that, by refusing to act, the Officers “exposdd the risk
of injury — in other wordsthat theyexposed him to a risk thatready existdthrough no action
of the dficers. If these circumstancegere enough to constitute state endangernieatset of
“certain limited circumstancés which “the Constitution imposagpon the State affirmative
duties of care and protéah with respect to particular individudls/ould swallow the general
rule that*a Statés failure to protect an individual from private violence, even in the face of a
known danger, ‘does not constia violation of the Due Process clauseButera 235 F.3d at
647, 648 (citation omitted].he circumstancdsere do not qualify for the state endangerment
exception.

Because it is necessary to satisbth prongs otthe test laid out iButerain order to
state a state endangerment claseg235 F.3d at 651, the conclusion that the officers neither
created nor increased the dangePlaintiffis enough tdind that Plaintiff has failed to state a
plausiblestate endangerment claiin. any eventthe Amended Complair@isodoes not satisfy
the second prong dtiie testthe facts Plaintiff alleges do not plausibly satf&he lower
threshold of deliberate indifferencedd. at 652 (quotation marks omitted). Refusing to protect
Plaintiff and directng him to move away from the “duty station” is not enough to show that
Officers Spady and Curry were deliberately indifferent to his plight.ddgenis is not a case like
Buterg where the State fvag in a position wheredctual deliberatiofwas] practical ” because
of the advance planning necessarily involved in the State’s aatidingt caseld. (qQuoting
Sacranentq 523 U.S. at 851 Here, the Officers made an-time-spot decision in the midst of

their patroling the areautside of several lounges and barsirtglPlaintiff to move away from
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the locationwhere they were standinghis decision does not suggest any advance platmying
theofficers.This is not a circumstance where police conduct shahisetate indifferace to
statecreated dangers

Accordingly, the Court concludes that the Amended Complaint does not state@a secti
1983 claim with respect to the failure of the officers to protect Plaintiff, an@durt dismisses

Count I.

2. Conspiracy Claim (Count II)

Plantiff claims that the Officer Defendants wrongfully conspired to cover up fhidire
to protect Raintiff. SeeAm. Compl. 15. Plaintiff claims that thisonspiracy unfoldead three
stages: (1) Officers Spady and Cutitgd an initial police repontegarding the evening incident
that omitted any reference to the officevsongdoing,id. I 15; (2) the officers filed a
supplemental police report “in which they persisted in concealing and covering4up thei
wrongdoing,id. I 17; and (3Dfficer Spady gae false testimony in a criminal proceeding in
denying that the officers committed the alleged wrongful acts the eveningintithent,id.
1 18! The Officer Defendants argue that, first, Plaintiff has not alleged the etenfemn
conspiracyiolating his constitutional rights and, second, the conspiracy claim isbbyrthe
intracorporate conspiracy doctririehe Court agrees with the Officer Defendants that Plaintiff
has not alleged facts stating the elements of a conspaadythe Court concluddsat it need
not reach the question tifeintracorporate conspiracy doctrig@pplicability.

The Office Defendants argue that Plaintiff Hadled tostate a claim for conspiracy.

“[T]he two essential elements of civil conspiracy are @h)agreement to take part in an

1 plaintiff does not claim that the Officer Defendants conspired to fail to ptitacSeeAm.
Compl. 11 12-19.
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unlawful action or a lawful action in an unlawful manner’; and (2) ‘an overt tortidus ac
furtherance of the agreement that causes injutall v. Clinton 285 F.3d 74, 82-83 (D.C. Cir.
2002) (quotingHalberstam v. Weh, 705 F.2d 472, 479 (D.Qir. 1983)).Plaintiff alleges no
facts that support an inference that Officers Spady and Curry agreedhtetieel coveup.
Plaintiff does not allege anything with respect to the supposed agreement beyooacthsory
statement that the Officer Defendatdenspired” to cover up their wrongdoing. Moreover,
while Plaintiff is correct thaifp]roof of a tacit, as opposed to explicit, understanding is sufficient
to show agreementMalberstam 705 F.2d at 477, the filing of the two police reports thed
testimony ofOfficer Spady, without more, are insufficient to show even a tacit agreement.
Contrastid. at 487 (“The longunning nature of the scheme is also crucial to the inference of
agreement-[the partys] knowledge and aid over five years makes some kind of accord
extremely likely).Without such an agreemeniexplicit or tacit—there can beo conspiracy.

Because the Court concludes ttteAmended Complainfails to state a claim for
conspiracy in the first instance, the Court need not decide whether the intracorposgieacy
doctrine bars this section 1983 claim as wéfl Kelleyv. District of Columbia893 F.Supp.2d
115, 119-20 (D.D.C. 2012) (notinigatthe D.C. Circuit has not has not ruled on the applicability
of this doctrine to the civil rights context, but concluding that the doctrine apptiesespect to
a section 1985 claim on the basis of case law from other Circuits and the decisiostsiaf Di
courts within this Circuit).

Lastly, the Court addresses a more desason why the conspiracy claim fails. A
conspiracy to cover up wrongdoing is necessarily dependent on wrongdoing havingdoccurre
Othemise, there is nothing to cover um State alaim for conspiracy to cover up wrongdoing,

Plaintiff must allege sufficient facts to allow a reasonable inference tHawsoagdoing
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occurred. The Court concludesthe immediately previous sectiohthis opinionthat Plaintiff
has not alleged factufficient to state a claim pursuant to section 1983. Moreover, the Court
determinesbelow,that the Amended Complaint fails to state a clamrmegligence. Therefore,
Plaintiff cannot, as a matter of logic, state a claim that the officers have reaitspiover up
anyunderlying wrongdoing.

Accordingly, the Court concludes that the Amended Complaint does not statea secti

1983 conspiracy claim against the Officer Defendants, and the Court dismissadIC

B. Section 1983 Claim Against the District of Columbia (Count I11)

Plaintiff claims that the Distct of Columbia violated his constitutional rights through the
actions of its officers and agents, principally Officers Spady and/(QRIaintiff claims that the
District of Columbia is liable for the Officer Defenddrftslure to protect Plaintiff whilehey
were servingn the reimbursable detail, Am. Compl. 1 22, andHerOfficer Defendants
conspiracy to cover up their failure to protect Plainiiff,§ 23.% “[I]n considering whether a
plaintiff has stated a claim for municipal liability, the district court must conduct -@teyn
inquiry. First,the court must determine whether the complaint states a claim for a predicate
constitutional violation. Second, if so, then the court must determine whether the cdomplai
states a claim that a custom or policy of the municipality caused the vidl&aker v. District
of Columbia 326 F.3d 1302, 1306 (D.C. Cir. 2003). The District of Columbia argues that

Plaintiff’s complaint fails at both steps, and the Court agrees.

12 plaintiff does not claim a section 1983 violation by virtue of the failure of offioider than
the Officer Defendants to investigate the alleged police misconduct atoquieste SeePl.’s
Opp’n to D.C.’s Mot. at 8-9 (quoting Am. Compl28). Instead, Plaintiff references the failure
to investigate the conduct of the Officer Defendants in order to establish the/™ ool

“custom” of the District of Columbia necessary to state a 1983 claim against thetDis
Columbia.Seed.
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First, with respect tbwhether the complaint states a claim for a predicate constigti
violation,” the Court’'s conclusions regarding the section 1983 claims againsffittes O
Defendants resolve this question in the negative. As discussed above, the Court cdratiudes t
the Amended Complaint fails to state a 1983 claim against thee©Biefendantfor their
allegedfailure to protect Plaintifandthat the Amended Complaint fails to state a claim with
respect t@an allegeatonspiracy between the Officer Defendants to coypethe underlying
wrongdoing. Because the complaint does teiesa claim for &predicate constitutional
violation,” the District of Columbiaannot be liabléor these claims.

Second, the Court concludes that Plaintiff has not adequately alleged a policyor cust
thatis necessary undétonell v. Department dbocial Services436 U.S. 658, 694 (1978), to
state a section 1983 claim against the District of Columbkizen if there were a predicate
constitutional violation. The court must determine whether the plaintiff has alleged an
‘affirmative link, such that a municipal policy was tHmoving force’ behind the constitutional
violation.” ” Baker, 326 F.3d at 1306 (citations omittedjhere are a number of ways in which a
‘policy’ can be set by a municipality to cause it to be liable und©&88: the explit setting of a
policy by the government that violates the Constitution; the action of a policy maka the
government; the adoption through a knowing failure to act by a policy maker of actibrss by
subordinates that are so consistent that theg hagomécustom’; or the failure of the
government to respond to a need (for example, training of employees) in such a mamner as t
show deliberate indifferenceo the risk that not addressing the need will result in constitutional
violations.”Id. at 1306-07(citations omitted).

Plaintiff has alleged no facteflectingsuch a policyThe essence of Plainti#f allegation

is that the Metropolitan Police Departméangaged in a ‘custom, policy or practice of
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condoning the violation of citizensif] constitutional rights by police officef#cluding
condonation of (ajhe failure of police officer&o intervene and protect citizens with[in] the
zone of a reimbursable deta{lp) material[] omissions in police reports and pubécords
which falsdy portrayed the facts of a criminal incideatid (c)the giving of false testimony by
police officers.” Pl.’s Surreply at quoting Am. Compl.)This reference to ‘@ustom, policy
or practice of condoninghe violation of constitutional righis no more than a conclusory
recital ofthe elements of @laim pursuant tdonell, together with the alleged predicate
constitutional violations. Similarly, the allegation that the District of Columbia failed to
investigate the adlged misconduct of Officers Spady and Cusrnpsufficient. The District of
Columbia’s failure to investigate the conduct of the Officer Defendatfits single instance of a
failure to investigate presenteddoes not allow a reasonable inference of a pattern of atsions
consistent that they have become ‘custdnBaker, 326 F.3d at 1306. Moreovehgt failure to
investigate the specific inciderttsat are central to this action only occuredter the incidents
themselves. Therefore, by definition, the failure to investigate cannbtisstitute a policy
that“was the moving forcébehind the constitutional violationid., as it must in order tsatisfy
the requirements for municipal liabiitSee id

Because the Amended Complaint fails to allege sufficient battsregarding predicate
constitutional violation anttacing such a violatioto a policy or custom of the District of
Columbia, the Amended Complaint fails to state a section 1983 claim against the Bistric

Columbia. Accordingly, the Court dismisses Count Il of the Amended Complaint

C. Negligence Claims (Count 1V)
Plaintiff alleges negligenceédy all of the defendant®©fficers Spady and Currthe three

ABC licensedestablishments that arranged for the reimbursable detail that is the subject of this
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action, and the District of Columbia. The Court concludes that the Amended Complaint does not
state a clainuponwhich relief may be granted with respecthe negligence claims agairasty

of the defendants, and the Court dismisses Count V.

1. Negligence Claims Against the Officer Defendants

Plaintiff claims that the Officer Defendants acted negligentign they refused to
intervene to protedtim — after heboth reportedo themthe threats he had receivadd
requested their assistan&pecifically, Plaintiff claims that, in failing to protect hithe Officer
Defendantbreached the duty they owedhion as a result of the statute and tinders
establishing the reimbursable detail prograram. Compl. 11 32-33The Officer Defendants
“incorporate ...by reference all arguments set forth in the Disgrictotion that apply to
Defendants Spady and Curr¥.Officer Defs: Mot. at 3 These argumesiincludethe Officer
Defendants’ argumentbat the negligence claim against them félilsbecause Plaintiff failed to
give notice of his negligence claim to the District as required by D.C. Code 8§ 12-309,

(2) because the public duty doctrine bars liabilityhese circumstanceand(3) because

Plaintiff only alleges intentional conduct as the basis for the negligitsice The Court

13 plaintiff also alleged injury and proximate causation. The Court need not disosss t
elements of a negligence clabacause the Court concludes that the Officer Defendants did not
breach any duty in the first instance.

14 Although the Officer Defendants only referenced certain of the Disfri€olumbia’s
individual arguments explicitly, the Court concludes that thec@fDefendants’ general
statement that they are incorporating by reference “all arguments ... that@pafendants
Spady and Curry” is sufficient to avoid forfeiting those arguments that are, indka@nt. In
particular, because Plaintiff respondedhe District of Columbia’s arguments in thieefing

with respect to thatefendant, Plaintiff was on notice that all of those arguments are before the
Court.SeePl.’s Opp’n to Officer Defs.” Mot. at 6 (“To the extent that Defendants Spadly a
Curry jan in the District of Columbia’s Motion to Dismiss and incorporate by refertéree
arguments in the District’s Motion ... Plaintiff Shahid Sheikh likewise incorpsiageeference
all arguments set forth in his Opposition to the District’'s Motion to Disthiat apply to Officers
Spady and Curry.”)
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concludes that the public duty doctrine bars the negligence claim againstitee Défendants.
The Court also concludes that the statutory notice requirement of section 12-309apylies
the District of Columbia and not to the individual police officers. The Court finds it eagagy
to reach the argument as to the intentional nature of the acts alleged.

As a preliminary mattehecause the Court dismisses the federal question claims in this
action, it must assure itself that it has subject matter jurisdictiortloeeegligence claim
against the Officer Defendarttefore proceeding to the parties’ arguments with respect to the
claim itself SeeWagner v. Fed. Election Comm™l7 F.3d 1007, 1010 (D.C. Cir. 2013xcord
Fogo De Chao (Holdings) Inc. v. U.S. Dept of Homeland,S&&Q F.3d 1127, 1138 (D.C. Cir.
2014).Plaintiff has alleged sufficient facts support the Coustexerciseof diversity
jurisdiction pursuant to 28 U.S.C. § 133®er this state law claim against the Officer
DefendantsSeeAm. Compl. {1 a-¢Plaintiff is a resident of Virginisand Officer Defendants
are residents of the District of Columbi@heOfficer Defendants do not contest the allegations
that support diversity jurisdiction or argue that there is no diversity jurisdictiartiore
negligence claims against theSeegenerallyOfficer Defs.” Mot.; Officer Defs.” Reply.

Now that the Court haasssured itself that it has jurisdiction over this state law cléien, t
Court begins wititheargument that notice is required pursuant to section 12v889%espect to
the negligence claim against the Officer Defendants bethissequirementay be
jurisdictioral. See Egudu. District of ColumbiaNo. 12cv-1841 (ABJ), — F.Supp.3d —, 2014
WL 5472176, at *1 (D.D.C. Oct. 29, 201@ssuming that the notice requirement of secticn 12
309 is jurisdictional)Sperling ex rel. Estate of Oxlaj—-Gonzales v. Wa&ktro. Area Transit
Auth, 542 F.Supp.2d 76, 81 (D.D.C. 2008) (accepting padg€ement that section-BP9 is

jurisdictional);cf. Jaiyeola v. District of Columbjat0 A.3d 356, 362 n.14 (D.C. 2012) (declining
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to decide whether section 12-309ussdictional).However, insofar as the Officer Defendants
make this argument, this arguméaits at theoutsetbecausé§ 12-309 only applies to an ‘action
... against the District of Columbid. Mpoy v. Fenty870 F.Supp.2d 173, 181 (D.D.C. 2012).
This statutory provision does not bar claims asserted against District officiaksrnmnidhividual
capacitiesSee id Accordingly, section 12-309 does not bar Plairgiffegligence claim against
the Officer Defendant¥’

Next the Court addresses the argutiikat the public duty doctrine bars liability against
the Officer Defendant$The public duty doctrinedperates to shield the District and its
employees from liability arising out of their actions in the course of provialitidjc services.””
Allen v.District of Columbia 100 A.3d 63, 67 (D.C. 2014) (quotikiines v. District of
Columbig 580 A.2d 133, 136 (D.C. 1990)).“facts alleged ... do not suffice to establish that
District employees created a special relationship with [Plaintiff] permittingsitipn of
negligence liability, the Court must dismiss the sitoods v. District of Columbj®3 A.3d
551, 558 (D.C. 2013).

First, Plaintiffargues that the public duty doctrine does not appbause the Officer
Defendantsmade [his] condition worse than it would have been had the [officers] failed to show
up at all or done nothing after their arrivaldhnson 580 A.2d at 14Z2The Courtalready

concluded, in discussing Plaintiff’s section 1983 state endangerment claim thiabthes

15 Although Plaintifidoesnot explicitly state that he is suing Officers Spady and Curry in their
individual capacities, the Court infers from the Amended Complaint that he is doingsdltat

he also seeks relief from the District of Columbia. In any event, insofllaatiff is suing the
Officer Defendants in their official capacitjgbe suit would be “treated as [a] suit[] against the
government itself.Herrion v. Children’s Hosp. Nat. Med. Ct786 F.Supp.2d 359, 367 (D.D.C.)
aff'd, 448 F. App’x 71 (D.C. Cir. 2011). Wethat the case, the claims against the officers would
be resolved just as the claims against the District of Columbia are resolved ti@tehe Court
dismisses all claims against the District of Columbia, any claims against the dffitiees

official capacities would be dismissed for the same reasons.
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Amended Complaint doesot allow an inference that the officers created or increased the danger
to Plaintiff. For the same reasorbke Court concludes thBtaintiff has not alleged facts that
suggest that the presence of the Officer Defendants made Paatiiflition worse. Plaintif§

sole argument with regard tioat claim is that the officers directban away from their duty
stationtowards the wouldbe assailast As discussedith respect tdhe state endangerment

claim above, the Amended Complatites notllege that the officers directed Plaintdfvards

the wouldbe assailastor that the wouldbe assailastwere surrounding the duty station; it only
alleges that the Officer Defendants directed awayfrom the duty statiorSee supranote 10

and surrounding text. But even if the Officer DefendantsdiadtedPlaintiff towards the

would-be assailantghat would not be enoudhb satsfy this exception to the public duty
doctrine.Plaintiff alleges that he emerged from an ABC establishment fearing an attack from the
nearbywould-be assailastand then sought assistance from Officers Spady and Curry. Am
Compl. 91 68. There is no indication that, if the officers had not been on the scene, Plaintiff
would have faced lesserisk than he did in these circumstances.

SecondPlaintiff argues that the public duty doctrine does not apply here because
Plaintiff was in a class of people to whahe Officer Defendants owed a special duty. This
argument fails as welllhe statutory provision establishing the reimbursable detail program
defines a reimbursable detail‘@asn assignment of MPD officers to patrol the surrounding area of
an establishment for thmurpose of maintainingublic safetyincluding the remediation of
traffic congestion and the safety of public patrons, during their approach and defrartuthe
edablishment. D.C. Code § 25-798. The main purpose oéimbursable detais “maintaining
public safety,"and te “safety of publipatrons$ is simply a single element “inclyed” in the

multiple components of public safetg. Contrary to Plaintiffs contention that this statute
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establishes a special duty to patrons, the statute merely includes patrondasstioé people
thatthe officers are bound to protect: the general public. Moretheketropolitan Police
Department ABC Establishment Reinmbable Program Agreement, which Plainpiféesented to
the Court explicitly acknowledges that a police officer nfayake[] an arresinrelated to the
ABC establishmerit PI.’s Oppn to D.C.’s Mot., Ex. 1 at 21 (emphasis in origindlhe fact that
officerson a reimbursabléetailmay makeunrelatedarrests confirms thauchofficers owe

duties to the general public, not merely to pat@isBC establishments. Similiyt the ABC
Reimbursable Detail Post Order, also provided by Plaintiff, confirms thecquioipose of the
program: “The purpose of a reimbursable detail is to ensure PUBLIC SAFEThefor
immediate area of where the ABC establishnieidcated and to preserve the peace and quiet of
the neighborhood.ld., Ex. 1, at 23. Insofar as the statute includes the protection of patrons in
the definition of a reimbursable detatat reference only serves to reiterate that patrons are
includedamongthe members of the general publidjom the patrolling officers are charged
with protecting®® The statute does not establish duties specificcategory opatronsthat

exceed the duties to the members of the general pUblic

16 Moreover, even if it were true that the officers on a reimbursable duty hadial sipy to the
patrons of “the establishment,” D.C. Code § 25-798(a)(3), the only possible readingtafutes s

in that vein would be that the officers owed a special duty to the patronsspiettiéic
establishments thaiad arranged for the reimbursable detail. But here Plaintiff was a patron of a
establishment that hawbt arranged for the reimbursable detail in question: he exited from the
Current Lounge before the attaskeeAm. Compl., Prelim. Statement of Facts at 4, and the
Current Lounge is not one of the ABC Establishment Defendants in this casendRbadstatute

to mean that the officers owed a special duty to patroasy?iBC licensed establishment,
regardless of whether that establishment arranged for the detail, is smpfaysible.

7 None of the cases to which Plaintiff cites are to the contrary. Indeet of these cases stand
for propositions that negate Plaintiff's argumese, e.gJohnson580 A.2d at 141 (public

duty doctrine applies notwithstanding District of Columbia charging a usésrfeenbulance
service).
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Because the Court concludésit Plaintiff has not alleged sufficient facts to survive the
barto liability established by the public duty doctrine, the Court need not reach the argument
that, absent that doctrine, the Amended Complaint would fail to stateigemegl claim because
it relieson intentional acts by Officers Spady and Curry. Accordingly, thet@iemisses the

negligence claim against the Officer Defendants.

2. Negligence Claims Against the ABC Establishment Defendants

Plaintiff claims thatbecause the ABC Establishment Defendants controlled the officers
jointly with the District of Columbiathe ABC Establishment Defendants are vicariously liable
for the Officer Defendantsiegligence in failingo prevent his injuriegsm. Compl. {1 28-29.

The sole ABC Establishment Defendant to enter an appearance, YFE, lnes, éu@ Plaintiff

has failed to state a negligence claim against YFE because, first, the ab@ored by the three
year statute of limitations and, second, there is no plausible basis to find thebivtF@lled the
actions of the Officer DefendantBecausghere is no plausible basis to conclude that YFE
controlled the actions of Officers Spady and Curry, the Court does not addresautleeo$tat
limitations argument® After assuring itself that it has jurisdiction over these negligence claims,
the Court addresses YFE’s argumentthay pertain to YFE and then addresses them as they
apply to the two ABC Establishment Defendants that have not appeared in thislacgon,

Circle 1223, LLC, and HAK LLC.

18 With respect to the statute of limitatignE specificallyargues that the Amended

Complaint, whichdentifiesthe ABC Establishment Defendatig name doesnot relate back to

the filing of theoriginal complaint, which onlydentifiesthe ABC Establishment Defendants
genericallySeeFed. R. Civ. P. 15(c). The Court merely notes that “the question of relation back

in the context of previously unknown defendants is a complex one that our Circuit has not
addressed, but which other courts are sharply dividedHarttey v. Wilfert 931 F.Supp.2d 230,

234 (D.D.C. 2013). Because the Court dismisses this claim on other grounds, it need not address
the divided case law here.
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The Court must assure itselfs it did with respect to the negligence claim asgfaihe
Officer Defendants- that it has subject matter jurisdictiomer the negligence clasragainst the
ABC Establishment Defendants before proceeding to the parties’ argu®estéagner,717
F.3d at 1010Plaintiff has alleged sufficient facts support the Coustexerciseof diversity
jurisdiction pursuant to 28 U.S.C § 1332, otleese state law clasagainst the ABC
Establishment DefendantSeeAm. Compl. 1 a, e, @Plaintiff is a resident of Virginigand the
ABC Establishment Defendantsarrganized under the laws of the District of Columbia with
their principal places of business in the District of Columb&E doesnot contest the
allegations that support diversity jurisdiction or argue that there is no diverrsstyiction over
the negligence claim againstSeegenerallyYFE'’s Mot.; YFE’s Reply. Accordingly, the Court
proceeds to determine whether the Amended Complaint states a negtigemagpon which
relief may be granted

In determining whether a mastegrvant relationshipxists, “[tjhe decisive test ... is
whether the employdras the right to control and direct the servant in the performance of his
work and the manner in which the work is to be doBafeway Stores, Inc. v. Kel§48 A.2d
856, 860 (D.C. 1982) (emphasis in original). Plaintiff has alleged no facts sngdkat YFE
controlled Officers Spady and Curry. Indeed, documentation governing the reiblbutsaail
program presented by Plaintifdefinitively answers that question: officers on a reimbursable
detal are not controlled by the ABC establishment that arranged for the &s=tai?l.'s Opp’n to
D.C.’s Mot., Ex. 1 at 19 (“[I]f an ABC establishment requests a reimbursablg tetaofficers
work for MPD on public space, and not for or in an ABC establishment.”). Moreover jfPfaint
attempt to depict the officers on a reimbursable detail as security gseeés,'s Opp’n to

YFE’s Mot. at 10, is flatly contradicted by the rules governing the programell.See id. Ex.
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1 at 21 (“Officers shall not: [1.] Work inside an establishment, unless polioa &tequired
inside the establishment. [2.] Remain stationary at the door of an establishidettiher the
Amended Complaint nor any plausible amendment of that complaint states a negligiemce c
against YFE. Therefore, the Court dismisses the negligence claimst &tins

Next, the Court turns to the two ABC Establishment Defendants that have notl @mtere
appearance, Inner Circle 1223, LLC, and HAK LLC. There is no reason to dishirigiigeen
these defendants and YFE. As the discussion abdi@ateswith respect to YFE, there is no
basis to establish liability of an ABC establishment over the police officersigen a
reimbursable detail that the establishment arranged. “The districtnsaygua spontelismiss a
claim pursuant to Rule 12(b)(6) without notice where it is ‘patently obvious’ that timéifpla
cannot possibly prevail based on the facts alleged in the compRailiris v. Wackenhut Servs.,
Inc.,, 703 F.3d 122, 127 (D.C. Cir. 2012) (citiBgker v. Dir., U.S. Parole Comm’a16 F.2d
725, 727 (D.C. Cir. 1990)). Because Plaintiff responded to YFE’s arguments withtrespe
dismissal, Plaintifivas on notice of the potential bases for dismissal of these defendants.
Thereforejt is not necessary to satisfy the “patently obvious” standard stat&ackenhuin
orderto dismiss the negligence claims agaiingt absent defendants on the basis of the
arguments presented by YFABut in any event, for the reasons stated above, jatehtly
obvious” that Plaintiff cannot prevail against HAK LLC or against Innecl€it223, LLC*
Accordingly, the Coursua spontelismisses the negligence claims against HAK LLC and Inner

Circle 1223, LLC.

19 |In addition, even though the Cosriggesteth a previous order that Inner Circle 1223, LLC,
had been effectivglservedseeMinute Order dated July 22, 2014, it appears that this defendant
may not have been effectively serv8eeletter from National Registered Agents, Inc., dated
July 7, 2014, ECF No. 23, at 1 (stating that entity was unable to receive documents oafbehalf
Inner Circle 1223, LLC, because of a “dead end.”).
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3. Negligence Claim Against the District @blumbia

Plaintiff claims that the District of Columbia is vicariously liable for the Officer
Defendantsnegligence in failing to prevent his injuries because the District of Columbisha
ABC Establishment Defendants jointly controlled the officers. Am. Com@®23¥29.The
District of Columbia argues that it is not liable because, first, Plaintiff failpdaaidethe
required notice of his negligence claim pursuant to D.C. Code § 1%8€8nd, Plaintiff alleges
only intentional conduct in his complaint; and third, the public duty doctrine shields thietDist
of Columbia from liability.The Court concludes that both the failure to give notice pursuant to
section 12-309 and the public duty doctrine bar liability here. Therefore, the Court does not
address the question whether the Amended Complaint only alleges intentional latt&siic
does not state a claim for negligence

Before proceeding to thRistrict of Columbi& arguments for dismissaheé Court must
assure itself that it has subject matter jurisdiction over the negligence clairstdigaiDistrict
of Columbia.SeeWagner,717 F.3d at 1010. Unlike the other defendamthis action there is no
diversity jurisdiction ovethe District of ColumbiaSee Long v. District of Columbi&20 F.2d
409, 414 (D.C. Cir. 1987) (“Irrespective of any labels, the District is not subjdet thversity
jurisdiction of the federal courts.”). Nor does Plaintiff contend that therelé&sdequestion
jurisdiction over this state law negligence cla@h. Am. Compl.at 1(“The jurisdiction of the
Court is invoked pursuant to Title 28, U.S.C. 8§ 1332 and the diversity of citizenship of the parties
herein, and pursuant to Title 42, U.S.C. 88 1983 and 1988, and the Fourth, Fifth, Ninth, and
Fourteenth Amedments to the Constitution of the United States of America.”). \ithemaction
wasfiled, the Courhadjurisdiction over the negligence claim against the District of Columbia
through supplemental jurisdictioBee28 U.S.C. 8 1367 (“[T]he district courts shall have

supplemental jurisdiction over all other claims that are so related to claims in tmevettio
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such original jurisdiction that they form part of the same case or contrausisy Article 11l of
theUnited States Constitutior)."However, the Court has dismissed all of those claims over
which it hasoriginal jurisdiction the section 1983 claims, over which the Courtfadsral
guestion jurisdictionsee28 U.S.C. § 1331, and thosegligence claimsver which the Court
hasdiversity jurisdiction see28 U.S.C. § 1332.

“The district courts may decline to exercise supplemental jurisdiction ovaina c. if
... the district court has dismissed all claims over which it has original jurisdictiotJ!28.
8 1367c). The Courfirst notes that Plaintiff fild this actionin this forum, and the District of
the Columbia does not argue that this claim should be dismissed for jurisdicticoas.E4d.
Araya v. JPMorgan Chase Bank, N.No. 137036, 2014 WL7373492, at *3 (D.C. Cir. Dec. 30,
2014) (“Ordinarily, the plaintiff is entitled to select the forum in which he wishg@sdceed.”).
In addition, because the resolution of the negligence claim is intertwined witthéireclaims in
this actionthat theCourt must resolyeoarticularly the negligence claim against the Officer
Defendants, and because the Court’s conclusions do not require resoisettjed isses of
District of Columbia law, the Court resolves the negligence claim with respectfusthiet of
Columbia, as wellin the interest of judicial efficiencynsofar as the parties’ arguments raise
unsettled issues of District of Columliéay, the Court does not reach those issGésid. at *6
(“[W]e have repeatedly held that a district t@louses its discretion when it maintains
jurisdiction over a removed case presenting unsettled issues of state latwveafiseleral claims
have been dismissed.”)

Having assured itself that it is appropriate to retain supplemental jurisdictorhav

negligence claim against the District of Columbiae Courtaddresses firghe notice claim
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pursuant to section 12-309 becauseatybe jurisdictional, as discussed abd¥%&eeEgudy —
F.Supp.3d —, 2014 WL 5472176, at L. Jaiyeolg 40 A.3d at 362 n.14nlcontrasto the
application of this provision to the Officer Defendants, there is no disparteng the parties or
in the caséaw — that thisprovision applies to a negligence claim against the District of
Columbia itself.SeeMpoy, 870 F.Supp.2d at 181. However, the parties dispute who bears the
burden of proof with respect to this provision. Plaintiff argues that compliankesgtion 12-
309 is an affirmative defense and, therefore, the District of Columbia bears dle@ bfiproof.
SeePl’s Surreply at 3The District of Columbia argues that Plaintiff betrsburden of proving
compliance with section 12-308eeDistrict of Columbig Reply at 7With respect to this
guestionthe District of Columbia is correctUnless it demonstrates compliance with the

requirements of § 12-309, a plaintifsuit against the District is properly dismis&&dSnowder

20 Because the notice requirement in section 12389 notbe jurisdictional see Jaiyeolad0

A.3d at 362 n.14, the Court analyzes Plaintiff's compliance with this provision through the lens
of Rule 12(b)(6) (failure to state a claim) rather than through the lens of Rb)1)Z{ack of
subject matter jurisdiction).

?1 The D.C. Court of Appeals’ statementliaiyeola relied on by Plaintiff, that “[b]ecausel®-
309 and statutes of limitatis provide affirmative defenses, Civil Rule 8(c) requires them to be
‘set forth affirmatively’ in the answer to the complaiand they ‘may be waived if not promptly
pleaded” is not to the contrarylaiyeolg 40 A.3d at 361. In a footnote appended to the end of
the paragraph in which this statement appears, the D.C. Court of Appeals|gqttits that

“we need not decide whetherl8-309’s notice requirement is jurisdictional and therefore
unwaivable.”ld. at 362 n.14. Understood as a whdkiyeolastands for the proposition that the
D.C. Court of Appeals had notand, two years later, it still has nretlecided whether or not
compliance with 12-309 is waivable. Because the D.C. Court of Appeals is the lfited af
District of Columbia law, contrary authority from District Courts in this Circuitnmaterial.Cf.
Maldonado v. District of Columbj®24 F.Supp.2d 323, 332 (D.D.C. 2013) (citliagyeolaand
other cases from this Circuit and concluding that section 12-309 iginsdictional).

The Court acknowledges thadiyeolg properly understood, appears to be in tension with
Snowdeyin which the D.C. Court of Appeals stated that a Plaintiff mdistrfonstrate
compliance with the requirements ofl8-309” to avoid dismissanowdey 949 A.2dat 600
(emphasis added). One way to understand the cases together is as followsd\dsisection
12-309 is not jurisdictional and is thus waivable, a defendattléastrequired to raise this
provision as a defense andatsmostrequired to maka prima facie showing that Plaintiff did
not comply with the provision. Regardless, once a defendant does so, Plaintifhbdarsien
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v. District of Columbia949 A.2d 590, 600 (D.C. 2008) (quotibgstrict of Columbia v. Arnold
& Porter, 756 A.2d 427, 436 (D.C. 2000But even if Plaintiff were corret¢hatthe District of
Columbia bears the burden of proof, the Court concludesh&district of Columbidnas done
So here.

Section 12-309 requires notiteethe District of Columbiaf any negligence claim
against the Btrict of Columbia as follows:

An action may not be maintained against the District of Columbia for

unliquidated damages to person or property unless, within six months after the

injury or damage was sustained, the claimant, his agent, or attorney has given

notice in writing to the Mayor of the District of Columbia of the approximate

time, place, cause, and circumstances of the injury or damage. A repoting wri

by the Metropolitan Police Department, in regular course of duty, is a sufficient
notice uner this section.

D.C. Code § 12-309. “In order for a police report made in the regular course of duty jotkatisf
Section 309 requirement of notice, it must contain information as to the approxmmatelace,
cause and circumstances of the injury or damagewith at least the same degree of specificity
required of a written notice.’ Pitts v. District of Columbia391 A.2d 803, 808 (D.C. 1978)
(quotingJenkins v. District of Columbj&79 A.2d 1178, 1178 (D.C. 1977)he parties agree
that Plaintif sent no direct noticto the District of Columbidut dispute whether the police
reportsweresufficient to satisfy the statutory requirement.

The Amended Complaint describes an initial police report and a supplemental polic
reportthat was made after subsequent inquiry by Plaintiff. Am. Compl. 1Y 15,While

neither Plaintiff nor the District of Columbia initially provided the police repoasnbmission

of demonstrating compliance with the provision. If, to the contrary, section 12-309 is
jurisdictional, the burden of showing compliance with the provision falls squarely amé&ffi
shoulders. In any event, the D.C. Court of Appeals’ statemériawdethat a plaintiff must
demonstrate compliance with section 12-309 to avoid dismissal leaves no room for further
interpretation of that requirement by this CoGrte id
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to the Courtthe District of Columbia ultimately provided aff the various police reports
relating to the underlying incider8eeDistrict of Columbigs Supp. Mem., Ex. 1. Among these
reports are three reports that appear to correspond to the reports refer¢heedlegations in
the Amended Complairft SeeAm. Campl 1 15, 17. Those reporsscribethe eventsn

guestion as follows

e Theinitial “IncidentBased Reportdated February 27, 201describes the altercation
between Plaintiff and the thiparty assailants and does not incladgfacts suggesting
negligent activities of the Officer Defendants, sasPlaintiff’s reporing threats to the
officers or the officerdailure to interveneSeeDistrict of Columbia’s Supp. Mem., Ex. 1
at1, 4.

e The “Supplement Report,” dated March 1, 2011, resulted ftamtiff visiting the police
station to*make a statement of additional facts that were not stated to thamgport
officer at the time the initial report was takerd., Ex. 1 at 10. This document reports
Plaintiff's statement that the thighrty assdants had threatened him prior to the actual
assault butloes nostate that he had conveyed this threat to the Officer Defendants or
that they had failed to protect hi®ee id

e The “Supplement Report,” dated March 10, 2011, recounts the events of February 27,
2011, including the statements of Plaintiff and other complainants to the officess. Thi
report does nattate hat Plaintiff reportecnythreas to the Officer Defendants or that
they failed to interven& Seeid., Ex. 1. at 13-17.

None of these three reports state that Plaiotifiis companions had reporteddgatstheyhad

received to the Officer Defendargdsthat the Officer Defendants had failed to interverth

22 plaintiff references an initial repogeeAm. Compl. 15, and a supplemental repsee id.

9 17. The District of Columbia has provided the initial report and two supplementakréport
appearshat the supplemental reports, together, correspond to the single supplesrentesf
in the Amended Complaint.

23 The report states, “Complainahffa companion of Plaintiff] said that one of the security
guard[s] out front separated them and told them to leave.” District of Columbia’s Sapp, M

Ex. 1 at 17. It is unclear whether this is an inaccurate reference to the patieesaferving on

the reimbursable detail or a reference to other ABC establishment gguuanits in the vicinity.

In any evat, this reference would not have led the District of Columbia to expect a negligence
claim based on the failure of police officers to intervene in the altercationlmhgsin this

report.
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respect to the altercatio8ee id, Ex. 1 at 1, 4, 10, 13-17. Nor tlzese reportstherwise suggest
any negligent behavior by the Officer DefendaBese id

Indeed, with respect to the section 1983 basis for lialdigintiff claimsthat the Officer
Defendants conspired to wrongfully cover up their failure to protect bynofitting and
concealing any reference to their failure to intervene and properly exempaohee dutiesfrom
the initial police report, Am. Compfl 15, and then in a supplemental report “persisted in
concealing andovering-up their wrongdoing and persisted in their violations of Plastiff’
constitutional rights,id. § 17. In other words, Plaintiff himsealflegesthat the police reports say
nothing about the role of the Officer Defendantsansinghis injury.

Beyond the reports that appear to corresportidee that Plaintiffeferenced, there are
no othermolicereports that would have given the District of Columbia notice of the possibility of
this civil acton. The District of Columbia has providedverakubsequent reportéjed between
March 10, 2011, and May 27, 2012, that track the progress of the investiGseoia. Ex. 1 at
18-31. None of the subsequent reports mention the failure of the police officersIeeaitt.
Moreover, the District of Colmbia states, albeit in a footnote, that “[t]he Office of the General
Counsel for the Metropolitan Police Department informed undersigned counsel thagsho ar
report concerning the events alleged in the Complaint could be located.” s tCiclumbia’s
Reply at 7, n.1.

Without specific references to the alleged misconduct of the officergven any
references to the presence and involvement of the officers in the first instaone othese
police reports put the District of Columbia on notice akgligence clainagainst it SeeDoe by
Fein v. Dstrict of Columbia 697 A.2d 23, 27 (D.C. 1997)A"notice is sufficient if it recites

facts from which it could be reasonably anticipated that a claim against thetDnsgyht arise.
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Such notice would suffice, therefore, if it ... described the injuring event with suffidetail to
reveal, in itself, a basis for the Distfipotential liability!) (citations and quotations marks
omitted)).While the reports conved“time” and “place” of injury, asvell as the role of the
third-party assailants in the altercatidhe reports did not convey theduse and circumstances
of the injury or damage which is the basis for the cla#tien, 100 A.3d at 67. 8sessinghe
police reports would not have allowtte District of Columbia to forecast that it woudd the
target of a negligence suit.

Similarly, Plaintiff’s allegation that he made a written complaint regarding thee©
Defendants is not sufficient to show that the District of Columlaia on nate of the possibility
of this action. Plaintiff alleges that he made a written complaint to the Metropolitan Police
Department, “pointing out the substandard conduct of Defendants Spady and Curry and their
violations of his constitutional rightsAm. Conmpl. § 16 Howeverhe does not provide any
further details regarding this complaint; he does not indibatelatene submitted ibr to whom
he submitted it, whether in person, by mail, or otherwikereforethis conclusory allegation
does not showhat Plaintiff provided sufficient notice to the DistraftColumbia of the basis for
this claimasrequired by section 12-309. In sunecause Plaintiffailed to comply with section
12-309, the Amended Complaint does not state a claim for negligesiostafe District of
Columbia.

Next, becausd is not clear that requirements of-329 are jurisdictional rather than a
non4urisdictional affirmative defenssee supranote 21, the Court addressbriefly, the
District of Columbias argument that Plaintif claim fails because it is barred by the public duty
doctrine. Above, the Court applied this doctrineoncluding thathe negligencelaim against

the Officer Defendantsust be dismissed here is no basis for differentiating between the
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District of Columbia and the Officer Defendants in the application of this doc@inallen v.
District of Columbia 100 A.3d at 67 (“The public dpdoctrine ‘operates to shield the District
and its employees from liability arising out of their actions in the courpesiding public
services.”) (citation omitted).Therefore, for precisely the same reastwasthe Court

concludes that the public duty doctrine prevelgsAmended Complaint from stating a claim in
negligence against the Officer Defendattig, public duty doctrine also prevetit® Amended
Complaint from stating a claim in negligence against the District of Columbia.

In sum, bottbecausdlaintiff did not provide adequate notice of the negligence claim to
the District of Columbia pursuant to section 12-309 and because the public duty doctrine bars
negligence liability based on the facts alleged in the Amended Comgpt@ritmended
Compilaint fails to state a clainponwhich relief may be grante@he Court need not address
the District of Columbig argument that the Amended Complaint relies on intentional acts and,
therefore, cannot state a negligence cléiatordingly the Court dismisses the negligence claim

against the District of Columbia.

V. CONCLUSION

For the foregoing reasortbe District of Columbisas [4] Motion to Dismisss
GRANTED, the Officer Defendant$§l13] Motion to Dismiss is GRANTEDand [28]YFE's
Motion to Dismiss is GRANTEDAIl claims against these defendants are DISMISSED because
the Court concludes that the Amended Complaint fails to state awgainwhich relief may be
granted with respect to thedefendantsin addition, the Court condlies that the Amended
Complaint fails to state a claioponwhich relief may be granted with respecHHaAK LLC and
Inner Circle 1223, LLC, the two ABEstablishmenbDefendants that have not entered an

appearanca this actionfor the same reasons thhé CourtgrantsYFE's Motion to Dismiss
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Therefore, the Coudua spontelismisseghe claims again$iAK LLC and Inner Circle 1223,
LLC, as well. Accordingly,His case is DISMISSED in its entire®n appropriate Order

acconpanies this Memorandum Opinion.

Dated: January,2015

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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