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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHARLIE PLUNKETT, etal.,

V. Civil Action No. 14€ev-326 (ESH)

)
)
)
Plaintiffs, )
)
)
) )
JULI AN CASTRO?, in his official capacity as )
SECRETARY OF HOUSING )
OF HOUSING AND URBAN DEVELOPMENT )

)
Defendant )

)

MEMORANDUM OPINION

In 2011 ,threesurviving spouses of deceased individuals who had entered into Home
Equity Converse Mortgag¢sHECMS") sued the Secretary of the Department of Housing and
Urban Development (“HUD”) in his official capacity, alleging that regulaionplemennhg the
federal HECM insurancprogram violatedhe Adnministrative Procedure Act (“APA”), 5 U.S.C.
88 551,et seq This Courtinitially dismissedhe case for lack of standingsee Bennett v.
Donovan(“Bennett1), 797 F. Supp. 2d 69, 77-78 (D.D.C. 2011). The Court of Appeals
reversed.See Bennett Wonovan 703 F.3d 582590(D.C. Cir. 2013).

On remand, tis Court granted summary judgment to plaintiffs on the grounds that HUD
violated 12 U.S.C. 8§ 1715z-20(j) by insuriHgECMs (@lsoknown as reverse mortgages) which

failed toprotect theights ofnon-borrowersurviving spousesBennett v. Donova( Bennett

! The new Secretary of Housing and Urban Development, Julidn Castro, is substitutanédor for
Secretary Shaun Donovan as a matter of law under Fed. R. Civ. P. 25(d).
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11", 2013 WL 5424708, at *7 (D.D.C. Sept. 30, 204 3)ccordingly, this Court remanded the
case to the agency to fashion appropriate relcbf.

In February 2014, tile thisremand was pending, Charlie Plunkett and three other non-
borrowersurviving spouses of nodeceased HECM holders filsditon behalf othemselves
and othesimilarly situatechon-borrower surviving spouses. In their complaint, gikge
identicalviolations of 12 U.S.C. § 171520(j) andthat HUD’s failure to take immediagetion
in accordancevith Bennettl violated the APA. (Compl., Feb. 27, 2014 [ECF No. Bfjer
HUD issued twaleterminations oremand—the first as to the twBennetiplaintiffs and the
second as to thBennetfplaintiffs as well as théour named plaintiffs ifPlunkett—the Court
consolidated the two cases and transferre@émnetiplaintiffs to the Plunkettcase (SeeMinute
Order, June 30, 2014.)

The Court now has before drossmotions for summary judgment. (PIs.” Mot. for Summ.
J.(“Mot.”), July 10, 2014 [ECF No. 36]; Def.’s Mem. in Supportlxéf.’s Mot. to Dismiss or, in
the Alternative,for Summ. J. and in Opp. To PIs.” Mot. for Summ. Q@p"), July 21, 2014
[ECF No. 37].) The Cousdlso has before it a motion for class certificatidnot. for Class
Cert., Feb. 27, 2014 [ECF No. 2]JFor the reasons stated below, plaintiffs’ motionsummary
judgment and defendant’s motion for summary jadgtwill be granted in part and denied in

part The motion for class certification will be denietthout prejudice.

% Though this decision was the second Memorandum Opinion issued by this Court the parties
referred to this decision in their papers Berinett I’ To avoid confusion, this Memorandum
Opinion will refer to the first decision from 2011 that dismissed the case on stgnoings as
Bennett land the second decision from 2013 granting plaintiffstion for summary judgment
asBennett Il



BACKGROUND

FACTUAL AND PROCEDURAL HISTORY

The material facts and statutory framework relevant to thisveasedescribed in detail
in this Court’s prior opinions and the opinion of the Court of Appe&lse Bennet?703 F.3d at
584-86;Bennett 1) 2013 WL 5424708, at *1-Bennett ] 797 F. Supp. 2d at 72-73. Therefore an
abbreviatedand updated version walffice.

This case arises from the Home Equity Conversion Mortgesggancegrogram This
program is run byhe Federal Housing Administration within HUiirsuant to the National
Housing Act(“NHA") , 12 U.S.C. 88 170Xkt seq.HECMs provide amechanism for elderly
homeowners to convert “a portion of accumulated home equity into liquid assets.” 12 U.S.C. 8
1715z20(a).When an elderly homeowner enters into a reverse mortgage, he or she receives
some combination of a lump sum payment, monthly payments, or a line of Gedidl. 8
1715z-20(d)(9). Though interest is chargadremonth, unlike a traditional mortgagen
HECM loan is generally not repaid until a specific “trigger” evaecurs, such as the death of
the borrower or the sale of the homd. § 1715z-20(j); 24 C.F.R. 8§ 206.27(c)(1). This non-
recourse loan is secured by artgage on the borrower’s hee 12 U.S.C. § 171520(d)(3).

As a non-recourse loan, thender may only recovehe borrower’s house (or tlsale value
thereof) Id. 8 1715z-20(d)(7).Therefore, bcause the lender may suffdirencialloss if the
value of the homat the time of the triggering evestless than the outstanding balance on the
HECM loan Congress created an insoca program administered by HUD to incentivize private
lenders tgarticipate in thedECM market The insurance program is funded in part by monthly
mortgage insurangaremiums that arpaid by he lendersthough these costse generally

passed owdliredly to the borrowersSee24 C.F.R. § 206.103, .25.



Because HUD insures these loahfmits the maximum amount th&nders can loan to
borrowers This maximumamount is calculated by multiplying the appraised value of the home
(upto $625,500py a fraction knowras the “principal limit factdr (“PLF”). Seed. § 206.3.

The principal limit factor isn actuarial variablbased on the age of the youngest borrower and
the expected loan interest rate. Under this scheme, an older borrower witl aimags have a
higher PLF. For purposes of these loans, therefore, if there is more than one bonewer,
younger borrower’s PLF is used under 24 C.F.R. § 20&28i®r toBennett I] married couples
often took out HECMs only ithe name of the oldespouse in order to receive a bigger loan
amount up front.In fact, ech of the six named plaintifisasyounger than their now deceased
spouses who took out the HECMs solely in their own names. Had these plaintiffs been on the
HECMsoriginally, they would have received less money from their lenders.

The maximum loan amount that HUD will insure is the lower of the appraised value of
the home at the time th¢ECM is taken out and $625,500. To prevent the lender from incurring
uninsured losseafter the naximum loan amount ieachedthe lender is permitted to assign the
HECM to HUDwhen the HECMeache®©8% of the maximum loan amouriee24 C.F.R. 8§
206.107(a).If the lender makes this electioddUD takes orfull responsibilityfor servicing tle
loanuntil a trigger event occuend, when such awvent occursHHUD mayforeclos the home if
necessary.

Plaintiffs in these actionare widowed spouses of nhow deceased holders of reverse
mortgages insured by HUD. Plaintiffs are not listed on the deeds of their homeg thaya
obligors on the reverse mortgage&e Bennett 797 F. Supp. 2d. at 72-73; (Compl. at 11, 13-
14). The reverse mortgages at issue contain language from the HECM form conéfdett at

the timethe loans were entered inbetween the lenders and the borrowers wharimit the



lender to demand immediate payment on the loan if the “[bJorrower dies and the [y]ropert
the principal residence of a least one surviving borrowBehnett | 797 F. Supp. 2d. at 7Bhis
language is consistent with 24 C.F.R. § 206c2(@), a regulation promulgated by HUD, which
states that “[tjhe mortgage shall state that the mortgage balance will be dusyable j full if
a mortgagor dies and the property is not the principle residence of at least oviagurvi
mortgagor . . .."

In Bennett I] plaintiffs arguedthatthis regulation violatd federal law because it ditbt
protectthe non-borrower spouse from foreclosure at the death of the borrower spouse.
support oftheir position, plaintiffs relied solelgn 12 U.S.C. § 1715z-20(f)subsection (j)”)
Subsection (j) states,

[tihe Secretary may not insure a home equity conversion mortgage under ibis sect

unless such mortgage provides thatltbeneowner'obligation to satisfy the loan

obligation is deferred until thHeomeowner'sleath, the sale of the home, or the
occurrence of other events specified in regulations of the Secretary. For puifpibses
subsection, the terfinomeowner” includes the spouse of the homeowfenphasis
added).
This Court agreed holding that the only plausible construction of subsection (j) wathéhat “
loan obligation [should be] deferred until the homeowsand the spousea deatH. Bennett I
2013 WL 5424708, at *7As requiredin an APA challengethe Court remanded the case to the
agency in order to fashion appropriate relief consistent with its opinion and ent&nding the
case In providing this remedy, the Court relied expressly on the guidance set fahi Gpurt
of Appeals:

We do not hold, of course, that HUDrexjuiredto take [a] precise series of steps, nor do

we suggest that the district court should issue an injunction to that effect. Appella

brought a complaint under the Administrative Procedure Act to set aside an unlawful

agency action, and in such circumstances, it is the prerogative of the agencgeardeci
the first instace how best to provide relief.



Perhaps HUD would provide the precise relief we have outlined, perhaps it would find
andher alternative, or perhaps it would decide no such relief was appropriate. We
recognize that, even if the district court issues a declaratory judgmeritaatspstill
have noguarantyof relief. Though of course, if Bennett and Joseph prevailed on the
merits in the district coutiut were dissatisfied with HUB remedy, they would always
have the option to seek review on the ground that Kidtions were arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with the law.
Bennett 703 F.3d at 58@mphasis in original) (internal quotatiorarks and citations omitted)
While this remand was pending and before HUD issued a formal determination on
remand, HUD issued Mortgagee Letter 2014-0Vhe"Letterprovides that, for loa[initiated
after August 4, 2014jvhere there is a sole borrower who was married at the time of loan
origination (and the spouse was not on the loan), the HECM documents will contain a provision
deferring the due and payable status of the loan until the death of the non-borrowing Bipisuse
letter thus implements, prospectively, the interpretation of Subsection (jeddmpthis Court in
Bennet{ll].” (Status Report, May 12, 2014 [ECF No. 24], at@n May 2, 2014, FHA
published a Federal Registastice soliciting public comments on tivortgagee Letter Seed.
Il. PLUNKETT AND BENNETT II ON REMAND
Several months after this Court issighnett I] four nonborrowersurviving spouses
who were not parties in tligennettitigation, filed anew lawsuit i behalf of themselves and a
purportedclass of similarly situateshdividuals. (Compl., Feb. 27, 2014 [ECF No. 1llp)their
Complaint, theymadetheidenticalchallenge made by tigennetfplaintiffs thatsection
206.27(c)(1yviolated subseain (j) andfurtherallegedthat HUD's failure to acas a result of
Bennett llviolated their rignts under APA. 1fl.) Simultaneously, they filed a motion for class

certification. The Court reserved judgment on thetion for class certificatigrwhile HUD

considered thBenneticase on remand.



On June 4, 2014, HUD issued its firgtekminationon emand.(Determination on
Remand (“First DOR”), June 4, 2014 [ECF No. 26-2].) In timsnty-page single spaced
decision, the Assistant Secretary for Housing Carol J. Galante concludedttiativie Bennett
nor Mrs. Joseph, the twemaining plaintifé inBemett, was eligible for any reliefThe

Commissioner explained,

| base this dasion on my thorough review and careful consideration of the facts and
circumstances surrounding the insurance of these two reverse mortgadés agd-the
operation of the HECM program, both as applicable to each reverse mortgage intluded i
this case ahin general. | have carefully considered the recommendations of my staff
and the documents, facts, circumstances, potential forms of relief, and other fimlorma

relevant to this case. | have carefully weighed the facts in light of the ousn@ptions
presented to me. Based on my review, | have determined tregifghegpriateand in fact
only, actionlegally available to the Department with respect to these two reverse
mortgages and these Plaintiffs is for the Department to honor the two contracts of
insurance as initially endorsed and provide no further relief to the plaintiffs.

(First DOR at 1. This determination on remand did not consider the appropriate remedy, if any,

for other non-borrower surviving spousessides the twBennetplaintiffs.> The Court
accordinglyremanded th@lunkettplaintiffs to the agency fammediatereview. (SeeOrder,

June 10, 2014 [ECF No. 29].)

® TheFirst DOR did, however, recognize the existence of the perRlimkettlitigation. It said,

While under the current District Courtalgion, the relief being afforded by the
Department will affect only the parties involved in the Joseph and Bennett reverse
mortgages, the existence of a recefitd potential class action law suit in the same
court and before the same judge that decide@dmmeticase would make it
irresponsible for the Department to render a determination without first congitlee
implication in light of this putative class actiohe Department must be prepared to
extend, if necessary, the relief determinegrapriate in this matter to an entire class of
non-borrowing spouses, but at a minimum to the four named plaintiffs in the pending
putative class action.

(First DOR at 17 (emphasis added).)



A. The Mortgagee Optional Election (“MOE”)

On June 24, 2014 ommissioner Galante issuedecond determination on remand.
(Determination on Remar({tiSecond DOR”) June 24, 2014 [ECF No. 32-1].) In this
determination on remand, the Commissiogguressly limiéd her conclusions to the four named
plaintiffs in Plunkett as well as the two named plaintiffsBennett The Commissioner once
again concluded that HUD was not required to glewany relief aga result oBennett lito any
non-borrower surviving spouse, including the four named plaintif®dunkett However,
Commissioner Galantdsointroduced an alternative, voluntary remedy known ad/tbgagee
Optional Election*MOE”). The Commissioneexpressly statethat the MOE applietionly
with respect to the[] four Plaintiffs as well as the two Plaintiffs inBaeneticase. (Second
DOR at 6.) In order to be afible for the MOE, the Commissioner explained tina Criteria
must be met

(1) the plaintiff must have been married to the borrower at the time of origination of the
loan and until the borrower’s death;

(2) the plaintiff must have title tthe property or a legal right to remain on the property at
the date of the election;

(3) the loan cannot be in default for any reason other than the death of the borrower at the
date of the election;

(4) there can be no allegations or claims that would invaitte loan or any such claims
must be resolved in favor of the mortgagee; and

(5) the non-borrowing spouse must have had a Principal Limit Factor (“PLF”") greate
than or equal to the PLF of the HECM borrowing spouse at the date of origioation
the nonborroving spouses current PLF is greater than the current unpaid principal
balance.

(Second DOR at 6.) That said, none of the six named plaiatithe time of the remand was
eligible for the MOE. The Commissiongiso emphasized thetonal nature of thiprogram

stating that HUD'cannot and will not require any Mortgagee to elect this option; however,



where these conditions are met the Department will permit the Mortgageetttelssign such
a HECM to FHA but she also noted the#UD was working on pviding the MOE to all
similarly situated no#borrowersurviving spouses, but “at present . . . the decision applies only
to the name®ennetiandPlunkettplaintiffs.”* (Id. at 7)

B. The Trigger Inapplicability Decision (*“TID”)

Following these decisions{UD filed anextensive administrative recordThe parties
also filed crossnotions for summary judgment. Notably, in HUD’s motion for summary
judgment, it identified a remedy not previously considered in its determinationsiander in
theadministréive record. HUD argued, in the context of challenging plainstisnding to
bring suit,that“the effect of the Court’s decision [Bennett ] and statements invalidating the
application of 24 C.F.R. § 206.127(c)(1) to plaintiffs is that 24 C.F.R. § 206.125 is not triggered
as a result of their spouses’ deaths.” (Opp. at Zhi¥ trigger inapplicability decisiors unlike
the MOE inthatit was not a voluntary remedy created by HUD, but rather, in HUD’s wibrds,
was the “automatic resuldf the Court’s ruling irBennett II” (Def.’s Reply in Further Support of
His Mot. to Dismiss or In the Alternative, for Summ. G¢V't Reply”), Aug. 4, 2014 [ECF No.
44], at 8.) Despite the “automatic” nature of théD, HUD purported in its briefs to appthe
TID only to the named plaintiffs iBennetiandPlunkettand noto all similarly situatednon-

borrowersurviving spouses. HUD did not issue the TID as part of the determinations on remand

* On June 25, 2014, HUD informed all HECM lenders in FHA INFO #11-34, that while it works
to set up this program, lenders may request, and will be granted, an indefinitecextenake

legal action to foreclose upon those non-borrower surviving spouses who, in the lender’s view,
would be eligible for the MOE prograiHUD applied it to them.$eeFHA INFO #1134, June

25, 2014 [ECF No. 32-3].)

® The lengthy administrative record was filed in multiple parts. However, HuBbered all
pages consecutively as if it were a single document. Therefore, all citatthesaministrative
record will use the form AR [page number].
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which were final agency actior(See, e.gFirst DORat 1 (“[T[his decision . . . shall serve as
final agency action in this matter.”)Instead, HUD simply informed the lenders holding the
HECMsof each ofthe six named plaintiffey email that they did not need to foreclose until
another triggering eveémccurred (SeeDeclaration of Sally M. Bene, Ex. A (“Beriemail”)
(the lender “may elect to hold the HECM loan” because 24 C.F.R. 206.27(c)(1) “does not trigger
the time frames pursuant to 24 C.F.R. 206.125").)
ANALYSIS

LEGAL STANDARD

A. Motion for Summary Judgment

Under Fedal Rule of Civil Procedure 56, summary judgment is appropriate when the
pleadings and the evidence demonstrate that “there is no genuine issue as t@aalyfathtand
that themovantis entitled to judgment as a matof lav.” However, h a casesuch as this one
involving review of agency action under thdrAinistrativeProcedureAct, the standard set forth
in Rule 56 does not apph&ee Sierra Club v. Mainelld59 F. Supp. 2d 76, 89 (D.D.C. 2006).
Instead, ammaryjudgment serves as the mechanism for deciding, as a matter of law, whether
the agency action is supported by the administrative record and is otherwiséeconith the
APA standard of reviewSee Bloch v. Powelt27 F. Supp. 2d 25, 31 (D.D.C. 200&%,d, 348
F.3d 1060 (D.CCir. 2003). “Under the APA, it is the role of the agency to resolve factual issues
to arrive at a decision that is supported by the administrative record, whaeeasction of the
district court is to determine whether ortias a matter of law the evidence in the administrative
record permitted the agency to make the decision it diieira Cluh 459 F. Supp. 2d at 90

(quotingOccidental Eng’g Co. v. I.LN.S/53 F.2d 766, 769-70 (9th Cir. 1985)).
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B. The Arbitrary and Capricious Standard

The APA provides that the reviewing court shall set aside an agency actiafthand
to be “arbitrary, capricious, an abuse of discretion, or otherwise not in accovdéntaev,” or
“in excess of statutory jurisdictn, authority, olimitations.” 5 U.S.C. § 706. An agency action
is “arbitrary and capricious” if “the agency has relied on factors which i@esadnas not intended
it to consider, entirely failed to consider an important aspect of the problemdddfere
explanation for its decision that runs counter to the evidence before the ageasg or i
implausible that it could not be ascribed to a difference in view or the product afyagen
expertise."Motor Vehicle Mfrs. Asg'v. State Farm Mut. Auto. Ins. C463 U.S. 29, 43 (1983).
At its core, “to survive arbitrary and capricious review, an agency action must p@thet of
reasoned decisionmakingzox v. Clinton 684 F.3d 67, 74-75 (D.Qir. 2012). The arbitrary
and capricious standard of review is Higtieferential; the reviewing court will “defer to the
wisdom of the agency, provided its decision is reasoned and ratiDilthdn v. Nat'l Transp.
Safety Bd.588 F.3d 1085, 1089 (D.Cir. 2009) (quotation marks and citatiomsitted);see
also Fox 684 F.3d at 74-75 (review is “fundamentally deferential,” determining only whether
process was “logical and rationg(titing Tripoli Rocketry Assi, Inc. v. Bureau of Alcohol,
Tobacco, Firearms, and Explosives7 F.3d 75, 77 (D.CCir. 2006)).
. STANDING

To establish constitutional standing, plaintiffs must demonstrate (1) that they have
suffered an injuryn-fact, (2) that the injury is fdy traceable to the defendant’s challenged
conduct, and (3) that the injury is likely to be redressed by a favorable de@serNB ex rel.
Peacock v. Districof Columbia682 F.3d 77, 81 (D.CCir. 2012) (citingLujan v. Defenders of

Wildlife, 504 U.S. 555, 560-61 (1992)Rlaintiffs bear the burden of establishing each element
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of standing.Lujan, 504 U.S. at 561. While this Couniadheld that thdennettplaintiffs did not
have standing to challenge subsection (j) on the grounds that they had not identified an injury
that could be redressed by HUBennett ) 797 F. Supp. 2d at 77-7&y appeathe Court of
Appealsdisagreed. It reasondloat“[t] he relevant question for standing is not whether relief
is certain, but only whether it isikely, asopposed to merely speculativeujan,504 U.S. at 561.
There would indeed be a problem of nigspeculative relief were the lenders the only party
with discretion not to foreclose, but 8 1715z—-20(i) gives HUD the tools to remove this
uncertainty. HUD is the government actdegéd to have caused appellantgury, and HUD is
the actor that canrpvide relief—hat arrangement is sufficient to establish that relief is likely.
Bennett 703 F.3dat 589-90(emphass in original).

HUD now argueshatplaintiffs do not have standing because, under the ThB,effect
of the Court’s decision [iBenrett Il] and statements invalidating the application of 24 C.F.R. §
206.127(c)(1) to plaintiffs is that 24 C.F.R. § 206.125 is not triggered as a result of their'spouses
deaths. (Opp. at 24.) In other words{UD argues that becauBennett lirendered the
triggering provision of 206.127(c)(1) inapplicable to Bennetfplaintiffs as nonborrower
surviving spouses, plaintiffs’ injuries have been redressed andnéeforeno longer have
standing to challengany ofHUD’s actionson remand.See id. Plaintiffs respondby arguing
that their pleadings challenge not only the legality of 24 C.F.R. § 206.125 as applied tdglaintif
but also that HUD's actions on remand were arbitrary, capricious, and contranydader
subsection (j). Meyalso respod by arguing that HUD's “capitulation [in the form of théD] .
. . while a welcome development, is a far cry from providing all of the relief tawiaintiffs
are entitled” andhat they‘have standing to proceed on behalf of the” class of similéthated

plaintiffs. (Pls.” Reply Mem. in Further Support of Pls.” Mot. for Summ. J. and PIs.” Mem. in
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Opp. to Def.’s Mot. to Dismiss and Mot. for Summ. J. (“PIs.” Reply”), July 29, 2014 [ECF No.
41], at 4-5.)

The Court holds that plaintiffs have standfogtwo reasons First, while theTID
ostensibly provideplaintiffs—at least, the named plainti#swith somerelief, it does not
providethemwith all of the reliefallegedlywithin HUD’s power. Plaintiffs request immediate,
mandatory assignment under subsection (i). Such assignment would remove anintincerta
regardingplaintiffs’ ability to remain in their homes until their death. holding that thé8ennett
plaintiffs had standing, the Court of Appeals concluded, albelicia, that subsetion (i) “gives
the tools to remove this uncertaintyBennett 703 F.3cat 590. HUD, however, chose not to
apply subsection (i) in that way because it determined that it could not (or should not) do so.
Whether or not plaintiffs succeed on the merits, HUD remains the only “actoathptavide
[this] relief” and as the Court of Appeals held “if Bennett and Joseph prevailed orethe in
the district court but were dissatisfied with HUD’s remedy, they would awaye the option to
seek review othe ground that HUD’s actions were arbitrary, capricious, an abuse of idiscret
or otherwise not in accordance with the faennett 703 F.3d at 589 (internal quotation marks
and citations omitted).

Additionally, even a voluntary assignment progranchsasthe MOE would provide
greater relieto plaintiffsthan the TID because it would perrf@hders tammediatdy assign
HECMs toHUD, albeitso long as certain criteria are métnderany assignmergrogram, those
non-borrower surviving spouses ware eligible would gaicertainty thate lender with the
contractuaright to foreclosevould not do so because HUD would already have taken complete
assignment of thelECM from the lender.SeeBennett 703 F.3d at 590Therefore, rerely

providing someedresgoes not negate plaintiffs’ standing.
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Secondijnsofar as HUDargues that itsecisionafter the commencement of this litigation
not to apply the trigger provision of section 206.27(c)(1) to non-borrower surviving spouses
prevents those naoerrowersurviving spouses from bringing the present challenge, its challenge
is better characterized asie based on mootness, not standing. “Mootness has been described as
the doctrine of standing set in a time frame: The requisite personal interest thexkisiust the
commencement of the litigation (standing) must continue thruigts existence (mootness).
Arizonans for Official English v. Arizonab20 U.S. 43, 68 n.22 (1997) (internal quotation marks
and citations omitted)Yet, even properly characterized as a mootness challenge, HUD’s
positionis unconvincing. Unlike the determinations on remand whantstitutefinal agency
action,” plaintiffs were first informed of ta TID in HUD’s summary judgment moticfiled on
July 21, 2014andtheir lendes first learned of iin a subsequentmail on July 24, 2014.

Moreover, insofar as HUD adopted this position as a result of the present litigationthende
voluntary cessation doctrine, HUD’s decision “does not deprive a federal cowrpoiner to
determine the legality of the practice. [because ilf it did, the courts would be compelled to
leave [t]he defendant. . free to return to his old waysSeeFriends of the Earth, Inc. v.
Laidlaw, 528 U.S. 167, 189 (200(@internal quotation marks and citations omitt&d)

1. REVIEWABILITY

HUD next argues that under APA 8§ 701(a)(2) and the Supreme Court’s decision in
Heckler v. Chaney470 U.S. 821, 828 (1985)s adoption of the MOIEonstitutes a settlement

with the naned plaintiffsand is therefore presumptively unreviewable. Specifically, in HUD’s

® Additionally, plaintiffs allege that HUD's selective application of the TID is thenapt to “pick
off” the named plaintiffs in order to render their claim nosticiable. SeePls.” Reply ab.)
Insofar as HUD contends that plaintiffs do not have standing to certify a ttlssargument is
also compelling.See Deposit Guaranty National Bank v. Rogdi5 U.S. 326, 329 (holding that
defendant may not moot a motion for class certification by providing judgment tortieel na
plaintiffs).
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view, its “decision to permit the mortgagees to assign some mortgages but noteyhesgents a
decision outside the purview of its regulatory requirements.” (Opp. at 27-28fedgl&UD
alsoargues that insofar as plaintiffs challenge the MOE, two provisions in thendbkHousing
Act’s loss mitigation provision preclude reviewabildf/the requirements of tHdOE program

as outlined in th&econdDetermination olRemand (SeeOpp. at31.) First,12 U.S.C. 8

1715u(f) states that “no provision of this chapsall be construed to require HUD “to accept
assignment.” Second, 12 U.S.C. 8§ 1715u(d) states that “[n]o decision by the Secretargise ex
or forego exagising any authority under thig&ion shall be subject to judicial review.”

Plaintiffs respond that neither the APA nor the standard announttxtkierappliesto
HUD'’s actions in this case. As plaintiffs explain, HUD’s actions are “netteement in any
sense of the word. It is a determination on remand that HUD never would have undertaken had
it not been ordered by this Court . . . This is not even a&swdtit of mortgagees’ insurance
claims [because t]o the best of Plaintiffs’ knowledge enohPlaintiffs’ mortgagees ha[syen
filed insurance claims. . . PIs.”Reply at 6.) The Court agrees with this analysis. Nothing
about HUD'’s actions on remadnstitutea “settlement” in any meaningful sense. This action,
as the Court of Appeals opinion recognizedhereforesubject toarbitrary and capricious
review under thdPA. See Bennet?703 F.3d at 589.

Defendant’s arguments atatutorynon+eviewability dso fall short. Regarding 12
U.S.C. § 1715u(f), plaintiffs argue that assignment under subsection (i) is the colyaiela
option to rectify fully the legal wrong identified Bennett Il In so arguing, plaintiffs do not
run afoul ofsection1715u(f) Plaintiffsare not asking the Court to review whether a part of the
statute compels assignment under subsection (i), but rather wBetireztt llcompels such

assignment. Ultimatelyor the reasons discussedPart Vinfra, the Court will lold that such
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assignmat is not required. Yet, thergumenis not categoricallynsulated from review as a
result ofsection 1715u(f). Regarding section 1715uftlyD argues that because it used its
discretionary authority to create the MOE, it is retiewable. The Court disagrees. Like
section 1715u(f), subsection section 178 uimits only thetypesof challenges that individuals
can bring against HUD for taking voluntary actions under the NHA (not, as hatlenges as to
whether HUDsufficiently complied withBennett I).

V. THE MORTGAGEE OPTIONAL ELECTION (“MOE”)

Having concluded that plaintiffs have standing and that HUD’s actions on remand are
reviewable, the Courtow must turn to the merits of plaintiffsaseand specifically plaintiffs
challenge that thamortgagee optional election$ arbitrary and capriciousAccording to
HUD’s determination on remand, plaintifiSECMs areeligible for early assignment under the
MOE so long as five conditions are met:

(1) the plaintiff must have been married to the borrower at the time of origination of the
loan and until the borrower’s death;

(2) the plaintiff must have title to the property or a legal right to remain on the prapert
the date of the election;

(3) the loan canot be in default for any reason other than the death of the borrower at the
date of the election;

(4) there can be no allegations or claims that would invalidate the loan or any such claim
must be resolved in favor of the mortgagee; and

(5) the non-borrowing spuse must have had a Principal Limit Factor (“PLF”) greater
than or equal to the PLF of the HECM borrowing spouse at the date of origioation

the non-borrowing spouses current PLF is greater than the current unpaid principal
balance.

(Second DORat 6.) While plaintiffs concede that the first eligibility condition is reasonable,
they argue that the final four conditions are arbitrary and capricious, andhiiseretion, and

contrary to law. (SeePIs.’ Reply at 14.)
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The Court disagrees. Conditiof®-(4) areeach rabnally related tdhe fitness of a loan
for assignmento HUD. Specifically, he second condition, that the plaintiff must either have
title to the property or the legal hgto reside there, is based on the neetltov assignmendf
HECM loans only when thegctually benefinon-borrower surviving spousesSeeOpp. at 40.)
This is to say, if a nolborrowersurviving spouse no longer has a right to remain in the home,
thenit is not arbitrary and capricious for HUD poeventassgnmentof the HECM The third
condition, that the loan cannot be in default for any reason other than the death of the lairrower
the date of election, is also rationally related to the fitness of the loarsigna&nt to the
government As HUD corretly notes, “[i]f the mortgage is in default for such other reasons, it is
subject to being foreclosed for those independent reastehg. Qontrary to plaintiffs’
contention that HUD has “ignored [these surviving spouses] right to suol’defectgMot. at
29),HUD hassimply chosen to codifyhe rulethata surviving spouse must cure these actions
prior tothe mortgageassigning théoanto HUD. The fourth condition, that there be no
allegations or claims that would invalidate the loan, also ismairbitrary and capricious
condition of participation in the MOE programs HUD explains, itmay “only take assignment
of a valid first lien mortgage under the jurisdiction where the property is lotatetlywhere
there is a counterclaithat calls ind question the validity of the mortgage, HUD has decided
that itshould not take on such a loan. (Oap42) This decision is far from arbitrary and
capricious Under the MOEHUD is taking on a reverse mortgage wheventual repaymeimns
based largg on the ability to seithe home upon the death of the non-borrower surviving
spouse.Absent assurances that tHECM is valid, HUD is rightly concerned that it may not be
able to use the proceeds from the sale to pay down all or most of tret thatime of the non-

borrower spouse’s deatliSee id).
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The fifth condiion—the PLF test-presents a distinetnd more troublin¢egalissuefor
two reasons. First, unlike the three conditions discussed above, the fifth conditiseds ba
primarily on the financial stability of the HECM program and notlenassignability of any loan
in particular. Second, the fifth conditiondsficult, if not impossible, for the named plaintiffs
and other surviving spousesmeetDespite these concerrmwever, the imposition of the PLF
test as a condition for participationtile MOE progranpasses muster under the deferential
standard othe APA.

First, the issue of the ongoing financial viability of the HECM program issonadle
basis upon which HUD can set conditidasassignment The error identified by this Court in
Bennett liwas HUD’s improper decision to insure loans which did not protect the surviving
spouse of the borroweBennett 2013 WL 5424708, at *7. On remand, when faced with
deciding whate@medy, if anyto whichplaintiffs wereenitled, it wasentirely reasonable for
HUD to consider the ongoing financgthbility of the reverse mortgage prograrhen crafting a
solution. As the Court of Appeals has explained in a similar conteldngas “the agency has
examine[d] the relevant data and articulate[d] a satisfactory explanatios &atidn including a
rational connection between the facts found and the choice made [its decision is rav abdr
capricious] The agency explanatiorcannot run [] counter to the evidence, and it must enable
us to conclude that the [agency’s action] was the product of reasoned decisionmkistin”
Brooks Hope Ctr. v. FC(26 F.3d 586, 588 (D.C. Cir. 2010) (internal quotation marks and
citations omitted).

Here, “after carefully evaluating the cost of the deferral being offerecstoeethe
continued financial viability of the HECM program,” “HUD determined thdtitintended to

operate the program going forward . . . this was an essentigdaegnt.” (Opp. at 43 (citing AR
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2445) see also, e.gAR 139698.) Whileit is possible thaHUD could have accounted for
these needed cost saving®therways, plaintif6 havefailed to meet theiburden of showing
thatHUD'’s decision to do swasarbitrary and capricious and not merely a policy decision with
which they disagree.See Worldcom, Inc. v. FC@38 F.3d 449, 462 (D.C. Cir. 2001).

Second, though the Cowatjreeghat the PLFeonditionis difficult to meet(and that none
of the named plintiffs presentlycanmeet this conditionkhat does not render the condition, or
the MOE programarbitrary anccapricious. he PLF conditia can be met in one of two ways.
(Opp. at 39.)The first way is ifthe surviving spouse would have had a PLd¢atgr than or equal
to the borrower ahe time the loan was originate@id.) As plaintiffs accurately point out,
however, “[t]his will pretty much never happen.” (Mot. at 26.) While the PLF isdbaise
several factorghe variablghat driveshe PLF number is the age of thatrrower. Because a
younger borrower iBkely to live longerthan his older spouse, he will almost always have a
lower PLF at the time the HECM contract is entered into.

The second way that the PLF condition can be met is by showing that the non-borrowing
spouse’s PLF would have been greater than the current unpaid principal balaneese Basa
calculation is based on the present state of the tbean be altered based on the actions of the
surviving spousafter the HECM is consummatedit is thereforepplicable—at least in
theory—to plaintiffs. In fact, as HUD correctly points out, if a nbofrowersurviving spouse
wants to meet this conditiphe or she need only pay back some of the amount of the IBaa. (
Opp. at39.) Just becaustne PLF condition may require surviving spouses to take additional
action—and pay additional money to their lenders—in order to be eligible for the MOE, does not
causdts inclusion as a condition of the program to be arbitrary and capridiitimately,

“HUD'’s use of th[is] hypothetical principal limit . . . in effect puts each plaimithe position
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he or she would have been in had the private contractual agreement entered into centasned t
consistent with Mortgagee Lett201407, rathethanthe terms the plaintiffsespective spouses
actually bargained for.(1d. at 43.) Doing so protects the viability of the reverse mortgage
program, which is a reasonable consideration for HUD.
Finally, the Court must emphasize thiiD was not required to create thEOE
programin the first place The Court of Appeals made clear in its prior opinion that ejren “
plaintiffs succeededn the merits, p]erhaps HUD would provide the precise relief we have
outlined, perhaps it would find another alternative, or perhaps it would decide no such relief was
appropriate. We recognize that, even if the district court issues a declgudgment,
appellants still have no guaranty of relieBennett 703 F.3dat 589. The error, aBennett II
explainedwas that‘HUD violated 12 U.S.C. 8 1715z-20(j) when it insured the reverse
mortgages of plaintiffs’ spouses pursuant to agency regulationhyekrmitted their loan
obligations to come due upon their death regardless of whether their spouses §)laietdf
still alive.” Bennettl, 2013 WL 5424708, at *70n remand, HUD chose to crea@rogram to
permitthe assignment of HECM loans froenters tdHUD so long as the nomerrower
surviving spouse meetertainrequirements. These requirements are functionally the same as
the requirements this surviving spouse would have had to meet had she been a party to the
originalHECM (or if the nowdeceased borrower spouse attempted to take out an HECM today).
Ultimately, HUD cannot turn back the clock and require plaintiffs’ spouses to enter into a
different HECM contract with their lenders. In light of this reality, M@E is an entirely

reasonable program wheretnprtgageesnay assign HECM#& HUD, so long asertain criteria
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are met.The Court recognizes that this may betas desirablen outcome aplaintiffs would
like, but the Court does not find that it was arbitrary and capridious.
V. IMMEDIATE ASSIGNMENT
Plaintiffs next allegehatHUD has withheld agency acti@mdacted in ararbitrary and
capriciousfashion in violation of the APAYy failing to require, or at least request, the
assignment of all HECM loans of ntaorrower suriving spouses.JeePIs.’ Replyat 910.)
Specifically in plaintiffs’ view, absent such a remedy, “lenders are freestaisg their rights to
foreclose on Plaintiffs homes” and therefore assignment to HUD presents theroatjyr
guaranteed to protect surviving spousdd. dt11.) Plaintiffs further contend that HUD has the
authority to compel such assignment under 12 U.S.C. 81715z-20(i) (“subsection (i)”), which
states that
[n]otwithstanding any other provision of law, and in order to further the purposes of the
program authorized in th&ection, the Secretary shall take any action necesgaiyto
provide any mortgagor under this section with funds to which the mortgagor iscentitle
under the insured mortgage or ancillary contracts but that the mortgagor haeivettre
because of theafault of tre party responsible for payment . . . [includiaggepting an
assignment of the insured mortgage notwithstanding that the mortgagor is not ih defaul
under its terms, and calculating the amount and making the payment of the insurance
claim onsuch assigned mortgage.
In support of their position, plaintiffs emphasize that assignment pursuant to subggetas
the exact remedy envisioned by the Court of Appeals when it vaibigit indicta, that “[i]t

does appear to us, however, that Huli3 additional statutory means to provide complete relief

to both appellants and their lenders, and at least one such avenue of relief would remove

" The Court should stress that HUD has also agreed to find ways to apply the MOEhpmgra
all non-borrower surviving spouseset just the named plaintifsand while doing so, not to
require immediate foreclosureS€elNFO Letter #1434, June 30, 2014 [ECF No. 32-3].) Given
this change in HUD'’s position, the Court need not address the question of whether itasyarbit
and capricious to limit this decision to the named plaintiffs, nor is it necessamyand the case
back to the agency on this ground.
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speculation as to independent third-party actions. That statutory provision is 12 U.S.C. § 1715z—
20(i).” Bennetf 703 F.3dat 588.

Defendantesponds that “[tjhe Department does not have the legal authority to require
the Mortgagees to file an assignment claim; nor except under conditions not persedbes
section 255(i) of the NHA create a duty for thedartment to accept an assignme(fitst DOR
at 12;see als@pp. at 36 (citing AR 1482) (“[W]hen a mortgageguestassignment in
accordance with the regulations; it does not give HUD the authority to demanthassig).)
HUD further responds th#tatevenif it were able tacompel assignmentioing so might
constitute an unconstitutional takiagdit is not required to do so und@ennett Il

The Court agrees with HUDWhether HUDIs required opermitted to compel
immediate assignmenider he “necessary” clause in subsectiong question that must be
analyzed under the familiar framework®@fevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc, 467 U.S. 837 (1984):Under ChevronStepOne, the court applies the traditional
tools of statutory construction in order to discern whether Congress has spokiy tditbe
guestion at issue.Eagle Broad. Group, Ltd. v. FCG63 F.3d 543, 552 (D.C. Cir. 2009) (citing
Chevron 467 U.S. at 842-43). “If this ‘search for the plainami@g of the statute.. yields a
clear result, then Congress has expressed its intention as to the question, andedisfe
appropriate.” Id. at 552 (quotin@ell Atlantic Tel. Cos. \CC, 131 F.3d 1044, 1047 (D.C. Cir.
1997)). Under that citonstance, “the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congfe€fievron 467 U.S. at 842-43.

If, however, the court finds thatle statute is silent or ambiguous with respect to the
specific issue,” theourt will proceed t&tep Wwo of theChevronanalysis and considerhether

the agency’s interpretatiaf the statutes arbitrary and capriciousSee Chevrogid67 U.Sat
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843. At thissecondstep, theagency’snterpretation is “given controlling weight unless” it is
“manifestly contrary to the statuteld. at 844. The question at this step “is not whether the
[plaintiffs’] proposed alternative is an acceptable policy option but whether the [agéoay ac
reflects a reasonable interpretation of [the statutéal. for Common Sense in Gov’
Procurement v. United Stated)7 F.3d 311, 317 (D.C. Cir. 2013).

At Step One, the Court is satisfied that plaintiffs have failed to identifyuaambiguous
statemenby Congres# subsection (ijhat requires or permits HUD tmmpelthird-party
mortgageeso assigrHECMs Plaintiffs argue that[tjhe only way HUD can lift the foreclosure
requirement and pay lender claims is to accept assignment, which it adragshelpower to
do.” (Pls.”Reply at 10.)Therefore, in plaintiffs’ view, HUD musaccept immediate
assignment.lf.) However,in so arguing, plaintiffs improperigonflate mandatory acceptance
of assignmendt the election of the lenderwhich HUD expressly recognizes it can requine
the MOE—and mandatory assignmetttthe election of the governmerecause athing in the
text of subsection (ipr any other source relied upon by plaintifempels HUD tdake
immediate mandatory assignmentla election of the government, the Court must condluale
subsection (i)s ambiguous.

Proceedinghento ChevronStep Two, the Court is satisfied that HUD’s interpretation of
subsection (i) as not requiring mandatory assignmsemgither arbitrary nocapricious.The
simple fact is that plaintiffs fail to identify any evidennoehe record, the statute, or its
legislative historyindicatingthat HUD is legally permittedr requiredto compel assignmeiof
HECMs from private thirgpartiesto the governmentRather plaintiffs arguesubsection (i
general statemethhat HUD“shall take any action necessary” means that HUD' inafettered

legal power to afford complete relief to surviving spouses, either through paymentse¢adbie |
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or by accepng assignment of the mortgage,” includitigg right to compel immediate
assignment(Mot. at 18(emphasis in original) While plaintiffs are correct thahe Court of
Appeals indicateth dictathat subsection (i) might permit such assignmia,Courtof
Appealsalso expressly cautioned that “subsection (i) does not permit Htdkaany action to
furtherany purpose of the program, [but rather] [HUD has theJauthority to takeertain
actions to effect thparticular goals” Bennett 703 F.3dat 588(emphasis in original)Plaintiffs
have failed to show that HUD has the authority to compel assignment under theHNHDA.
concluded based on tlegtensive administrative record that it may create a program to take
assignmenat the lenderselection(such as the MOEbut it may not take thgpecificaction of
compelling assignment. Under the highly deferential starafathevron this conclusions not
arbitrary or capricious.

The Court is further satisfied that even if HdbBuldcompelassignmentor strongly
request i—it is neither arbitrary nor capricious for HUD to choose not to do so As this Court
has consistently explained, tlegal error identified irBennett liwas the decision to insure loans
thatdid not protect surviving spouses. However, once those loans were consummated, an
independent contractual relationship was created between the borrowing spoubeshard-
partymortgagees HUD's sole rolefter the creation of this contract wasinsure theeloars.
Through Mortgagee Letter 2014-07, HUD has assured that in the future no further sontract
which falil to protect surviving spousesll be consummated. Yehothing inBennett
guaranteed surviving spouses the right to have their deceased sptitS&4s assignedo

HUD.
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VI. THE TRIGGER INAPPLICABILITY DECISION  (“TID”)

For the first time in its motion for summary judgméted on July 21, 2014HUD
identifiedanother potentialemedy available to plaintitisthe TID. In challenging plaintiffs’
standing to bring the present lawsttJD arguedhat“as a result of the invalidation of 24
C.F.R. § 206.27(c)(1), section 206.125 no longer requires the mortgagees holding plaintiffs’
spouses mortgages to institute and prosecute foreclosure proceedingspeitifiacs
timeframes as a result of the spouses’ dea{l¥pp. at 23.) Any mention of thismedyis,
however conspicuously absent frotine determinatios on remand and theministrative
record despitethe fact that the Commissiongaims to havéconsidered all potential options on
remand’ (First DOR at 1.)For the reasons discussed below, the Court finds HUD’s failure to
consider this remedy its determination onemando be arbitrary and capricious and
accordingly willremand the case HUD for further consideration in light of this decision.

As the Court understands it, undlee TID, the death of the borrowing spouse is no
longer a triggering event under section 206.27(@¢tprding to HUD. Thereforaf least as far
as HUD is concernetthe mortgagee is not required to foreclose on thebaorewersurviving
spouse’s home in order to benefit from the government’'s HECM insurance pro@eeBelie
E-mail at 1(the lender “may elect to hold the HECM loan” because 24 C.F.R. 206.27(x)&9 “d
not trigger the time frames pursuant to 24 C.F.R. 206.1250}. Mifferently, the effect of the
TID is thatthe relationship between HUD and the mortgagee does not casmgesult of the
death of the borrowing spouse ahd mortgageenaycontinue to hold oto the reverse
mortgaggand earn interest insured by the government) without instituting immediate
foreclosure. Thenf the loan reaches 98% of the maximum loan amount, the mortgagee may

assign the mortgage to HUCS€eGov't Reply at 4.)Admittedly, this interpretation of section
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206.27(c)(1) has no impact whatsoever on the contractual relationship between the mortgage
and the mortgagor, and pursuant to the contract between the two, the mostdjages choose
to foreclose on the non-bower surviving spouseThat said absent the triggering evettge
mortgagee has a significant financial incentive not to foreclose on the non-bosuwiving
spousenamely, the ability to continue earning interest on a loan that is fully insuitbe b
federal government up to the maximum loan amount.
Importantly, this decision is not a voluntameation such a8IOE, but ratherin HUD’s
words,is the ‘automaticresult of the Court’s ruling iBennett 11" (Gov't Reply at 8 (emphasis
in original).) That saidHUD also concludes th#his remedy is limited to theamed plaintiffs
in BennettandPlunkettonly and not to similarly situategon-borrowersurviving spousesSge
Gov't Reply at 4 (“[T]he death of the borrowing spouse is nodomgegulatory trigger for the
requirement under § 206.125 that [named] plaintiffs’ spouses’ mortgagees fore¢toseawi
particular time from the borrower’s death.Bene Email at 1 (“the regulationly as to the
BennettandPlunkettHECMSs does notigger the timeframe¥ (emphasesadded).) HUD
reaches this conclusion lopserving:
[HUD] viewed the decision iBennett llas equally binding with regard to tRéunkett
plaintiffs . . . [because] the Court has indicated that it vidersnett llas controlling as to
the issue of the validity of 24 C.F.R. § 206.27(c) forRhenkettplaintiffs as well. . .
[andt]hus, HUD has assumed that the Court will hold 24 C.F.R. § 206.27(c)(1) invalid as
to thePlunkettplaintiffs . . . .
(Gov't Reply at2-3.) Yet, according to HUD, “the Court has refrained from so holding as to the
entire putative clag®f non-borrower surviving spouses] and HUD makes no such assumption
with regard to the class.”ld)

What the basis for HUD’s assumption thahe Court would hold 24 C.F.R. §

206.27(c)(1) invalid as to ti@ennetiand Plunkettplaintiffs and noto other surviving spouses
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unfathomable. Abestthe Court can telkthis conclusion is based anoverly narrow—and
ultimately incorrect-reading ofBennett Il In the First Determination on Remarke Assistant
Secretary for Housingharacterize@ennett llas a “determin[ation] that the Federal Housing
Administration, a division of HUD, had erroneously endorsed the Bennett and Joseplyasortga
for insurance under the HECM program because the mortgages did not contain language
deferring the due and payable status of the mortgages until the death of thgonsrg@ouse,
the sale of the home, or some other listed event as required by subsectiph (25t DOR at
1; see also idat 8 (“According to the District Court in this case, the Department erroneously
entered into contracts of insurance with two private mortgagees, and in doing sotedrtegsl
errors that | am now charged with addressiag The agency also applied tliemmpedeading
of the Court’s decision iBennett H—that the legal error was insuring the Bennett and Joseph
HECMs—in the Second Determination on Remand when it explained, “[t]he @ntified
error inBennettwas he Department’s endorsement of the two HECMs at issBennett. . ”
(Second DOR at 1.) HUD'’s attorneys now adopt the same position in their motion forrsumma
judgment and related pleadingsSe€Opp.at 23 (“The Court has previously held that 24 C.F.R.
8§ 206.27(c)(1) is invalid as to Mr. Bennett and Mrs. Joseph)..) . .

While HUD is correct thaBennett llapplied only to the plaintiffs that were parties to that
case, to characterize the error of law identified by the Court in such narrosvigeincorrect
Not a single word ifBennett lldiscussedhe particular circumstances of Mr. Bennett or Mrs.
Joseph or the underlying facts of their loans. To the contrary, the Court emphasiagtdht
Bennett lithat the error of law wahatHUD violated the express statutory inteftCongress by

insuring reverse mortgage loahat failed toprotect non-borrower surviving spousgee, e.g.
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Bennett 1) 2013 WL 5424708, at *5 Subsection (j) means what it says: the loan obligation is
deferred until the homeowneiandthe spouse’ death)

The Court made this decision@hevronStep One and held that Congress had
unambiguously required the protection of non-borrower surviving spouses under sulf{geetion
not that Congress had unambiguously required the protection of Mr. Bennett and Mrs. Joseph.
TheBennetiplaintiffs were not wronged for any individualized reasbiey were wronged
because they weren-borrower surviving spouséherefore, insofar as thidD applies to the
plaintiffs in Bennettll “automatically (Gov't Reply at 8), the Court sees no reason why it
should not equallapply to all similarlysituated surviving spouses including ®lenkett
plaintiffs.

As far as the Court can tell, the only justification for HUD’s overly natirdgerpretation
of Bennett llis thestatement in thadpinion thatHUD’s regulation asapplied to plaintiffds
invalid.” Bennett I} 2013 WL 5424708at *7 (emphasis added). The term “as applied”
generally refers to a challenge based‘a particular set of circumstanceSfielby Cnty., Ala. v.
Holder, 133 S. Ct. 2612, 2647 (June 25, 2013), or bagedHe facts of a particular case or in its
application to a particular partyBlack’'s Law Dictionary94 (9th ed. 2009). “As appll”
challenges are disiguishablgrom “facial challenges” which requirgaintiffs to “establish that
no set of circumstances exist[] under which the [regulation] would be vhlndtéd States v.
Salerng 481 U.S. 739, 745 (1987). The Court could not have classifiddetiett challenge as
aclassicfacial challenge because, as HUD correctly noted at the time,

[i] t is not difficult to identify situations in which § 206.27(c)(1) and § 206.125(a) could

be validly applied even under Plaintiffs’ reading of the statute. First,cérepbviously

be validly applied to an unmarried borrower who is the sole mortgagor on her home. In

that case, there is only one mortgagor, and no non-borrowing spouse. Second, they can
obviously be applied to married borrowers who are both mortgagors on the HECM note,
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because the HECM would not become due and payable until both spouses died. Thus, the
Plaintiffs’ challenge to the HECM regulation could not succeed as a faciampeall

(Bennett v. Donovari1lcv-498, Def.’s Combined Mem. in Support of His Mot. for Summ. J.
and Opp. to PIs.” Mot. for Summ. J., June 10, 2013 [ECF No. 34], at 33). In other words,
because the regulation as a whole did not violate #tetst he Court concluded th#te
challengewas*as applieti to plaintiffsas surviing spousesBennett I} 2013 WL 5424708at

*7 & n.7. Nothing in the opinion limited the Court’s legal reasoning to the plaintiffs in that case
or indicated that its decision would not have precedential validericalcases concerning

other surviving spousés.

At various times during the course of the remand and the present litigation, HUD
demonstratethat it understood the legal holdingBennett Ilto apply to any wronged surviving
spouse, not just the named plaintiffs. For example, in teestaat Secretary’s First DOR she
explained that “[t]he District Court found that this regulation, which is set &tin eligibility
requirement under subpart B of HUD’s HECM regulation, does not properly implgment
subsection (j) of the statute” and “I cannot find ti&t non-borrowing spousese equitably

entitled to any form of relief.. ” (First DOR at 416 (emphasis added) Moreover, the

® This case demonstrates the inherent difficulty with classifying some tiraiive challenges
as “as applied challenges” and others as “facial challenges.” The concept of facial and as
applied challenges comes from constitutional law, not administdativeand in that context
scholars have recognized that often the as applied/facial dichotomy represthirtg more than
a distinction without a differenceSee, e.gAlex Kreit, Making Sense of Facial and As-Applied
Challenges18 Wm. & Mary Bill Rts.J. 657, 660 (2010) (“Conflating these independent
concepts with one another under the “facial’” and “as-applied” rubric has ongdgerconfuse
each and obscure the real issues that animate the outcome in a given case.”) HRiEhHoah,
Jr.,AsApplied and Facial Challenges and Third-Party Standint3 Harv. L. Rev. 1321, 1324
(2000) (“[T]here is no single distinctive category of facial, as opposedapm@ed, litigation.
Rather, all challenges to statutes arise when a particular litigant claims thiat@ cannot be
enforced against her.”); Michael C. Ddfacial Challenges to State and Federal Statudés
Stan. L. Rev. 235, 239 (1994) (“Reliance on ultimately superficial distinctions befaal

and as applied challenges to statutes oahfuses the underlying concerns of substantive
constitutional doctrine and institutional competence that govern the resolutiorh afasac”).
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Assistant Secretary noted the existence oPinekettclass actiorand reasoned that it would be
“irresponsible for the Department to render a determination without first congjdiee
implications in light of this putative class action [because] [tlhe Department mpetjered to
extend, if necessary, the relief determined appropriate in this matter torarckss of non
borrowing spouses . . . (First DOR at 17.)HUD also chose to apply thdD to the four
named plaintiffs irPlunkettwho were not parties to the origirBénnetiawsuitbecause in
HUD’s words, “theBennetfdecision is] equally binding with regard to tRunkettplaintiffs.”
(SeeGov't Reply at 2.) For HUD to come back to the Court now and say that the holding in
Bennett llonly applies to the named plaintiffs in b@&knnettandPlunkettbecause thBennett
challenge was “as applie@s simplydisingenuous.

It is well-establishedhat “an agency must treat similar cases in a similar manner unless it
can provide a legitimate reason for failing to do simdep.Petroleum Assi of Am. v. Babbitt
92 F.3d 1248, 1258 (D.Cir. 1996);Transactive Corp. v. United Stat€d F.3d 232, 237 (D.C.
Cir. 1996);Nat’l Assn of Broadcasters v. FCG40 F.2d 1190, 1201 (D.Cir. 1984) Etelson
v. Office of Pers. Mgmt684 F.2d 918, 926 (D.Cir. 1982) (“Gwernment is at its most
arbitrary when it treats similarkituated people differently.”poubleday Broad. Co. v. FCC,
655 F.2d 417, 423 (D.Cir. 1981) (it is arbitrary and capricious‘@ecid[e] a case one way
today and a substantiallynsilar case aother way tomorrow without eore reasonable
explanation”). HUD has to this point not identified any reason, better yet a legitimatenréaiso
differentiating named plaintiffs from all other surviving spousédmittedly, HUD has at times
representedotthe Court that individualized determinations might be necessary based on the
individualized facts of each loarBée, e.g.Def.’s Supp. Opp. to PIs.” Mot. for Class Cert., Aug.

11, 2014 [ECF No. 46], at 5-6.) Yet, HUD does not identify ip@gers why, at least in regard
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to the TID, theBennettandPlunkettplaintiffs are distinguishable from any other surviving
spouse xcept insofar aghey sued in their own names.

Accordingly, the Court concludawatHUD's failure to considethe TIDin its
determinations oremand which by its owrassessmenms the automatic result &ennett 1} is
arbitrary and apricious. HUD simply cannot arguéhat it considered all potential optioos
remandand thenat the summary judgment stagentify abrandnew remedy thas both
“automatic”and alsserves taegate plaintiffsstanding. Either HUD considered the TID and
failed to discuss it in its determinations on remand oonisidered this remedy at the summary
judgment stagéor the first time RegardlessHUD acted arbitrarily and capricioudhy na
fully considering the TID in itéinal agency actiomand the Courtherefores left with no other
choicebut to remando theagency On remand, HUD is instructed to considérether the
remedyof theTID applies to norborrowersurviving spouses. The Court should emphasize
thatat present isees no reason why gutomatic” rule is onlyautomatic at thenoment an
individual sues HUD, but that questi@up to the agency in the first instance.

VI. CLASS CERTIFICATION

FederalRule 23(b)(2), which is the only ground for certification that plaintiffs have
invoked, permits certification where “the party opposing the class has acefdsad to act on
grounds that apply generally to the class, so that final injunctive reliefr@sponding
declaratory relief is appropriate respecting the class as a wholéThis provision “permits
class actions seeking final injunctions or corresponding declaratefy/foglthe entire class,”
and “[u]nlike class actions for monetary relief under Rule 23(b)(3), there are nio@aldi
requirements of notice and opt-out rights, and the plaintiff need not establish st aation

would be superior to individual actions or that common legal and factual questions
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predominate.Richardsv. Delta Air Lines, In¢.453 F.3d 525, 530 (D.C. Cir. 200@)tation
omitted).

Having now concluded on the merits that HUD’s actions on remware not arbitrary
and capricious, except insofar as HUD failed to consider the TID in its detdongah
remand, there remaim® basis forclass certification at this time. The Cohds already
concluded that neither the MOE program nor the decision roainbpel immediate assignment is
arbitrary and capriciouand thesélecisions arequally applicable to any purported class
member. Moreover HUD has already represented to the Cthat it isworking to apply the
MOE programto all surviving spousedrinally, because HUD now has the opportunity to
consider the application of the TID in the first instance on remand, including whetfdbthe
applies to all non-borrower surviving spousesgmains premature tmnsider the issue afass
certification Accordingly, the Court will deny plaintiffanotion for class certificatiowithout
prejudicepending the agency’s determination on remand.

CONCLUSION

For the foregoing reasons, the Court grants in part and denies in part plairdtftst m
for summary judgment and grants in part and denies in part defendant’s crossfanotion
summary judgmentPlaintiffs’ motion to dismiss is denied’he cases remanded to HUD to
considemwhether theemedyof theTID applies to norborrowersurviving spouses Plaintiffs’
motion for class certification is deniedthout prejudice.A separate order accompanies this
Memorandum Opinion.

/sl

ELLEN SEGAL HUVELLE
United States District Judge

DATE: August 28, 2014
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