MORRIS v. DISTRICT OF COLUMBIA Doc. 15

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAROL MORRIS
Plaintiff, Civil Action No.: 14-0338(RC)
V. Re Document No.: 4

DISTRICT OF COLUMBIA

Defendant.

MEMORANDUM OPINION

GRANTING PLAINTIFF 'SMOTION FOR AN | NJUNCTION AND
ENTERING JUDGMENT FOR THE PLAINTIFF

I. INTRODUCTION

This case arises under the Individuals with Disabilities Education ACEAIR On
March 3, 2014, the plaintifiCarol Morris,filed acomplaint challenging a hearing officer’s
decision tadismiss ler casdiled on behalf of her sqri.J.,as moot. SeeCompl. 11, ECF No.l.
On March 7, 2014, the plaintiff filed a motion for a preliminary injunctesking this Court to
remart the caseéo the hearing officer with instructions hold a hearing of Ms. Morris’s original
due process complaint within 10 calendar de§sePl.’s Mot. Prelim. Injunction 13, ECF No. 4.
The Court held anotionshearing on this matter on April 10, 2014. Upon consideration of the
parties’ motions, and bad on the parties’ representations athitbaring, the Court will remand
this case back to the hearing officer for a decision on the merits of thifidatase.

. FACTUAL AND PROCEDURAL BACKGROUND

The IDEA provides thatdll childrenwith disabilities lave available to them a free

appropriate public educatigfFAPE”) that emphasizes special education and related services

designed to meet their unique needs and prepare them for further edusaipboyment, and
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independent living.” 20 U.S.C. 8§ 1400(®)(A). The centerpiece of the IDEA is the
individualized educatioprogram(“IEP”), which “set outs the child’s present educational
performance, establishes annual and steort objectives for improvements in that performance,
and describes the speciatlgsigned instruction and services that will enable the child to meet
those objectives.’See Honig v. Dqet84 U.S. 305, 311 (1988). To ensure a ¢héehda

parent’s participation itEP developmentCongress created procedural safeguards to guide the
process.See20 U.S.C81415. 20 U.S.C81415b)(6) allowsparents to file a due process
complaint, an®0 U.S.C.81415(f)entitles them to a due process hearing by a State or local
education agency regarding that complaint, when theyttieglchild las been denied a FAPE
Once a hearing officer makes a decision regarding a parent’s comkimg, farty aggrieved

by thefindings anddecision. . . shall have the right to bring a civil action with respect to the
complaint presented . . . 3ee20 U.S.C8 1415(i)(2)(A). That same section specifies that “[i]n
any action brought under this paragraph, the court (i) shall receivecthrels of the

administrative proceedings; (ii) shall hear additional evidence a¢tluest of a party; and (iii)
basing its decision on the preponderance of the evidence, shall gfan¢lgefcas the court
determines is appropriate.” 20 U.S&1415()Q)(C).

On November 14, 2013, Ms. Morris filed a due process complaint under thedDEA
behalf of her son, J, challenging the Btrict of Columbia Public School's (“DCP Spjacement
of J.J. in an inadequasehool with a partime IEP. SeeCompl.{ 11. The facts alleged in her
due process complaint were generally as follows.waddetainedat a center dked Vision
Quest, and had just been released (or was about to be releasB@PS schoolBallou Senior
High Schoal SeePl.’s Ex. 11 1, ECF No. 41. One of his biggest “impedimdgsi to his success

in school” was his behavioiSeead. § 7. From April 2012 through April 2013, J.J. was on two



IEPsthat provided him with “10 hours of specialized instruction inside of éimeigl education
setting and four hours per month of behavioral support services outsiege#neral education
setting.” 1d. 11111, 14. Meanwhile, while J.J. had been attending Ballou Senior High Sdm®ol,
purchased a gusind was found in violation of a court orded. J 16. As a result, otMarch 28,
2013, J.J. was sent to Vision Quest, “a residential program witoalsand a fultime

emotional support services programd. § 18. On April 9, 2013, another IEP was developed for
J.J., wherein he received 10 hours of specialized instruction inside gétieral education
setting, but got an extra hour leéhavioralsupport serviceper week.Id. § 19. By May 8, 2013,
Vision Quest had provided a report on J.J. that showed the he “appeareefitoftoen the

small class size and structure” at Vision Quédgt.f 22. Vision Quest recommended that J.J.
neededinter alia, social skills instruction, small group/1:1 instruction, preferenéatisg, and
checkins with a designated teachdd.  28. Based on J.J.’s experience at Vision Quest, his
mother his mother’s counsel, andision Quest officials agreed thatfull-time IEP and
placement out of the general education setting would be best for J.Jsessied to be
improving in that environmentld. 1 45, 47.

In order to be released from Vision Quest to a DCPS public school, J.J. hebded a
discharge meeting with DCP3d. § 29. After a string of meetings and miscommunications
from September through November 2013 between DCPS, Vision QuesMorris,and her
counselDCPS determined that the appropriate IEP for J.J. was the samefpsiti2913 IER
with 10 hours of specialized instruction per weék 1 69. DCPS also determpohéhat the
appropriate school for J.J. was Ballou Senior High School, over thdiobjet his mother.Id.

1 67. At all times througbutthe discharge conveaitions, Ms. Morris requested a ftithe IEP

for her son, as his time in the highly structured and restrictive emwent of Vision Quest had



proved helpful to him.d. Y 45, 4765, 67. Additionally, Ms. Morrisrepeatedlybjected to

J.J.’s return t®allou, because dhe gunpurchasingncident thabccurred there, thaéesulted in

him violatinga court order Id. § 67. Ms. Morris concliled her factual allegations in rehre

process complaint by explaining that J.J. was about to be releasedifion Quest and had no
“appropriate stejglown placement. Ballou SHS is not appropriate for the student, as he needs a
highly structured and therapeutic sté@vn program with clinical staff and intensive 1:1

supports in order to access the curriculutd.” | 71. J.Jwas ultimately released back to Ballou
SHS. SeePl.’s Mot. 3, ECF No. 4.

In her due process complaiMs. Morris alleged thaDCPS(1) denied J.J. a FAPE by
refusing to provide him with an appropridie?, and (2) denied J.J. a FAPE by refusing to
provide him an appropriate school placement and location of senSeeBl.’s Ex. 1 at 15, 17
She requested that the hearing officed fmfavor of her on all the issues raised in the
complaint,i.e., thatJ.J. receive a fulime IEP,that the hearing officer order DCPS to fund the
student’s tuition and transportation at a 1puilic school consistent with the student’s needs,
and that the hearing officerder DCPS tdund the compensatory education ptaasented by
Ms. Morris, or in the alternative, fashion his/her own compensatory edagaan for J.J.See
id. at 19.

While Ms. Morris’sdue process complaint was pending, J.J.’s probation was tkvoke
and he was pulled out 8fallou SHS and mandated to a group home, the National Center on
Institutions and Alternatives (“NCIA”).Thus, when the hearing officer heard Ms. Morris’s
complaint, J.J was no longer in a DCPS sch@m.February 16, 2014, the hearing officer
dismissed Ms. Morris claims as mootSpecifically, the hearing officer found that “given

[J.J.’s] current detention . . . with no set release date, the heaiirgy edfunable to grant any



relief in this matter that will presently affect the parties’ rights. Hethi®case must be
dismissed on grounds that it is presently moot, but the hearing offitelismiss the case
without prejudice to Petitioner’s right to-filke the matter once [J.J’s] release date has been set.”
SeePl.’s Ex. 2 at 3, ECF No.-2. The plantiff then brought this actigrasking the Court to
remand the case back to the hearing officer for a determination on the ohdrd.’s casen the
grounds that his case is not moot
. ANALYSIS
A. Legal Standard

Though the plaintiff seeks a preliminanjunction, the Court’sesolution of the legal
issue concerning whether the plaintiff's case is moot also redbleeserits of the case. &h
parties agreed as such at the motions heaiihgrefore, the Court will decidais case on the

merits UnderFederal Rule of Civil Procedure 65(a){2district courthas the power to

! Typically, the courtis required to provide notide the partiebefore

consolidating the case on the merits with the motion for a preliminary injun@egUniversity
of Texas v. Camenisch51 U.S. 390, 395 (1981) (“the courts have commonly required that ‘the
parties should normally receive clear and unambiguous notice ofuhésantent to consolidate
the trial and the hearing either before the hearing commencea tme which willstill afford
the parties a full opportunity to present their respective casegquitiigPughsley v. 3750 Lake
Shore Dive Coop. Bldg, 463 F.2d 1055, 1057 (7th Cir. 1972¥ge alsdir Line Pilots Assi,
Int’l v. Alaska Airlines, InG.898 F.2d 1393, 1397.4(9th Cir. 1990)*“A district court might
also convert a decision on a preliminary injunction into a final dispofitime merits by
granting summary judgment on the basis of the factual record availdb&e@eliminary
injunction stage.However, a court could not properly enter summary judgment where the notice
and hearing requirements of F&U.Civ. P. 56 have not been followe&ince it is untputed
that the district cour$ decision did not comply witthese requirements, the coujtidgment
cannot be sustained on this theQry.

However in this caseas set forth abovéhe relief sought in the complaint is the same
relief sought in the preliminary injunction, and there will remain no ofiseres to litigate once
the preliminary injunction is resolved. Moreover, the parties dgies disposition of the
preliminary inunction motion will end this case. As such, the cases requiringerarcnot
applicable in this unique situation where factual or legal disputegll remain once the Court
resolves the @liminary injunction motion.SeeCurtis 1000, Inc. v. Sues®4 F.3d 941, 945 (7th
Cir. 1994)(“The general point is that when the eventual outcome on the merits iatplaén



consolidatea hearing for a preliminary injunction into one on the mgpitsvided that doing so
does not result in prejudice to either par8ee Glacier Park Found. Watt 663 F.2d 882, 886
(9th Cir. 1981); see also D.LCromwell Investments, Inc. v. NASD Regulation, 5@ F.3d
155, 160 (2d Cir. 2002) (explaining that even if the district court did not provide atdatptice
to parties, the plaintiff could not show prdice that prevented it from presenting its case
because of the consolidation). Several district courts takes this approach in resolving a
preliminary injunction motion that disposes of the entire compl&et, e.gCamarena v.
Meissner 78 F. Supp. 2d 1044, 1045 (N.D. Cal. 1998ecause the parties have previously
agreed that resolution of the preliminary injunction motion would be dispositithe case,
because the relief requested in the preliminary injunction motion is treeasathe ref
requested in the complaint, and because the evidence that this Cpuedmaaler in reviewing
the[agency’s]decision is limited to the administrative record, this Court construes the motion
for a preliminary injunction as a motion for a permanenirigfion and for summary
judgment.”) Kickapoo Trad’l Tribe of Texas v. Chacait F. Supp. 2d 644, 648—49 (W.D. Tex.
1999) (explaining thdf i]n a case in which the relevant facts are undisputed, exigent
circumstances exisandgranting preliminary relief will effectively give a party all of the rélte
would obtain after trial on the merits, consolidation of the hearing withomi#he merits under
Rule 65(a)(2) is particularly appropriate.’.f. Amalgamated Meat Cutters Butcher Workmen
of N. Am., AFL-CIO v. Connall37 F. Supp. 737, 764 (D.D.C. 1971) he nature of the
presentation made to this court, and the clear implication that none @irtles gontemplated a
further stage of this litigation for the purposepoésenting evidence, have led this court to

consider the issues on the assumption that what all concerned hawel iis mideterminative

preliminary injunction stage, the judge should, after due notice to thegqarterge the stages
and enter a final judgmenit



ruling on the legal issué}. As such, the Court will treat the plaintiff’'s motion for a preliminary
injunction as one for summary judgment.

Summary judgmeninay be grantetif the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment asex ofdéw.” FED. R.Civ. P.
56(a). However under the IDEA, judicialeview of an administrative agency’s decision does
not follow “a true summary judgment procedure. Instead, the distuct essentially conduct[s]
a bench trial based on a stipulated recotdR.L. ex rel. Lomax v. District of Columb®06 F.
Supp.2d 69, 73 (D.D.C. 2012). Thus, “rather than applying the typical standard apptmable
summary judgment motion [under Fed. R. Civ. P. 56(a)] . . . the Court in an¢B&Aconducts
a summary adjudication.Id. (internal quotatiomarksand citatiors omitted).

With respect to a district court’s review of a hearing officer’s dateation under the
IDEA, the D.C. Circuit has explained thae IDEA “plainly suggests less deference than is
conventional in administrative proceeding&eid ex rel. Relv. District of Columbia401 F.3d
516, 521(D.C. Cir. 2005) (internal quotation marks and citations omitt@t)s is because
under the IDEA, a district court has authority to “hear additionaesde at the request of a
party and base its decision the preponderance of the evidenctd! (internal quotation marks
and citations omitted)Instead, “a party challenging the administrative determination must at
least take on the burden of persuading the court that the hearing wfiisevrong, and tha
court upsetting the officer’'s decision must at least explain its bagieifog so.” Kerkam v.
McKenzie 862 F.2d 884, 887 (D.C. Cir. 1988).

B. Threshold issue
As a preliminary matter, thfactsalleged in the due process complaint have changed

sincethe filing of the instant action, and the defendants&sue with a remand back to the



hearing officer given facts that were not properly beforarhiovember 2013. When Ms.
Morris originally filed her due process complaint, J.J. was attendihguBaHS, on a paitime
IEP. SeePl.’s Ex. 1,911, 69 Pl.’s Mot. 3 While the complaint was pending,J.s probation
was revoked anbe wassent to NCIAwhere he wagot able to get any special education
services, because only children with ftithe IEPs are able to gahyservices, and J.J. currently
only has a pastime IEP. SeeJohnson Statement, Pl.’s Ex. 4, $7,6ECF No. 4. The
defendant argues that thiaiptiff “did not allege in her due process complaint that the student
not receiving IEP services or that he receives insufficient serviGeseDef.’s Opp’'n 5, ECF
No. 9. In other words, the hearing officer could not know that J.J. was notgeltyservices,
as that factvas never alleged in the due process complaint, and only came stenegi after
the hearing officer rendered her decision. Since the initiation of tlgetian, it has become
clear that notwithstanding J.J.’s current stauNCIA, and not in a DCP&:hoo| he can still
getspecial educatioservices, if he has the ability to get afithe IEP. SeeJohnson Statement
196-7. At the motions hearindghe Districtsuggested that becaubés possibility wasot
before the baring officer, remanding this case to the hearing officer to corsidetual
scenario nooriginally before her would be inappropriate under 20 U.§.€415(f)(3)(B) and
constitutes a failure texhaust administrative remedies

The District’s argument is unpersuasive for two reasémnst, he IDEA states that
“[t]he party requesting the due process hearing shall not be allowaide@agsues at the due
process hearg that were not raised [the due process complaint] . unless the other party
agrees otherwise.” 20 U.S.£1415(f)(3)(B). Thus, “the subject matter of a due process
hearing is limited to those issues that were raised in the due proogdsiot.” See District of

Columbia v. Pearsqr923 F. Supp. 2d 82, 87 (D.D.C. 2018Jowever, it is evident thdahe



issuegaised byMs. Morrisin her due process complaimve not changedshestill seeks a
full-time IEP and appropriate school placement for J.J. It is true thatdisebefore the hearing
officer havechanged, but those facts have not changed the issues raised, nomiie uélief
sought.

DeVries by DeBlaay v. Spillang an instructive case. 853 F.2d 264, 267 (4th Cir. 1988).
In DeVries the plaintiff had requested that her son attend a nergbbd schoo{Annandale
High School), as opposed to the private special education school heemasnattid. at 265.
While the plaintiff's due procesonmplaint was pendingg new IEP was developed for the
plaintiff's son that neavedhim to another sabol—still not Annandale, howeveld. The
plaintiff conceded that “virtually none of the evidence she interal@deseniat trial] was
related to the issue which had been the focus of the administrative prgsgedaw that her
sons IEP nolongercalled for his education at tipeivate special education schodtl. Because
thenew IEP called for the student’s education at a different schook#iieg the district court
dismissed the plaintiff's complaint on failure to exhadiinistrative remdiesgrounds. Id.
The Fourth Circuiteversed, finding thahe plaintiff did not need to rexhaustasthe relief she
sought—that her son gt to attend Annandaleremained the same regardless of his pra&dnt
Id. at 266-267. Moreover, the court pkained that “reexhaustion is inconsistent with the
statutory scheme [of the IDEA] when the complaint remains the daoagh the IEPs change.”
Id. at 267. Similarly here, the underlying complaint remains the-saviee Morris seeks a full
time IER, compesatory educatiorgnda proper stegdown placement for her son. Just because
his current schodfor facility) location has changed does not render Ms. Morcigisns either
unexhausted or not properly before the hearing officer in her originalnNme®13 complaint.

As such, Ms. Morrisieed not reexhaust—she is already in compliance with the IDEA.



Second, the Court is not persuaded that the IDEA prorasttatica standardas the
District suggests In Tayla v. District of Columbiathe District similarly argued that “it would
be fundamentally unfair” for the court to overturn the hearing officecssoa based ohafter
acquired evidencenever presented to the hearing officér0 F. Supp. 2d 105, 110 (D.D.C.
2011). That courtfoundthe defendant’s positiciunavailing” in light of the plain language of
20 U.S.C.81415(i)(2)(C)(ii), which provides thani canducting its review, the cour{i} shall
receive the records of the administrative proceedings; (ii) shalblké#ronal evilence at the
request of a party; and (iii) basing its decision on the preponderaneeefidience, shall grant
such reliefas it determines is appropridteSeed. at 109-11 (remanding the case back to the
hearing officer to consider the newdgquiredevidence) Other courts have similarly followed
suit, acknowledging the intersection between exhaustion under the IDEA an8.203)
1415(f)(3)(B). SeeMaine Sch. Admin. Dist. No. 35 v. Mr, B21 F.3d 9, 18 (1st Cir. 2003)
(“Although parents ordindy must exhaust their administrative remedies before appealing to a
federal court, the appellant&ilure to raise a thenonexistent compensatory education claim
before the hearing officer is not fatal to judicial reviearents are not expected twdahe gift
of prophecy’) (internal quotabn marks and citation omittedAlexis R. v. High Tech Middle
Media Arts Sch.No.07CVv830 BTM WMC, 2009 WL 238242@t *5(S.D. Cal. Aug. 3, 2009)
(“This Court agrees witthé First Circuit that a studesffailure to raise her thenonexistent
reimbursement claim in her original due process complaint is notdgtaditial review of that
claim?”). Thus, the fact thahe status of.J.’sservices changed from pdimne to nme-at-all—
an urknowable fact athe time of the hearing officer’s decisterdoes not render the plaintiff's

claim either unexhausted or not properly before the hearing offjeen that the plain language
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of 20 U.S.C. 8 1415(i) allows courts to hear additional evidence, and thit@o not interpret
the IDEA to presume that parents “have the gift of propheSgé& Maing321 F.3d at 18.
C. Mootness

The Court nowturns to whether the hearing officer, was in fact, wrionfinding that
J.J.’s case was modtA case is considerédnod when the issues presented are no longer ‘live’
or the parties lack a legally cognizable interest in the out¢oewell v. McCormack395 U.S.
486, 496 (1969). A case, however, is “not moot so long as any single clairheoramains
viable, whethethat claim was the primary or secondary relief originally sougRatner v.
Saxbe522 F.2d 695, 704 (D.C. Cir. 1975).

In this case, the hearing officer determined that she was “unable to grastiehin this
matter that will presently affect tiparties’ rights’ SeePl.’s Ex. 2 at 3, ECF No.-2. Though
the hearing officer's explanation is brief, she seemed persuaded by theéanee argument that
because of J.J.’s status in a juvenile detention center, he “would ableb® attend any
norpublic placement DCPS might be ordered to provide or receive any compgreshtoation
DCPS might be ordered to fundld. at 2. While thatstatementnay have been true as to the

placement relief sought by J.J.’s mothéthe timedeclaratory relief ad compensatory

2 Seealso MARK C. WEBER, SPECIAL EDUCATION LAW AND LITIGATION TREATISES

22:4 (3d ed. 2008) (“Courts should take the additional evidence provision of teeatt
invitation to receive new evaluations and information about events tharedafter the
hearirg, in order to ensure that any prospective court order makes sensemid’s current
situation.”).

3 Although the hearing officer is not in fact an Article 11l judge, she whestab
issuea decision on mootness grounds. Courts in this jurisdiction have acknedlasignuch.
Seelesesne ex reB.F. v. District of Columbia447 F.3d 828, 833 (D.C. Cir. 200@lsagreeing
with a hearing officer’s decision to dismiss an administrative complaint aness grounds)
Fullmore v. District of ColumbiaNo. 1300409, 2014 WL 808083, at *5 (D.D.Eeb. 28, 2014)
(explaining that courts have “evaluated arguments regarding mootriesef@rence to the
claims asserted in the administrative complaint,” and upholding a gedficer’s decision to
dismissan administrative complaint on mootness grounds).

11



education remained as viable forms of relief that the hearing officeotatidress.Where

certain forms of relief remain availabkjchclaims are not mootedSeeChurch of Scientology

of California v. U.S.506 U.S9, 14 (1992)(“The availability of [a] possible remedy is sufficient
to prevent [a] case from being moot.’Rinto v. Dstrict of Columbia 938 F. Supp. 2d 25, 31
(D.D.C. 2013)explaining that where a hearing officer has resolved one of the gdlaiok#fims,

but not anothetthe unresolved claim does not become mo8tggs v. BBtrict of Columbia

679 F. Supp. 2d 43, 54 (D.D.C. 2010)Where a school district has provided a parent with some
forms of relief, but not with all of the specific relief requestgdhér, herclaims are not moot.”)

Specifically, Ms. Morris asked that the District provide J.J. wifillatime IEP.
Declaratory reliewarding a fulitime IEPremaired, and remasavailable and J.J. does not
need to beurrentlyattending a DCPSchoolfor ahearing officer to awarthat relief.
Importantly, if J.J. were to receive a ftilne IEP today, he could begin getting ftithe special
education at the NCIA, as the parties have represented to the @detreleased entirely to a
newDCPSschool SeeJohnson Statemefif6-7; Pl.’s Reply 3, ECF No. 12Thus, that claim
for relief is not moot.

In addition, Ms. Morris requested any compensatory relief that wasg@pate. “Under
the theory of compensatory education, courts and hearing officers may egucation services
.. .to be provided prospectively to compensate for a past deficient prégReid ex rel. Reid
401 F.3d at 52%nternal quotation marks and citations omitte@purts have specifically held
that where the possibility of compensatory education is still availaplajraiff's claim will
survive a mootness challeng8ee Lesesrex rel. B.F. v. District of Columbjal47 F.3d828,
833(D.C. Cir. 2006) explainingthat even though one of the plaintiff's claimasmooted, the

hearing officer’s failure to address the plaintiff's compensatorgathn claim renderit not

12



moof); Theodore v. Disict of Columbia655 F.Supp.2d 136, 144 (D.D.C2009) (declining to
dismiss as moot unresolved claifos compensatory educatipthough the District had provide
partial relief to plaintiffs); Flores ex rel. J.F. v. District of Columhid37 F. Supp. 2d 22, 381
(D.D.C. 2006) holding that the plaintiff's case was not otdecause “the plaintiff here
contends that her request for a compensatory educatiofoplger child] has not been
satisfied”). Similarly here, compensatory education remains available toridJajaays did'

As such, that claim for relief is not moot.

Finally, Ms. Morris’s claim for placement relief alsonot moot Though J.J. may not
necessarily benefit from a stelpwn placement the day the hearing officer makes a
determinationgiven that his releas#ate from NCIA is not currently ascertainde will still
benefit from that decisiothe moment he is released from N&HAvhich is impending.SeePl.’s
Reply 1,Def.’s Opp’n 3(explaining that J.J. will be released anywhere between three months
and ninemonthsfrom his January 2014 detent)orAs such, a decision made now will benefit

him if not immediately, as soon as he is released.

4 Moreover, Ms. Morris has represented to the Court that even though J.J

currentlyat NCIA, he comes home every other weekend and could receive compensatory
education services when he is honseeMorris Statemen§ 6, ECF No. 121; Pl.’s Reply 8 n.4.

> This claim for relief, therefore, may implicate the ripeness, as oppoghd to
mootness doctrine of justiciability. Even so, the igsuill ripefor judicial review
“Determining whether @dministrative action is ripe for judicial review requifascourt]to
evaluate (1) the fitness of the issues for judicial decision and (2) thehifato the parties of
withholding court consideration.Nat’'l Ass’n of Home Builders v. U.S. Army Corps of
Engineers440 F.3d 459, 463 (D.C. Cir. 2006)Jnder the doctrine’s first prong, we look to see
whether the issue is purely legal, whether consideration of thevigsud benefit from a more
concrete setting, and whethe agency’s action is sufficidy final.” Village of Bensenville v.
F.A.A, 376 F.3d 1114, 1120 (D.C. Cir. 2004) (citations omitted). Under the second prong, the
court considers “whether postponing judicial review would impose an undderbon [the
parties] or would benefit the ad.” Id. Here,thereis no reason to postpone judicial reviefv
Ms. Morris’s placement relief claim until a release date is actuallasehaivould burden he
parties who would have to ritigate the placement relief issue that arose once thageldate
was set Postponing a judicial decision would ajgove an inefficient use of judicial resources,

13



Importantly, askindVis. Morris to wait until J.J.’s release date isteatefile her due
process complaint imconsstent with the purpose of the IDEA, which is to ensure that children
with disabilities get the special educatserviceshey need.Though the statute provides for
promptresolutions of due process complaintsould take up t@5 days after a compldiis
filed for ahearing officer to reach a decisio8ee34 C.F.R.8 300.515.For instance in this case,
Ms. Morris filed her administrative complaint on November 14, 2013, and digethat decision
until three months later, on February 13, 204i4h an intermittent decision issued in January
2014, two months aftdrercomplaint was filed. It is entirely possible that if Ms. Morris files a
newdue process complaint once J.J.’s release date isws#ittake a heang officer up to 75
days to issue a decision on J.J.’s stepn placemerdnd IER This meanshatuntil a hearing
officer issues a decigigJ.J.’sIEP and placement status remain in limbo. Moreover, it is
entirely possible that in the ujo-75 day period the hearing officer takes to issue a decision,
J.J.’sschool status maghangeagain as he has been-and-out of juvenile detention facilities
for nearly four yearsSeePl.’s Ex. 1112-7. And Ms. Morris claimshatJ.J.being sent to
Ballou, because it is an inappropriate setting, resulted in his criminaliobeh@wus, if the
release date et less than 75 days before relehse;ould end up back at Ballou before a
decision is rendered, possibly getting into trouble ag@hus, it s entirely possible that if Ms.
Morris has to start all over again, J.J.’s case may again be fouwtdoma hearing officer,

making Ms. Morris’s claim capable of repetition, yet evading revi€ee Zearley v. Ackerman

and as set forth abovérustratethe purposes of the IDEA, which calls for prompt decision
making As such, the plaintiff's placement relief clainmsigficiently ripe for judicial review.

The hearing officer originally issued a decision on January 14, 2014, finding the
case not moot because neither party provided documentation showing oneanatier tha
the case was moot. The defendants then filed a motion for recotisit@fahat decision, with
supporting affidavits.SeePl.’s Ex. 2 at 12, ECF No. 42. This explains why the February 2014
decision date is out of the day window.

14



116 F. Supp. 2d 109, 112 (D.D.C. 2000) (“The doctrine of ‘capable of repetition yeng@vadi
review’ is an exception to mootness for cases where the party can dexteothstt ‘(1) the
challenged action is in its duration too short to be fully integrated prior¢estation or
expiration,and (2) there is a reasonable expectation that the same complainyngyibdoe
subject to the same action agdin(quoting United States v. Westoh94 F.3d 145, 14@.C.
Cir. 1999)).

This is not the cycle contemplated by the IDEA. A remand is the ajpg@pemedyso
that Ms. Morris can get the prompearingshe seeks for J.J., without having to fear J.J.’s
detentionstatus as an impediment to that religideedjf the hearing dicer finds that J.J. is
entitled, afull-time IEP and a new placement ngtentiallyhelp end theatternof J.J. being
in-and-out of detention facilities.

The Courthereforefinds thatJ.J.’s case is not mgaind as suchwill remand this case
backto the hearing officer to hold a due process hearing withlousthesslays of entry of this
Opinion, and issue a decision withicdlendaidays of the hearingThe hearing officer should
address Ms. Morris’s claifor declaratory relief in the form of a fdilme IEP, as well as her
claims for compensatory educati@md a proper stegown placement for J.J. whenise
released from NCIA. The hearing offiasmot limited to the facts before her in the November
2013due processomplaint,because, as set forth abois. Morriscurrentlyseeks the same
relief for J.Jthat she did themggardless ad.J.’scurrentschool (or detention facility)
placement. The hearing officemploying all of her equitable poweshouldtherefore consider

what placement relief is available to J.J. upon his release from.NCIA
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V. CONCLUSION
For the foregoing reasons, the plaintiff's motion for a preliminarynicgion,
consolidated with the case on the merits, is GRANTED, and JUDGMENENTERED for the
plaintiff. An order consistent with this Memorandum Opinion is sepgratel

contemporaneously issued.

Dated: April 25, 2014 RUDOLPH CONTRERAS
United States District Judge
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