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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

S.S., a minor child, by and through YVETTE
STREET,

Plaintiff,
Civil Action No. 14-344 (CKK)
V.

DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION
(October 9, 2014)

Plaintiff Yvette Streetpn behalf of her minor child S.Siled suit against the District of
Columbia, alleging the District failed to provi&S. with a free appropt& public education in
violation of the Individualsvith Disabilities Education Improvement Act (“IDEA*R0O U.S.C. §
1400 et seq Presently before the Court is Plaintiff's [14] Motion to Amend Complaint and
Request for Discovery. The District opposesiilff’s motion on the grounds that the proposed
amendment is futile. Upon consideration of the pleaditiys relevant legal authorities, and the

record as a whole, the Court finds that Ri#fis proposed amendment would not survive a

! The IDEA was re-authorized and re-dieti pursuant to the Individuals with
Disabilities Education Improvement At 2004, Pub. L. No. 108-446, 118 Stat. 2647 (2004).
The short title of the re-authorized and aehed provisions remains the Individuals with
Disabilities Education ActSeePub. L. No 108-446, § 101; 118 Stat 2647; 20 U.S.C. § 1400
(2006). Accordingly, the Court refersttee amended Act herein as the IDEA.

2 Plaintiff's Complaint (“Compt’), ECF No. [1]; Paintiff's Motion to Amend Complaint
and Request for Discovery (“Pl.'s Mot.”), ECRo. [14]; Proposed Amended Complaint (“Am.
Compl.”), ECF No. [14-1]; Defendant’s Oppositi to Plaintiff's Motion to Amend Complaint
and Request for Discovery (“Def.’s Opp’'n”), EQNo. [15]; Plaintiff's Reply to Defendant’s
Opposition (“Pl.’s Reply”), ECF No. [16].
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motion to dismiss. Accordingly, Plaintiff's Mion and request for discovery are DENIED for
the reasons explained below.
l. BACKGROUND

Plaintiff S.S. is a twelve-year old “childith a disability” as defined by 20 U.S.C.
1401(3). Compl. 1 6. S.S. is eligible for spdceducation and related services under the
diagnosis of Autismld. Plaintiff alleges DCPS denied S&free appropriate public education
(“FAPE”) during the time S.S. was enrolled at MacFarland Middle School by failing to properly
evaluate S.S., failing to properly formulate aegtise S.S.’ Individuaed Education Program
(“IEP”), and failing to provideé5.S. home instructiond. 1 1-2.

On September 10, 2013, Plaintiff filed an adistrative due process complaint alleging
that the District of Columbia Public Schod®©®CPS”) denied S.S. a FAPE by: (1) failing to
implement S.S.’ IEP, specifically the adapfdd/sical education requirement, during the 2011-
2012 school year; (2) failing to rergluate S.S. in all areas stispected disability within a
reasonable period of time; (3) failing to provide home instruction from January 8, 2013, to June
20, 2013; (4) failing to pay for “medical services incurred by the parent in her effort to secure an
appropriate IEP and placement for the past fwears”; (5) failing to include as IEP team
members on June 11, 2013, “individuals who can interpret theudtisnal implications of
evaluation results”; (6) failingto consider independent evaluations and other relevant
information provided by the parent at thendull, 2013, IEP meeting “in order to change the
student’s eligibility classification and develoan appropriate IEP”; (7) failing to permit
meaningful parental participah in the IEP development aqdacement decision on June 11,
2013; (8) failing to review and revise the IBP appropriate on June 11, 2013; (9) failing to add
school health services as a rethservice to the June 11, 2013PtH10) failing to add Applied
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Behavior Analysis (“ABA”) as a supplementaayd or service to thdune 11, 2013 IEP; (11)
failing to add IEP goals, objectives, accommodatiand services to address S.S.” Traumatic
Brain Injury (“TBI”) on Junell, 2013; (12) failing to addo the IEP goals, objectives,
accommodations, and services to address S$&iavimpairment on June 11, 2013; (13) failing
to have an appropriate IEP in effecttl¢ beginning of the 2013-20Bthool year; and (14)
failing to provide an appropriate placement for the 2013-2014 school year. Def.’s Opp’n, Ex. 1
(Plaintiff's Administrative DueéProcess Complaint), at 7-9.

A pre-hearing conference was held ontéber 11, 2013, and a Pre-Hearing Order was
issued on October 18, 2013. e€lHearing Officer identifiedthe following issues to be
determined at the administrative hearing:etfier DCPS denied S.S. a FAPE by (1) failing to
implement S.S.” June 13, 2011, IEP during #011-2012 school year Impt implementing 30
minutes per week of adaptive physical etian from August 22, 2011, through June 14, 2012,
(2) failing to reevaluate S.S. in all areas o$ected disability, spea#lly failing to conduct
neuropsychological or neurologicassessments to determin&ifs. had TBI in December 2011
and failing to conduct occupatidntherapy and physical therapy assessments; (3) failing to
provide S.S. with home-based instruction services from January 8, 2013, through June 20, 2013;
(4) failing to fund medical services provided $S.; (5) failing to include persons able to
interpret evaluation results at the June 11, 2013mME&ting; (6) failing to appropriately identify
S.S.’ disability classification on June 11, 2013, byaiassifying S.S. as a student with multiple
disabilities rather than as a statl&vith autism; (7) failing tgrovide the parent the opportunity
to participate in S.S.” June 12013, IEP meeting; (&niling to include nusing services for the
administration of S.S.” prescription medication the June 11, 2013, IEP; (9) failing to include
ABA as a supplementary aid or service on SJ8rie 11, 2013, IEP; (10) failing to develop an
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appropriate IEP; and (11) failj to provide placement in a non-public special education day
school in the June 11, 2013, IEP. Def.’s Opfr, 2 (Oct. 18, 2013, Pre-Hearing Order), at 2-3.
Plaintiff did not object to théssues to be determined asdgbed in the October 18, 2013, Pre-
Hearing Order.SeeDef.’s Opp’n, Ex. 3 (Dec. 5, 2013, Hearing Officer's Determination), at 4-5.
Subsequent to the issuance of the Pre-HearidgrQbut prior to the administrative due process
hearing, the Hearing Officer ruled on Defendamhotion to dismiss and dismissed issues two
(2) and four (4) and limitedssue three (3) to the peried March 17, 2013, through June 20,
2013.Id. at 5.

Following the due process hearing, the Hearintic®f dismissed eight of Plaintiff's nine
remaining claims.Id. at 58. Thereafter,;roMarch 4, 2014, Plaintiffs filed a Complaint in this
Court under the Individuals with Disabilities Education Act (IDEA), 20 U.S.C. 81et08eq.,
alleging that DCPS: (1) failed to re-evaluate S.S. in all areas of suspected disability within a
reasonable period of time after his injuries at MacFarland Middle School; (2) failed to provide home
instruction during the 2012-2013 school year; (3) failed to consider all of the independent evaluations
provided by the parent at the June 11, 2013, IEtimg; (4) failed to change S.S.’ disability
classification to multiple disabilities at the Judé, 2013, IEP meeting; (5) failed to permit
meaningful parental participation at the June 11, 2013, IEP meeting; (6) failed to review and revise
S.S.” IEP at the June 11, 2013, IEP meeting; (if@dao provide an appropriate placement and to
permit the parent to have input regarding treceiment decision for the 2013-2014 school year; and
(8) failed to have an appropriate IEP in effect at the beginning of the 2013-2014 schoobgear.
Compl. 11 43-94. Additionally, Plaintiff alleged thitae Hearing Officer failed to render a fair and

proper decisionld. 1 93-94.



Plaintiff subsequently filed a Motion tdmend Complaint and Request for Discovery.
Plaintiff seeks to amend her Complaint boclude a claim under Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. 8794. This new claim—Count X—alleges that DCPS
violated Section 504 by “employ[ing] individwalwho lacked [the] essential credentials to
administer and supervise the autism programN&¢Farland Middle School,” specifically, the
ABA-based program. Am. Compl. {1 100. IRtdf seeks discovery “to examine DCPS’
professional judgment and potential gross misjegt” as relates to &htiff's Section 504
claim.SeePl.’s Mot. at 4.

I. LEGAL STANDARD

Pursuant to Federal Rules of Civil Procedd5(a), “a party may amend its pleading only
with the opposing party’s writteoonsent or the court's leaveghd “[tlhe court should freely
give leave when justice so requires.” Fed.G. P. 15(a)(2). However, the Court “may
properly deny a motion to amend if the amded pleading would not survive a motion to
dismiss.” In re Interbank Funding Corp. Securities Liti29 F.3d 213, 218 (D.C. Cir. 2010).
“An amendment is futile if the proposed dhiwould not survive a motion to dismiss.”
Commodore-Mensah v. Delta Airlines, In842 F. Supp. 2d 50, 52 (D.D.C. 2012) (citation
omitted).

Defendant argues that Plaffis Section 504 claim woul not survive a motion to
dismiss for lack of subject matter jurisdictigursuant to Federal Rule of Civil Procedure
12(b)(1). To survive a motion to dismiss pursuariRule 12(b)(1), the pintiff bears the burden
of establishing that the court has sdbj matter jurisdiction over its claimMoms Against
Mercury v. FDA 483 F.3d 824, 828 (D.C. Cir. 2007). tetermining whether there is
jurisdiction, the Court may “coiger the complaint supplementéy undisputed facts evidenced
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in the record, or the complaint supplementedubgisputed facts plus the court's resolution of
disputed facts.” Coal. for Undergroundexpansion v. Mineta333 F.3d 193, 198 (D.C. Cir.
2003) (citations omitted). “At the motion to digsistage, counseled complaints, as well as pro
se complaints, are to be construed with sufficient liberality to afford all possible inferences
favorable to the pleadem allegations of fact.Settles v. U.S. Parole Comm#429 F.3d 1098,
1106 (D.C. Cir. 2005). “Although a court must acceptras all factual allegations contained in
the complaint when reviewing a motion to dismiss pursuant to Rule 12(b)(1),” the factual
allegations in the complaint “will bear closscrutiny in resolving d@2(b)(1) motion than in
resolving a 12(b)(6) motion for failure to state a claindvtight v. Foreign Serv. Grievance Bd.
503 F.Supp.2d 163, 170 (D.D.C. 2003ff'd 2008 WL 4068606 (D.C. Cir. Mar. 17, 2008)
(citations omitted).
1.  DISCUSSION

A. Motion to Amend

Defendant argues that Plaffis proposed Section 504 chaiwould not survive a motion
to dismiss for lack of subject matter jurisdiction, thus leave to amend the Complaint in this
respect would be futile and should be deni&pecifically, Defendantantends that the Court
lacks subject matter jurisdiction over Plaintiff swelaim because Plaintiff failed to exhaust her
administrative remedies as to that claim. “[Adhta showing that exhaustion would be futile or
inadequate, a party must pursue all administaivenues of redress under the [IDEA] before
seeking judicial review under the AcCox v. Jenkins878 F.2d 414, 419 (D.C. Cir. 198%ge
20 U.S.C. 8§ 1415(f), (g) (setting forth requirentgefor impartial dueprocess hearings and
appeals). This exhaustion requirement applipgly to claims concerning the rights of children
with disabilities brought pursuairio the provisions of the Rehabilitation Act. 20 U.S.C. §
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1415(l). Although the IDEA does ndtestrict or limit the rights, procedures, and remedies
available” under other applicable federal laws plaintiff must nonetheless exhaust the
administrative procedures set forinder the IDEA when “seekinglief that is also available
under” the IDEA, regardless of theagitory basis for such claimdd.; seealso Polera v. Bd. of
Ed. of Newburgh Enlarged City School Di&88 F.3d 478, 487-88 (2d Cir. 2002).

In response, Plaintiff arguesatishe “did in facinvoke the administrative process.” Pl.’s
Reply at 2. Plaintiff appears to argue thatéaese she went through the administrative hearing
process as to some of her claims presently bef@eCourt, she exhausted all of the claims she
now desires to bring before this Courtd. It is well-established law that administrative
exhaustion requirements applydachclaim a plaintiff seeks to brg before a district courtSee
20 U.S.C. § 1415()(2)(A) (“any party aggrieved by the findings and decision made under this
subsection, shall have the right to bring a civil actwith respect to the complaint presented
pursuant to this section.”) (emphasis addedg also Chambers ex rel Chambers v. School Dis. of
Philadelphia Bd. of Edug 587 F.3d 176, 187 n.14 (3d Cir. 2009) (“In other words, the IDEA
provides that a party seeking judicial relief from the decision of state administrative proceedings may
do so only to the extent that the party sought such relief in those proceediBEKmon ex rel.
Blackmon v. Springfield R-XII School Djst98 F.3d 648, 655-56 (8th Cir. 1999) (“[U]nder well-
established judicial interpretations of the IDEfplaintifff had an obligation to exhaust her
administrative remediesith regard to the issues upon which she seeks judicial réviemphasis
added)).

Here, Plaintiff seeks to bring the claimattDCPS employed individuals who lacked the
essential credentials to administer MacHatla autism program and, specifically, its ABA-

based program. The Court has reviewed Pfisnidministrative due process complaint and the



issues considered by the HewriOfficer during the due process hearing and does not find that
this claim was raised during the administrativdastion process. The closest allegation in
Plaintiff’'s due process complaint to the claim Pl#imow seeks to bring is Plaintiff's claim that
DCPS failed to add ABA therapy assupplementary aid or sergito the June 11, 2013, IEP.
However, that claim is still separate and distiinom Plaintiff's new claim. As the allegations
underlying Plaintiff’'s newSection 504 claim are separate anstidct from the allegations that
were exhausted during the administrative proceedings, it would be futile for Plaintiff to amend
her complaint to add her Section 504 claim bec#usge allegations have not been exhausted.

In the alternative, Plaintiff argues that she cannot be faulted for not pleading and
litigating her Section 504 claim before the adisirative hearing officebecause “the office
established by the District of Columbia bh®ar IDEA complaints, cannot hear Section 504
claims.” Pl.’s Reply at 3. Thu#®laintiff contends, “failure tpresent a Section 504 claim at the
administrative level does not constitute a failure to exhaust administrative remedaes.”
Plaintiff's alternative argument, howevemisunderstands the scope and purpose of IDEA
exhaustion. Even if a DCPS IDEA hearing offi does not have jurisdiction over an actual
Section 50£laim, theallegationsrelated to a Section 504 claim stiked to be raised before the
IDEA hearing officer to the extent that they “relate unmistakably to the evaluation and
educational placement of [the studenijl.'T.V. v. DeKalb Cty. Sch. Dis#46 F.3d 11531159
(11th Cir. 2006), and “could bedeessed to any degree by theeWWs administrative procedures
and remedies,Padilla v. Sch. Dist. No. 1 ithe City and Cty. Of Denver, C833 F.3d 1268,
1274 (10th Cir. 2000). For example, courts hasgeatedly held that even though an IDEA
hearing officer is not able tdfer monetary relief under the IDEA plaintiff raising a claim for
monetary damages for an educational injury naxgtaust that claim before an IDEA hearing
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officer if the claim could be redressedany degree by the IDEA’s non-monetary remedtese
Douglass v. District of Columbja605 F.Supp.2d 156, 166-67 (D.D.C. 2009) (citing cases).
Likewise, although Section 504ta#iation claims are not cograble under the IDEA, courts
have regularly required plaiffs to exhaust thir retaliation claimsthrough the IDEA
administrative process to the temt that they are related tine student’s evaluation and
education.See, e.g., Rose v. Yea?4 F.3d 206, 210 (1st Cir. 200(holding that all the
plaintiff's claims, including thathe school “retaliated againshft student] in response to the
[parents’] efforts to enforce his educatiomahts,” were subject to the IDEA’s exhaustion
requirement because they “relate unmistakablyhe evaluation anddacational placement of
[the student].”). Similarly, here, even if DCPS indicated that an IDEA hearing officer would not
hear a Section 504 compif case law requires &htiff to raise theallegationsrelated to her
Section 504 claim in an IDEA complaint subnutteo an IDEA hearingfficer because they
clearly relate to S.S. educational placemantl could potentiallype redressed by IDEA
remedies. As Plaintiff did not raiserh@ection 504 allegations in any IDEA
complaint and has failed to show that exhaustias futile, the Court denies Plaintiff leave to
amend her Complaint to include this claim. Teurt also denies PIdiff leave to amend her
Complaint to include the addial factual allegations Plaifftincluded to support her Section
504 claim, notably Am. Compl. 11 2, 12, and 14-18.

B. Request for Discovery

Finally, since Plaintiff admither request for discoveryléivs from the amendment of
the complaint in this case” and, indeed, her reguedates exclusively tgathering evidence to

support Plaintiff’'s Section 504 claim, the Cougabenies Plaintiff’ sequest for discovery.



V. CONCLUSION

For the reasons stated above, the Court findsittwould be futileto allow Plaintiff to
amend her complaint to include a Section 504dRditation Act claim kcause the allegations
underlying Plaintiff's proposd claim have not been exhawst@nd thus would not survive a
motion to dismiss. Accordingly, the CouDENIES Plaintiff's [14] Motion to Amend
Complaint. The Court also DENIES Plaintiff'sguest for discovery ahe requested discovery
relates exclusively to Plaintiff’ proposed Section 504 claim.

/sl

COLLEEN KOLLAR-KOTELLY
WNITED STATESDISTRICT JUDGE
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