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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRIENDS OF ANIMALS
Plaintiff,
Civil Action No. 14-cv-0357(BAH)
V.
Judge Beryl A. Howell

SALLY JEWELL, in her official capacity as
Secretary of Interigret al.,

Defendans,
V.
SAFARI CLUB INTERNATIONAL,

Defendantintervenor.

MEMORANDUM OPINION

Friends of Animals, an animal advocacy organization, brings saibhstgheNational
Fish and Wildlife Services (“FWS”) and United States Department of dint@ollectively “the
FederaDefendants”) for a judgment declaringitle I, Section 127 of the Consolidated
Appropriations Act, 2014'Section 127) unconstitutionabr, alternativelydeclaringthatthe
Reinstatement of the Regulation That Excludes U.S. Captigd ScimitarHorned Oryx,
Addax, and Dama Gazelle From Certain ProhibitidRginstatement Rule”)79 Fed. Reg.
15,250 (March 19, 2014yiolates the Endangered Species Act (“ESA”), 16 U.S.C. § 631
seq, and the Administrative Procedure Act (“APA”), 5 U.S.C. § 8b%eq' SeeFirst Amended

Compl. for Injunctive and Declaratory Relief (“Am. Compl.”), ECF.NO®. Now pending

Although plaintiff's Amended Complaint claims that the Reinstatement Ralktes both Section 10(c) and
Section 10(d) of the ESA, the plaintiff has expressly waived its ¢legarding Section 10(d5eePI's Mot. for
Summ. J. ai n.1, ECF No. 16.
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before the Court is the plaintiff Motion for Summary Judgment, ECF No. 16, the Federal
DefendantsCross Motion for Summary Judgment, ECF No.d the Defendadntervenor
Safari Club Internationad CrossMotion for Summary Judgment, ECF No. 20. For the reasons
stated below, summary judgmengigntedn favor of theFederal Defendantnd the
Defendantintervenor

l. BACKGROUND

Thefactualbadkground of this dispute has been explained in great dettiid@€ourt in
Safari Club International v. Jewel®60 F. Supp2d 17, 2246 (D.D.C. 2013), a related case in
which all the present parties participated. Accordingly, the Collrsmvnmarizebelowonly
those issues most relevant to the present dispute.

This case involves issues surrounding the most effegtatbodto conserve three
antelope speciesthe scimitarhorned oryx, dama gazelle, and addaxhose herds have
dwindled, if not disappeade from their native environments in North AfriéaAs of June 2013,
“[t]he oryx is believed to be extirpated in the wild, the addax numbese flhan 300, and the
dama gazelle numbers fewer than 5002-Month Findings on Petitions to Delist U.S. Capti
Populations of the Scimitdrorned Oryx, Dama Gazelle, and Addax, 78 Fed.Reg. 33,790 (June
5, 2013). Despite dwindling wild populationsaptive populations of the three antelope species
exist in the United States and other parts of the wokklof 2013,the FWS cited estimates from

the SaheleSaharan Interest Group that there were “about 48000 scimitathorned oryx,

2 The scimitafhorned oryx, which once had an extensive range in North Africa, siwads 47 inches tall and
weighs about 450 pounds with a generally pale coat andréadishbrown neck and chesseelisting Rule, 70
Fed.Reg. at 52,319. Adult oryx possess a pair of horns curving back in ap er&d inchesSee idThe addax,
which once existed throughout the deserts anellsgbrts of North Africa, from the Atlantic Ocean to the Nile
River, stands about 42 inches tall and weighs around 220 pounds watyiskr-grhite coat and spiral horns which
twist up to 43 inches lon&ee idThe dama gazelle, the largest of the gazelles and the smallest of thentieiepe
species at issue in this suit, was once common and widespreadandigdmarid regions of the Sahara. This
animal is about 39 inches tall at the shoulder and weighs about 160 patimdsnostly reddistorown body, but a
white head, rump, and underpage id. The dama gazells’horns extend back and,upaching a length of about
17 inches longSee id.



1,500 addax, and 750 dama gaz#illeaptivity worldwide.” Id. at 33,791see alsd-inal Rule to
List the ScimitatHorned Oryx, Adlax, and Dama Gazelle as Endangerédsiing Rul€), 70
Fed.Req.52319, 52,322 (Sept. 2, 2005).

The FWS which is vested with the authority to designate the three antelopespsci
endangered under the ESA, has spent two decades consttetimge antelope speciesth
input from both commercial and ngmofit groups interested in conserving the species for
different ends.These efforts culminated with the issuance, in 2005, of two rulespfomhich
listed the three antelope species as pgded(the “Listing Rule”)and the other of which
provided a blanket exemption for U.S. captived herds of the same spedig® “Captivebred
Exemption”). Seelisting Rule, 70 Fed. Reg. 59; Exclusion of U.S. CaptivBred Scimitar
Horned Oryx,Addax, and Dama Gazelle from Certain Prohibiti§i&aptive-bred Exemption”),
70 Fed. Reg. 5310 (September 2, 20057 he Captive bredExemptionpermitted‘otherwise
prohibited activities that enhance the propagation or survival optwes[,]” includng “take;
export or reimport; delivery, receipt, carrying, transport or shipmenhiaristate or foreign
commerce, in the course of commercial activity; or sale or offeringdflerin interstate or
foreign commerce.”SeeCaptivebred Exemption70 Fed.Reg. at 52,311, 52,317.

The Captivebred Exemption was almost immediately challenged in cotwb sets of
plaintiffs—including the plaintiff in the present dispute, Friends of Animdlked lawsuits in
the United States District Court for the Northern District of Calitfoemd the United States
District Court for the District of ColumbiaThe lawsuits were consolidated in this jurisdiction.

See Friends of Animals v. Salazé26 F.Supp.2d 102, 10506 (D.D.C.2009). Inthe

3 Prior to consolidation, the court in the Northern District of Californiad on a motion to dismiss for lack of
subject matter jurisdiction, which challenged those plaintiffs’ stangtirbring sui The court held that the
“Defenders of Wildlife [had] standing to pursue its claim that the [FW8ated § 10 of the ESA by issuing a
regulation which permits the taking of the three antelope spatiasategorical rather than cdsecase basis.”
See Cary v. HallNo. 054363, 2006 WL 6198320, *13 (N.D. C&ept. 302006).
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consolidated lawsuit, thalaintiffs alleged that the FWS unlawfully promulgated the Captive
bred Exemption in violation of several sections of the ESA antl#tenal Environmental
Policy Act, 42 U.S.C. 8321,et seq See idat 106. In rulingon the parties competing motions
for summary judgmenthe court first determined that the plaintiffs had standamdy “to pursue
their claim that the FWS violated subsection 10(c) of the [ESA] thmomulgated the
[Captivebred Exemption.]”Id. at 114-15. Thecourt then granted summary judgment in favor
of the plaintiffs because the Captibgeed Exemption violate8ection 10(c)f the ESA which
provides that “[tjhe Secretary shall publish notice in the Federattegif each application for
an exemption or penit which is made under this sewti” 16 U.S.C. 8§ 1539(c)Specifically,

the court determined “that the text, context, purpose and legislativerhst¢Section 10] make
clear that Congress intended permits for the enhancement ofptmoeor surwal of an
endangered species to be issued on almasase basis following an application and public
consideration of that application” rather than in the form of a blanlkhgtion. Friends of
Animals 626 F.Supp.2d at 115.Thecourt “remanded” the consolidated cases to the FWS “for
further proceedings consistent with the memorandum opinidafying the decision of how
best to proceed to tlagencys discretion.SeeOrder, No. 04cv-01660, ECF No. 83, at 1;
Order, No. 06cv-02120, ECF No. 44, at 1.

In response to theourt' s decisiordeclaringthe Captivebred Exemption invalidvarious
organizations sought to delist the three antelope spedids the FWS took steps to revoke the
Captivebred Exemption.On July 7, 2011, the FWS publishegraposed rule to withdraw in
full the Captivebred Exemption.SeeRemoval of the Regulation that Excludes U.S. Cagptive
Bred ScimitarHorned Oryx, Addax, and Dama Gazelle From Certain ProhibitionSe@ddReg.

39,804 (July 7, 2011(fProposed Removal Rule”)On January 5, 2012, the FWS issued its final



rule removing the Captivbred Exemption, effective April 4, 2015eeRemovalof the
Regulation that Excludes U.S. CaptBead ScimitartHorned Oryx, Addax, and Dama Gazelle
from Certain Prohibitions (“Removal Rule”J7 FedReg. 431 (January 5, 2012)he agency
issued the Removal Rule as a necessary step to comply with the 200dedisiends of
Animals The Removal Rule explained that:
This change to the regulationdnsresponse to a court order that found that the
rule for these three species violated section 10(c) of the [ESA]. These thr
antelope species remain listed as endangered under the [ESA], and ayplérson

need to qualify for an exemption or obtain arhauization under the current
statutory and regulatory requirements to eartchny prohibited activities.

Removal Rule, 77 Fed. Reg. at 431.
Shortly after the FWS issued tReoposed Removal Ruléut beforassuance of the final
Removal RuleSafari Clublnternational (“SCI”) filed suiin this jurisdictionallegingthat the
FederalDefendants violated the ESA and the APA by including U.S. captize herds of the
three antelope species in the 2005 listing determinatitre first instancefailing toremove
U.S. captivebredherds from endangeregpecies status after the 20@xionin Friends of
Animals and failing to respond in a timely manner to 'SCGD10 petition for delisting See
SafariClub Int’l, 960 F. Supp. 2d at 40Thereafter,he Exotic Wildlife Associationfiled suitin
this Courton March 2, 2012, to invalidate and set asideRmoval Rule.Seed. at 41
Following consolidatiorof these two actionshis Courtgrantedrriends of Animals
motionto interveneas a defendanaiswell asthe motion ooneother animal conservation
organization See Safari Clulnt’l v. Salazay281 F.R.D. 32ZD.D.C. 2012)} Following

extensive briefing, this Court upheld the Removal Rule as a “ratiesgonse” to the coud

4 As part of its ruling permitting intervention, this Court determirned Eriends of Animals possessed standing to

proceed as a party in the suBee Safari Cluint’'l, 281 F.R.D. at 41 (concluding that Friends of Animals “would
suffer an informational injury if the plaintiffs’ succeed in settisgla the Final Rule”).
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2009 ruling inFriends of Animalbkolding the Captivdred Exemption invalid See Safari Club
Int'l v. Jewel] 960 F. Supp. 2édt 84°

This Courts ruling did not conclude the litigatiphowever On January 4, 2014,
President Obama signed into law the Conlstéd Appropriations Act, 2014litle 1, Section
127 of the Act provides:

Before the end of the éfay period beginning on the date of enactment of this

Act, the Secretary of the Interior shall reissue the final rule fhddi®n

September 2, 2005 (70 Fed. Reg. 52310 et seq.) without regard to any other

provision of statute or regulation that applies to issuance bfrsie.

Pub. L. No. 11376, 128 Stat. 5, § 127n other words, Congressandated thahe Secretary of
the Interior reissue the CaptiveredExemption On March 19, 2014, FW&mplied with
Section 127andreinstatedhe CaptivebredExemption SeeReinstatement of the Regulation
That Excludes U.S. Captiéred ScimitarHorned Oryx, Addax, and Dama Gazelle From
Certain Prohibitiong‘Reinstatement Rule?)79 Fed. Reg. 15,250 (March 19, 2014).

All of this leads to the present dispute. After issuance of the taeangent Rule, Friends
of Animals brought this suit against tRederal Defendants alleging that the Reinstatement Rule
violatedthe ESAand the APAseeAm. Compl. at 1 987, and that Section 127 violatdu
Constitution seeid. at 11 8689. SubsequentlySafari Club International intervened as a
defendant in the suitSeeMinute Order (April 2, 2014). Now pending before Geurt is the
plaintiff’s Motion for Summary Judgment, ECF No. Whjch is opposed by bothe Federal

Defendantsand thedefendanintervenor Safari Clumternational which parties have filed

crossmotions for summary judgmerdeeECF Nos. 17 and 20, respectively.

5 This Court’s decision is currently on appeal to the D.C. Circuite OIC. Circuit hasield the case in abeyance
pendingresolution othe present motionsSeeOrder,CaseNo. 13530Q Doc.No. 1494915-2D.C. Cir.June 17,
2014). A related case pending before this Cobriends of Aimals v. AsheNo. 13cv-1580, is currently stayed
pending resolution dhemotionsfor summary judgment in the present casleich may moot the plaintiff's
challenge in that case. Accordingtpncurrentlywith the issuance of thi@pinion, the Court wilbirecttheparties

in Friends of Animals v. Ashethe same parties to this suito file a joint status report indicating whether the stay
should be lifted and proposed schedule for future proceedings
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Il. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 56, summary judgmenbengranted when
the court finds, based upon the pleadings, depositions, and affidendtsther factual materials
in the record, “thathere is no genuine dispute as to any material fact and the movaritiesi ent
to judgment as a matter of lawFeD. R. Civ. P. 56(a), (c)seeTolan v. Cotton134 S. Ct. 1861,
1866 (2014)per curiam)Anderson v. Liberty Lobby, Inel77 U.S. 242, 2471986) “A
genuine issue of materitlct exists if the evidencéviewed in a light most fawrable to the
nonmoving party,could support a reasonable jisyerdict for the noimoving party'.
Muwekma Ohlone Tribe v. Salaz&08 F.3d 209, 215 (D.C. Cir. 201@juotingMcCready v.
Nicholson 465 F.3d 1, 7 (D.C. Cir. 2006)).

In APA cases involving crossiotions for summary judgment, “the district judge sits as
an appellate tribunal. Thentire caseon review is a question of lawAm. Biosciencdnc. v.
Thompson269 F.3d 1077, 1083 (D.Cir. 2001)(collecting cases). Accordinghyhis Court
need not and ought not engage in lengthy fact finding, since “[g]gnspalaking, district courts
reviewing agency action under the ABAarbitrary and gaicious standard do not resolve
factual issues, but operate instead as appellate courts resohahguegtions.”James Madison
Ltd. by Hecht v. Ludwid2 F.3d 1085, 109(D.C. Cir. 1996). Judicial review is limited to the
administrative recordsine it “is blackletter administrative law that in an [Administrative
Procedure Act] case, a reviewing court should have before it neither ordes$ information
that did the agency when it made its decisio@TS Corp. v. EPA759 F.3d 52, 64 (D.C. Cir.
2014) (internal citations and quotation marks omitted; alteratiomiginal);see5 U.S.C. §
706(2)(F) (“[T]he Court shall review the whole record or thosespatrit cited by a party . . . .");

Fla. Power & Light Co. v. Lorion470 U.S. 729, 743L985)(in applying the arbitrary and



capricious standard under the APA, “[t]he focal point for judi@alew should be the
administrative record already in existence . . ..” (quo@iagp v. Pitts411 U.S. 138, 142
(1973).

[I. DISCUSSION

Before turningo themerits of the plaintifs claims, both théederalDefendang and the
defendantntervenor challenge the plaintiéf standag, which is a threshold issue requiring
resolution The Court will therefore first examine the plaintiff's standiadting each claim in
this suit, concluding that the plaintiff maintains standing ¢alchallenge whether the
Reinstatement Rule violates Sectioffdd®@f the ESA. The Court next addresses whether the
Reinstatement Rule violates Sectiorffdd®f the ESA, concluding that it does not.

A. The Plaintiff’s Standing

Article Il of the Constitution restricts the power of federalitetio hear only “Cases”
and “Controversies.™The doctrine of standing gives meaning to these constitutionis loy
‘identify[ing] those disputes which are appropriately resolved thrchagfutlicial process.
Susan B. Anthony List v. Driehad84 S.Ct. 2334, 2341 (2014) (alterations in original) (quoting
Lujan v. Defenders of Wildlif&04 U.S. 555, 560, (1992)).

The Supreme Court has explairtedt“the irreducible constitutional minimum of
standing contains three element®&fenders of Wildlife504 U.S. at 560. Alaimant must
show: (1) le or she has suffered an “injury in fact” that is (a) “concrete and particulaaizdd
(b) “actual or imminent, not conjectural or hypotheticé®) there must be “a causal connection
between the injury and the conduct complained of” suchthieanjuryis “fairly traceable to the
challenged action of the defendant;” and (3Nitst belikely,” as opposed to merely

speculative, that the injury will be “redressed by a favorable pidiecision.” Id. (internal



guotations omitted)In short, “[t]he plantiff must have suffered or be imminently threatened
with a concrete and particulariz&djury in fact that is fairly traceable to the challenged action
of the defendant and likely to be redressed by a favorable judedasian.” Lexmark Intl, Inc.
v. Static Control Components, Iné34 S.Ct. 1377, 1386 (2014).

Importantly,“a plaintiff must demonstrate standing for each claim he seeks to press an
for each form of relief that is sought.Davis v. Fed. Election Comm 554 U.S. 724, 734,
(2008)(internal quotations omitted). Asplainedbelow, the plaintifihas standing to challenge
whetherthe Reinstatement Rwaolates Section 1(@) of the ESA butlacks standing to pursue
its constitutional challeng® Section 127

1 The Plaintiff Has Informational Standing to Challenge Whether the
Reinstatement Rule Violates Section 10(c) of the ESA.

The Court does natrite on a blankslatein determining whether this plaintiff has
standing to challengthe Reinstatement Rudes violative ofSection 1(c) of the ESA. Rather,
the plaintiff’ s standing to challenge tiiaptivebred Exemptiorfthe precursor to the
Reinstatement Ruldjas been dealtith in great detailn severaprior decisions On oneprior
occasiona court in this Districainalyzedvhether Friendof Animalshad standing to challenge
whetherthe Captivebred ExemptiowiolatedSection 1Qc) of theESA See Friends of Animals
v. Salazar626 F. Supp. 2d at 10&imilarly, in aprecursosuit, a courfrom a different District
analyed whether a different conservation organizahiat standing to challengehetherthe
Captivebred ExemptiowiolatedSection 1Qc) of theESA SeeCary v. Hall No. 05¢cv-4363,
2006 WL 6198320 (N.D. Cal. Sept. 30, 2006). In addition, this Court pgyiexamined
whether Friendof Animals had standing to defend the FWS’s removal of the Cabptect

Exemption. See Safari Clulnt'| v. Salazar281 F.R.D. at 40All three casefound the



environmental organizatiaie have‘informational standing” under Section 10(c)his actionis
no different.

The D.C. Circuit recognizghat “a denial of access to information can worKiajury in
fact for standing purposes, at least where a statute (on the claimeadsg) requires that the
information‘be publicly disclosedand thereis no reason to doubt their claim thag th
information would help therii. ASPCA v. Feld Entity Inc,, 659 F.3dL3, 22(D.C. Cir. 2011)
(quotingEthyl Corp. v. EPA306 F.3d 1144, 1148 (D.Cir. 2002) (quoting-ed. Election
Comm’nv. Akins 524 U.S. 11, 21, (1998)))n Feld, the DC. Circuit found thata plaintiff did
not have informational standing to sue a private defendant foedtsrtent of elephantsder
Section %f the ESA becausénothing in section 9 gives [ehplaintiff] a right to any
information.” Feld, 659 F.3d at 23. Wile the plaintiff brought “suit under thiéake provision
of ESA section 9, its claim to informational standingsest section 10(c), which requires
public disclosure of information contained in permit applicationd. at 22. In other words, for
a party to maintain informational standing, the challenged aotigst violate the source of the
informational right. IrFeld, theplaintiff alleged that thelefendarits treatment of animals
violated the take provision of Sectionr@atthe information provision of Section 10(c).
Accordingly, the plaintiff inFeld lacked informational standing to pursue its claiNotably,
during its analysighe Court citedrriends of Animals v. Salaze26 F.Supp.2d at 111
approvinglyfor “finding informational standing where plaintiffs alleged tha Fish and
Wildlife Service violated section 10(c) by promulgating a rule that eliminadechit
requirements for takings of certain antelop€gld, 659 F.3d at 24.

Here, just as ifrriends of Animals v. Salazahe plaintiff claims that the prongdted

rule (in this case, the Reinstatement Ruiejates Section 1(@) of the ESA. Consistent with
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Feld, 659 F.3d at 24Safari Club International v. Salazaf81 F.R.D. at 4(riends of Animals
v. Salazar626 F. Supp. 2d at 108ndCary v. Hall 2006 WL 6198320the Courtholdsthat the
plaintiff hasinformational standingo pursue its challenge under Section 10(c).

2. The Plaintiff Lacks Standing to Challenge the Constitutionality of
Section 127.

Although the plaintiff has informational standingassert ahallengeto the
Reinstatement Rulender Section 10(c), the piff does not have standing to challenge the
constitutionality of Section 127The plaintiff contends that it has both informational standing
andrepresentationatanding to challenge the constitutionality of Section 127. As shscl
below, the plaitiff is mistaken.

a) The Plaintiff Lacks Informational Standing

While the plaintiff maintains informational standing to ¢dade whether the
Reinstatement RuldolatesSection 10(c) of the ESA, the plaintiff does not have informational
standing to challaye whether Section 127 violates the Constitutida.discussed ofr
informational standing to lie, the plaintiff must allege thatdihallengedactionviolates the
source of the plaintifé informational right.See Feld659 F.3d at 224. Unlike in the
plaintiff’s Section 10(c) clainhowever the plaintiff does notassert that thehallenged action
violates the source of any informational right. Rattiex,plaintiff contends that Section 127
violates theseparation opowers doctrineembodiedn the Constitution SeePl.’s Mem. Supp.
Mot. Summ. J (“Pl.’s Mem.”)at 11 ECF No. 161. The plaintiff s informational rights are not
implicatedby its constitutional challenge and the plaintiféreforelacks informational standing

to pursue its aestitutional claim.
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b) The Plaintiff Lackskepresentational Standing.

The plaintiff also claims representational standm@ursue its constitutional claim.
Organizationgmay“claim representational standing on behalf of their membersgrapds “[1]
[their] members would otherwise have standing to sue in their ight) [2] the interests [they]
seek][ ] to protect are germane to the organizagiparpose, and [3] neither the claim asserted
nor the relief requested requires the participation of iddal members.”Natural Res. Def.
Council v. EPA755 F.3d 1010, 1016 (D.C. Cir. 2QX4itation omitted). Thus, a
representationatanding analysis involves two distinct determinations:, fivkiether the
organizations have put forward members who “would otherwise hawtrggan sue in their
own right” and, second, whether the organizations themselves tiufilemaining requirements
for representationatanding.ld. Inthe present case, the plaintiff has not put forth a member
who would otherwie have standintp bring this constitutional challenge. Consequently, the
plaintiff does not haveepresentationatanding to bring theconstitutional challenge.

The plaintiff asserts two potential injuries in the present casst, e plaintiff agues
thatits President, Priscilla Ferdlas arfaesthetic interest wild antelopg’ and that Section 127
and the Reinstatement Rudarns this interesbecause od resultant increase in poaching and
laundering of wild antelop® SeePl.’s Mem. at28-34; Decl. of Priscilla Feral in Supp. of Pl.’s
Mot. Summ. J. (“Feral Decl.”) at 42, ECF No-2;8ecl. of Priscilla Feral in Opp. to Defs’
and Intervenor’'s Mots. Summ. J. (“Second Feral Decl.), ECF Na&. Zecond, the plaintiff
assertshat Ms. Feal “has suffered aesthetic injury as a result of viewing tame animals in
captivity on canned hunting ranches$?1.’'s Mem.at 34-35. Although the Federal Defédants

assert that the plaintiffas abandoneds theory of standing premised upon Ms. Feraitelest

6 As used by the plaintiff, “[a]nimal laundering is the acillefally trading, trafficking, or smuggling both live
animals and animal parts” whereby the wild animal “goes through a prawédsanse’ its origin to make the
[animal] look like it was legally obtained.SeeEx. A, Feral Decl.
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in domestic antelopseeFed. Defs.” Reply Supp. Crosgot. Summ. J. at 2, ECF No. 24, the
plaintiff has made no such waiver. Accordingly, the Court willrasisl bottof the plaintiff's

remainingtheories of standing.

I. Ms. Ferals Aesthetic Interest in Wild Antelope

There are two overarching principles that apply toplaetiff’'s theory that Section 172
and the Reinstatement Rule harm her interest in wild antelopeigaAkirst, this case involves
the purported “standing tohallenge a [regulatioand statutewhere the direct cause of injuisy
the independent action athird party” Renal Physicians Assv. U.S. Deft of Health &
Human Servs489 F.3d 1267, 1269 (D.Cir. 2007). As will be discussed below, however,
“courts [only] occasionally find the elements of standing to bsfieatiin cases challenging
government action on the basis of thparty conduct.”Nat | Wrestling Coaches Assv. Dept
of Educ, 366 F.3d 930, 940 (D.C. Cir. 20043econd, and relatd “when the plaintiff is not
himself the object of the government action or inaction he challes@gagling is not precluded,
but it is ordinarily’ substantially more difficultto establish.” Defenders of Wildlife504 U.S. at
562 (quotingAllenv. Wright 468 U.S.737, 758 (1989) Renal Physicians489 F.3d at 1273
(noting “the heightened showing required of a plaintiff allegmary from the governmerg
regulation of a third party”).

The D.C. Circuit has identified “two categories of cashere standing exists to
challenge government action though the direct cause of injury is tbe att third party.”
Renal Physicians489 F.3d at 1275. “First, a federal court may find that a party hasmsjaodi
challenge government action tharmits or authorizes thirgarty conduct that would otherwise
be illegal in the absence of the Governmeaction.” Nat'| WrestlingCoaches366 F.3dat 940.

Importantly, in this category of cases, the challenged governmesii@omust authorize the
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specific third-party conduct that causes the injury to the plaint®&e Animal Legal Def. Fund,
Inc. v. Glickman154 F.3d 426, 440 (D.C. Cir. 1998) (“Supreme Court precedent establishes that
the causation requirement for constitutional standing is mehwalplaintiff demonstrates that
the challenged agency action authorizes the conduct that allegedly causathti€ ginjuries .
..”). In the present case, the challenged actithe reinstatement of the Captitseed
Exemptior—does not authorize the poaching of wild antelope in Africa. Second, rejamas
been found “where the record presensighstantial evidencef a causal relationship between
the government policy and the thipérty conduct, leavinfittle doubtas to ausation and the
likelihood of redress.”Nat’l Wrestling Coaches366 F.3d at 941 (emphasis addedihe
plaintiff mustallege factghat are Sufficient to demonstratesaibstantial likelihoodhat the third
party directly injuring the plaintiff would @ese doing so as a result of the relief the plaintiff
sought. Renal Physicians189 F.3d at 127femphasis added). The Reinstatement Rule
removes regulations regarding captive antelope, not wild antelopa.ressilt, the plaintiffs face
a “substantiall more difficult” task in showing causation and redressabilitgdas an injury to
their aesthetic interest in wild antelopgpectrum Five LL®. Federal Communications
Comm’n 758 F.3d 254, 261 (D.C. Cir. 2014).

Like the plaintiff s informational sinding argument,rr courtshavepreviously applied
theseprinciplesto the plaintiffs standing argumeniVhile those decisions are not binding on
this Courtthey arenonethelesmstructivewith respect to the causation and redressability $ssue
present in this case

In Cary v. Hall the Northern District of Californiaddressed whether a group of

environmental organizatietad standingo challenge the CaptiMered Exemptiorbased on an
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injury resulting from their workvith, and observation pWild antelope’ No. 05cv-4363, 2006
WL 6198320(N.D. Cal. Sept. 30, 2006)rhe court held that the plaintiffsould not demonstrate
the requisite causation to establish stantimsed on an injury to their interest in wild antelépe
Id. at *6—*7. The court noted that théaptivebred Exemption “neither authorizes sport hunting
in North Africa nor authorizes the importation of trophies takethé wild? Id. As a result, the
“causal link between the challenged regulation and [the plasitiffjury depends upon the
unfettered choices of third partiesid. In addition, the court noted that it would be unable to
redress the plaintif§ injuries because “the legality of hunting the three antelope specthesr
native habitat is a matter far beybthe courts power.” Id.

Similarly, in Friends of Animals v. Salazahe courtollowed the reasoning set out in
Cary v. Hallanddetermined that the plaintiff lacked standiedating b its interest in wild
antelope. The court held that anyry to the plaintiffs aesthetic interest in wild antelofveas
not caused by thiCaptive bred] Rule because tH€aptive bred]Rule does noauthorizethe
take ofwild antelopes or the importation wild antelope parts or trophies.” 626 F. Suppad
109 (emphasis in original) In a carefully reasoned decision, the court examined the legislative
history of the ESA and the D.C. Circwitdecision irAnimal Welfare Institute v. KrepS61 F.2d

1002 (D.C. Cir. 1977), which held that a plaintiff haansting to challenge the Governmient

" As noted aboveCary v. Hallwas transferred to this District and consolidated Wwitends of Animals v. Salazar

626 F. Supp. 2d at 50

8 Cary v. Halldescribed the causal theory as follows:
First, the challenged exemption wikend[ ] the signalthat hunting the three antelope species in
the United States is acceptable. . . . It is not clear whethergha san be picked up by hunters
around the world, only in the United States or nowhere beyond Texas, wbsirgophy hunting
of the three antelope species takes place. . . . In any eventakisigeing broadcast and sport
hunters somewhere, maybe everywhere, are tuning in. And for pugdasassation, these
hunters must be tuning in for the first time because there is no dibpttes a matter of federal
law, it has long been legal to hunt captbred members of the three antelope species in the
United States. Next, at least some hunters who receive the signal wiyderNorth Africa to
search for one of the small number of stamhorned oryx, addax and dama gazelle that live in
the wild—all because these hunters picked up the signal. This is just so mudatpec

2006 WL 6198320, at *6.
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alleged failure to enforce the Marine Mammal Protectionbasied on amjury to the plaintiffs
aesthetic interest in South African sedisiends of AnimalglistinguishedAnimal Welfare
Institutebecause unlike iAnimal Welfare Institute“there is no statutory language or legislative
history[in the ESA]to support the idea that Congress decided, or even considered, whether
permitting trade in specidsed in captivity in the United State®uld create financial oentives
for increased poaching abroad26 F. Supp. 2d at 1621Q Since there was not “any evidence
that the [Captivébred Rule] actually does increase the financial incentives forgtake

antelope species in the wild,” the court ruled that thegpialacked standingn that basis|d.

at 110.

Finally, this Court addressed whether tplaintiff, Friends of Animals, had standing
such that it could intervene in a case challengiiedRemoval Rule Althoughthis Courtdid not
opineon whether Friends of Animalsterest in wild antelope could sustain stanéifwlding,
consistent with the above analysis, that Friends of Animals hadnaf@nal standing-this
Court citedwith approvakhe analysis contained @ary v. HallandFriends of Animals v.
Salazar See Safari Cluint’l v. Salazar281 F.R.D. at 2 (describing the “thorough analysis” of
the prior opinions).

Despitethe plaintiff s substantial burden to show causation and redressability, and the
prior findings by multipé courtsthe plaintiff nonetheless claims that it has standing to sue based
onthe harm taVis. Ferak aesthetic interest in wild antelop&o overcome the causation and
redressability concerns outlined by previous coufts, flaintiff claimsthat the equisite causal
connection was recognized by FWS wheeomsideredvhether to delist the antelop&eePl.’s
Mem. at 30 (FWS specifically found that captive African antelope in the UnitedeStaain help

drive ‘increased take and trade' launderedwild caught specimens.(citing 78 Fed. Rg.
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33,790, 33793). Specifically, n 2013, the FWS consideradether captive antelope and wild
antelope should be afforded separate legal status under the BSAWIS noted that should
they be afforded separate status “the threat of overutilization vikeld increase.” 78 Fed.
Reg. at 3F93. In such a situation, “the taxonomic species would potentalbubject to
increased take and trade launderedwild-caught specimens to feed U.S. or foreignkatr
demand because protected wild specimens would be generaltyniguishable from
unprotected captivBeld specimens.’ld. As a result, the FWS concluded that the similamity
appearanceprovision in Sectior2(e)of the ESAwould necessitate thatelFWS “complete
separateimilarity-of-appearance listings for captield animals,” which would “make captive
specimens subject to the same restrictions as listed wild specimdngccordingly, the FWS
did notafford the captive antelope and the wild antelope separate legal status.

Although the statements by FWS in determining whether tedsaratelgaptive and
wild antelope shed light on the nature of the causal relationshigéetine tweets of animals
they are not sufficient to establishusation and redressability in the present case. ThesFWS
statements thdthe threatof overutilization [of wild antelopejvould likelyincreas¢' 78 Fed.
Reg. at 33,793nd that wild antelopenfould potentiallybe subject to increased taked., do
not establish that it is substantially like§s opposed to potentially possilileat the
Reinstatement Rule would result in harm to Ms. Feragsthetic interest in wild antelop8ee
Renal Physician189 F.3d at 1275While poachers might incase efforts to hunt wild
antelope, any such efforts remain the “unfettered cfjdioéthese third partiesSee Defenders
of Wildlife, 504 U.S. at 562Moreover, although the plaintiff cites to scientific studies to
buttress itsausabrguments, thosgudies do not concern wild antelograd have little, if any,

probative value hereSeeExs. A, B,F, Second Feral Dedillegal ivory trade); Ex. CSecond
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Feral Decl. (species native to Brazil); £, G, Secondreral Decl. (poaching in the abstract);
Ex. E,Secondreral Decl. (green python trade). The chain of causation is simpgpemulative
and the possibility of redress too remote to afford standing tplaieiff on this ground. “When
redress depends on the cooperation of a third pérhgcomes the burden of the [party asserting
standing] to adduce facts showing that those choices have been ormétkean such manner

as to produce causation and permit redressability of ifnjuty.S. EcologyInc.v. U.S. Deft of
Interior, 231 F3d 20, 24-25 (D.C. Cir. 2000jquotingDefenders of Wildlife504 U.S. at 562);

see also Klamath Water v. Fed. Energy Reg. Camb34 F.3d 735, 739 (D.C. Cir. 2008) (“In a
case like this, in which relief for the petitioner depends on achigmasthird party not before the
court, the petitioner must demonstrate that a favorable decisiold w@atée a significant

increase in thalkelihood that the plaintiff would obtain relief that directly resses the injury
suffered.” (quoting Utah v. Evans536 U.S. 452, 464 (2002))). The plaintiff has been unable to

meet this burden.

il. Ms. Ferals Aesthetic Interest i€aptive Antelope
The plaintiff also asserts standing based upeimarm toMs. Ferals aesthat interest

in captive antelope caused by “heritdggo canned hunting ranchiesd the “viewing[of] tame
animals that are later hunted in captivityseePl.’s Mem. at 3435. The plaintiff faces two
distinct problems with this formulation 8s. Feral'sinjury. First, regardless of whether the
Reinstatement Rule stands in this case, hunting of captive antelbpe permitted under the
Section 10 permitting process. Thus for the plaigtiiifijury to be capable of redredés. Feral
must have visitednd intendo visit ranches that hunt captive antelopes witlamubtherwise
valid permitunder Section 10Second, the plaintifinust adduce sonevidence that Ms. Fal's

alleged injury igmminent. Although the plaintiff argues in its brief that Ms. F&rdends to
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continue monitoring canned hunting ranches and visiting the antetojhese ranchesgsee

Pl’s Mem. at 34, Ms. Feral declaration states only that she will “continue to monitor the Y.O
Ranch and other spenunting facilities.” SeeFeral Decl. at 1 41. Ms. Feral does not describe
how she intends to “monitor” the Y.O. Rane¥hetherby subsequent visits or otherwise
According to the record, Ms. Ferallast visit to a rancbontaining captive antelope occurred in
2006. See idat 139. In the interveningightyears, the plaintiff has not identified any visit to a
ranch containing captive antelopeamty plansto visit such a ranch in the future. In contrast,
Ms. Ferals declaration does express a concrete intention to visitawiklope in Africa.See
Feral Decl. at § 23 (“I intend to ensure that a member of the FOA stadbatinue our regular
travels to Africa to see . . . African antelopes . . . . In fact, | have [agsto Senegal every
year between November and January to check on the recovery efforts.”).

The generalized statements offered by the plaintiff in the instantioaiset sufficiently
concrete to satisfy the requirement of imminent injudge, e.gSummery. Earth Island Inst.
555 U.S.488, 496 (2009)holding that plaintiffs “vague desire to return is insufficient to satisfy
the requirement of imminent injury’Refenders of Wildlife504 U.S. at 564holding that “the
affiants profession of aninterit]’ to return to the places they had tasl before . .is simply
not enough” because “[sJu¢bome dayintentions—without any description of concrete plans,
or indeed any specification efhenthe some day will be-do not support a finding of thactual
or imminent injury that our cases reg@a” (emphasis in original)VildEarth Guardians v.
Jewell 738 F.3d 298, 306 (D.C. Cir. 2013) (finding standing because members of envit@nmen
groupsubmitted affidavits attesting to their “specific plans tat vige area regularly for
recreational piposes”);Haasev. Sessions835 F.2A02, 911(D.C. Cir. 1987)“[I]t will not do

for [the plaintiff] to assert generally that he might one day retuiicaragua. More immediate
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andconcrete plans are necessarycf);Mendoza v. PereZ54 F.3d 1002, 1014 (D.C. Cir. 2014)
(finding that plaintiffshad standing as intendedrticipantan job market where the plaintiffs
attested to their “specific experience,” the “particular waykonditions that led them to leave
the industrythe specific wages and conditions they would require to accept new empt@snen
workers; the manner in which they have kept abreast of conditidhs industry; and . . . a
specific possible avenue for obtaining reemployment”).

Under any of the theories advanced by tlaéngiff, the plaintiff lacks standing to pursue
its claim that Section 127iolatesthe Constitutior?.

B. The Reinstatement RuleDoes Not Violates Section 10(c) of the ESA

The plaintiff devotes but a single sentence to its argument that imgt&ement Rule
violates Section 10(c) of the ESdirectingthe Court to the prior decisiatriking downthe
Captivebred Exemptionn Friends of Animals v. Salaza26 F. Supp. 2402 (D.D.C. 2009).

SeePl’s Mem. at 26. Were this Court considering the Reinstatemens&algby its own

% Even if the plaintifimaintained standing to bring suit, Section i27alid uncer the Constitution. The plaintiff
argues that undésnited States v. Klejr80 U.S. 128 (1871), Congress may not pass a statue dictating thefresult o
pending litigation without amending the substantive lseePl.’s Mem. atl2—-24 a “propositionon which [the D.C.
Circuit] express[es] no viewgee Nat'l Coal. To Save Our Mall v. Nort@69 F.3d 1092, 1096 (D.C. Cir. 2001).
As the D.C. Circuit has recognizedkléin’s exact meaning is far from cleasgeid. at 109, andasanother judge
on this Courthas observetKleinis rarely (if ever) successfully invoked in constitutional challengesitréé
statutes,’see Wazir v. Gate$29 F. Supp. 2d 63, 66 (D.D.C. 2009)s a resultcourts have upheld statutes with
analogoudanguage againsimilar constitutional challengeunderKlein. See, e.gSave Our Mall269 F.3d at
109497 (holding that statute requiring the World War 11 Memorial be buitstsient with the existing permits
“[n]ot withstanding any other provision of law” amended “the apple substantive law” and did not run afoul of
Klein); Alliance for the Wild Rockies v. Salazé72 F.3d 1170 (9th Cir. 2012) (holding that where “Congress has
directedtheagency to issue [a] rule ‘without regard to any other provisioratfitet or reguation that applies to
issuance of such rule’. . . Congress has amended the lawbasaddt offend the Constitution). Moreover, where
there is ambiguity regarding whetheestatute amends the substantive law, and therefore whetheoritsistutional,
“the court [is] obligated to impose [a] saving interpretation as long as & fieksible one.’/Robertson v. Seattle
Audubon Sdg, 503 U.S. 429, 441 (1992). In the present case, Section 127 amendditabledpw and does not
run abul of theConstitution. In addition Section 127 does not run afoulRidut v. Spendthrift Farm, Inc514

U.S. 211 225 (1995), whichholdsthat Congresmay notenact “legislation that prescribes witla¢ lawwasat an
earlier timé and then requirthe law's“application in a case already finally adjudicate@é&ction 12¢toes not
establish what the law was at a prior tioneequire its application to a case already adjudicaRather, Section
127directs the FWS to issue the Reinstatement Rulis, éistablishing what the law Wie prospectively
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terms the Court might likewise agree with the prior decision. Unfortuné&elthe plaintiff,
however,Section 127 guides the Cowtanalyss regarding the legality of tHeeinstatement
Rule Section 127 directs the FWS to reissue the rule “without regard ttfaer provision of
statute or regulation that applies to issuance of such rBleld. L. No. 11376, 128 Stat. 5, 8
127. Accordingy, Section 10(c) does not apply to the Reinstatement RuléharfeWSs
actions in promulgating the rule were compelled by the statute, @msigth congressional
intent, and therefore not arbitrary or capricious under the ABde Sorenso@ommc’nsic. v.
FCC, 755 F.3d 702, 707 (D.C. Cir. 2014)Normally, an agency rule would be arbitrary or
capricious if the agency has relied on factors which Congress haserated it to consider,
entirely failed to consider an important aspect of the prolddiered an explanation for its
decision that runs counter to the evidence before the agency, omplaasible that it could not
be ascribed to a difference in view or the product of agency expértgeoting Motor Vehicles
Mfrs. Ass’n v. State Faridut. Auto. Ins. C.463 U.S. 29, 43 (1983))).
V. CONCLUSION

For the foregoing reasorthie Court concludes that the Federal Defetgland the
defendantintervenorare entitled teaummary judgment Accordingly, the motions for summary
judgment of thé=ederal Defendants and the defendatdrvenor are granteahd the plaintiff's
motion for summary judgmeit denied. An appropriate Order accompanies this Memorandum
Opinion.

Digitally signed by Hon. Beryl A. Howell, United
rthe

Date: March 42015

Di
DI
Co
Col
m;
D:

BERYL A. HOWELL
United States District Judge

21



	I. BACKGROUND
	II. LEGAL STANDARD
	III. DISCUSSION
	A. The Plaintiff’s Standing
	1. The Plaintiff Has Informational Standing to Challenge Whether the Reinstatement Rule Violates Section 10(c) of the ESA.
	2. The Plaintiff Lacks Standing to Challenge the Constitutionality of Section 127.
	a) The Plaintiff Lacks Informational Standing.
	b) The Plaintiff Lacks Representational Standing.
	i. Ms. Feral’s Aesthetic Interest in Wild Antelope
	ii.  Ms. Feral’s Aesthetic Interest in Captive Antelope



	B. The Reinstatement Rule Does Not Violates Section 10(c) of the ESA

	IV. CONCLUSION

