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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELVENIA LATSON,
Plaintiff,
V. Civil Action No. 14-371IRBW)
ERIC H.HOLDER, JR., Attorney
General, U.SDEPARTMENT OF
JUSTICE,

Defendant.

—_ e TN N

MEMORANDUM OPINION

The plaintiff, Elvenia A. Latson, brings thisvil action against Eric H. Holder, in his
official capacity as théttorney Generabf the United StateBepartment of Justicallegingthat
her employer, the Bureau of Alcohol, Tobacco, Firearms, and ExpldSBASF”) (a
component of th®epartment of JusticgeeComplaint (“Compl.”) § #discriminated against
heron the baseof hemrace, sex, and colan violation of Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. 88 2000e-200Q¢Title VII") , seeid. 11, 5-6, 28-37herage
in violation of the Age Discrimination in Employment Act, 29 U.S.C. 88 62(*8BEA") , see
id. 111, 28, anchn allegedlisability, in violation of the Rehabilitation Act of 1973, 29 U.S.C. 88

701-18bseeid. § 11 The plaintiff further alleges that the defendastéliated against héor

L While the plaintiff cites the Rehabilitation Act as a basis for the Couwntisdjiction, her Complaint does not allege
discrimination based oadisability, and disability discrimination is not one of themplaint’senumerated claims.
SeeCompl. 1 1 (“Plaintiff Elvenia A. Latson was unlawfully disomated against . . . on the basis of her race
(African American), Se (Female), Color (Black) ahwas further subjected to unlawful retaliation.”). Similarly, the
only reference to age discrimination in her Complainthigreshe discloses the content of “forthcoming [Equal
Employment Opportunity Commission] complaintgd. § 28. While the Couquestions whether these claims
have even been asserted by the plaintiff, the defendant habriefigd its motion to dismiss

. .. (continued)
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prior Equal Employment OpportunifEEO”) activity, also inviolation of Title VII. Id. 111, 6,
27-28, 38-40.Currently beforghe Court is the defendantRartial Motion to Dismiss Def.’s
Mot.”) the plaintiff's age, disabilityandretaliation claims pursuant to Federal Rules of Civil
Procedure 12(b)(1) ari2(b)(6) SeeDefendant’'s Memorandum of Points and Authorities in
Support of Partial Motion to Dismiss (“Def.’s Memd) 510. For the following reasons, the
Court cancludes that it must grattie defendant’snotionwith respect to the plaintiff's claims of
discrimination based on age aawlallegeddisability, but deny the motion with respect to the
plaintiff's retaliation clain?
l. BACKGROUND

The plaintiff, anAfrican-American femaleCompl. I 1, has worked ftine BATF since
1990 ands currentlya GS13 Industry Operations Investigaiartheagency’sTallahassee
Satellite Office of its Tampa Field Divisiord.  10. Between2009and2010,the gaintiff
applied for twovacantBATF Supervisory Industry Operations Investiggpositionsthe first
located in Jacksonville, Florida, and the seclmeded in Harrisburg, Pennsylvaniéd. 11 1t
13. The paintiff alleges that her name was “improperly omitted from the certified list of
applicants” for both vacancies, id. { 17, and that she was not selected for either pdsfifon, i
12-13. According to the Complaint, thé&BF selected two white males to filbththe

Jacksonville and Harrisburg vacanci&€eeid. 1 26

... (continued)

with theassumptiorihat the plaintiff has, in fact, alleged discrimination on theseadditionalbasesand the Court
recognizes that[a] pro se complaint,” such as the plaintiff's, “must be held to less strirggandards than formal
pleadings drafted by lawyers.’Atherton v. D.C. Office of the Maypb67 F.3d 672, 6882 (D.C. Cir. 209)
(quotingErickson v. Pardys$51 U.S. 89, 94 (2007))herefore, in an abundance of caution, the Court will
consider the defendant’s motion as it pertains to tiveselaims.

2n addition to thedocumentgpreviouslyreferencedthe Court consided the followingsubmissionsn rendering
thisdecision: (1the Plaintiff's Memorandum of Points and Authorities in Oppositiojthe] [BJATF's Partial
Motion to Dismiss Based on Disability, Age aRdprisal (PIl.’s Opp'n”); and (9 the[B]ATF's Replyin Support of
Partial Motion to Dismiss (“Def.’s Reply”).



The plainiff claims that sheontacted aEEO counselor following hetwo non-
selectioms, alleging“unlawful discrimination based on her rasex,and unlawful retaliation for
protected activitie$ Id. § 6. Then, on December 30, 2009, the plaintiff file@eministrative
EEO omplaintalleging discriminatioron the basis of her race and s®ef.’s Mem, Exhibit
(“Ex.”) A (Formal EEO @mplaint (‘EEO Compl.”)). On January 14, 2010, the plaintiff
emailedher EEO counselor requesting to amend her EEO Complafietediscrimination
based alson her “color . . . and . dialect” Def.’s Mem, Ex. B (Latson January 12, 2010
email (“January 2010 email;)at 1 On August 12, 2010, the plaintiff sent a secenmil to her
EEOcounselor to further amend hmymplaintand add claims fdiconstant harassment and
retaliation.” Def.5 Mem, Ex. C (Latson August 12, 2010 email (*August 2010 emauaii)}l.

Following anEEQOinvestigation conductelly thedefendant, the Equal Employment
Opportunity CommissioffEEOC”) “issued a Decision in favor of the Agency on October 22,
2013.” Compl. 7. On December 4, 20tt® Agencyissued a Final Agency Decision
affirming and adopting the EEOC’s determinatidd. 1 8. The plaintiff subsequently brought
this actionalleging discrimination based on her race, sex, color,aagig disability, andfor
retaliation resulting from her prior EEO activitid. 11 1, 28-40.

Il. STANDARDS OF REVIEW
A. Federal Rule of Civil Procedurel2(b)(2

Rule 12(b)(1)permitsa party to move to dismiss for “lack of subjea#tter jurisdiction.”
Fed.R. Civ. P. 12(b)(1). When a defendant moves to dismiss under Rule 12(b)(1), “the
plaintiff[] bear[s] the burden of proving by a preponderance of the evidence that the Court has

subjectf]jmatter jurisdiction.” Biton v. Palestinian Interim Setovt Auth., 310 F. Supp. 2d

172,176 (D.D.C. 2004%ee alsd.ujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1998).




court considering a Rule 12()(motion must “assume the truth of all material factual
allegations in the complaint and ‘construe the complaint liberally, granfiqpdgjatiff the

benefit of all inferences that can be derived from the facts alleg@dx” Natl Ins. Co. v. EDIC,

642 F.3d 1137, 1139 (D.Cir. 2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 (Ti€C.

2005)). However, because the plaintiff has theden of establishing the Court’s jurisdicti@n,
“court must give [a] plaintif factual allegations closer scrutiny when resolving a Rule 12(b)(1)
motion than would be required for a Rule 12(b)(6) motion for failure to state a claynimBy.

Winter, 783 F. Supp. 2d 117, 122 (D.D.C. 2011) (citviacharia v. United State834 F.3d 61,

64, 69 (D.CCir. 2003)).
“Although ‘the District Court may in appropriate cases dispose of a motionnasdior
lack of subject]|matter jurisdiction undeiFederal Rule of Civil Procedure] 12(b)(1) on the
complaint standing alone,” ‘where necessary, the court may consider the carsytgilemented
by undisputed facts evidenced in the record, or the complaint supplemented by undisputed facts

plus the court’s resolution of disputed factsCoal. for Underground Expansion v. Mineta, 333

F.3d 193, 198 (D.QCir. 2003) (quotingHerbert v. Nat Acad. of Scis.974 F.2d 192, 197 (D.C.

Cir. 1992)). Thusithe district court may consider materials outside the pleadings in deciding

whether to grant a motion to dismiss for lack of jurisdictiodgromeStevens Pharm., Inc. v.

FDA, 402 F.3d 1249, 1253 (D.Cir. 2005).
B. Federal Rule of Civil Procedure 12(b)6)
A Rule 12(b)(6) motion tests whethecamplaint “state[s] a claim upon which relief can
be granted.”Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss [under Rule 1Z(5(6)
complaint must contain sufficient factual matter, accepted as true, to ‘sfaimdo relief that is

plausible on its fac€.’ Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.




Twombly, 550 U.S. 544, 570 (2007)A claim is facially plausible “when the plaintiff plead
factual content that allows the court to draw [a] reasonable inference thateéhdaidf liable
for the misconduct alleged.Id. (citing Twombly, 550 U.S. at 556 While the Court must
“assume [the] veracity” of any “wepleaded factual allegations” ancomplaint, conclusory
allegations “are not entitled to the assumption of trutd.”at 679.“A pro secomplaint,” such
as the plaintiff's, ““must be held to less stringent standards than formal pleabiafted by

lawyers.”” Atherton v. D.C. Office of the Mayor, 567 F.3d 672, 681-82 (D.C. Cir. 2009)

(quoting_Erickson v. Pardus, 551 U.S. 89, 94 (200"But even gpro secomplainant must

plead ‘factual matter’ that permits the court to infer ‘more than the mere possbility
misconduct.” 1d. (quotinglgbal, 556 U.S. at 678-79).

“In determining whether a complaint states a claim, the court may cotis&dfacts
alleged in the complaint, documents attached thereto or incorporated therein, t@nsl ohat

which it may take judicial noticé. Abhe & Svoboda, Inc. v. Chao, 508 F.3d 1052, 1059 (D.C.

Cir. 2007) (citation omitted). And among the documents “subject to judicial notice on a motion

to dismiss” are “public records.Kaempe v. Myers367 F.3d 958, 965 (D.Qir. 2004). Thus,

“[a] court may consider an EEOC complaint and Notice of Charge without converting a motion
to dismiss into a motion for summary judgment because such records are ‘publreedds] of

which a cairt may take judicial notice€.” Ndondji v. Interpark Inc., 768 F. Supp. 2d 263, 272

(D.D.C. 2011) (alteration in original) (quotiduja v. Detica InG.742 F. Supp. 2d 96, 101-102

(D.D.C. 2010).
C. Federal Rule of Civil Procedure56
If a district court considers matter which requhiat a Rule 12(b)(6) motion be converted

to one for summary judgment pursuant to Rule 56, the motion can be granted‘taseiis no



genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 5@). “A fact is material if it might affect the outcome of the suit under
the governing law, and a dispute about a material fact is genuine if the evslench that a

reasonable jury could return a verdict for the nonmoving pafjeele v. Schafeb35 F.3d 689,

692 (D.C. Cir. 2008) (quotingnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)

(internal quotation marks omitted)

When ruling on a motion for summary judgment, “[tlhe evidence of the non-movant is to
be believed, and all jusi#ble inferences are to be drawn in his favakriderson, 477 U.S. at
255 (citation omitted). “Credibility determinations, the weighing of the evielegied the
drawing of legitimate inferences from the facts are jury functionshosetof a judge ...ruling
on a motion for summary judgment . . .Id. The movant has the burden of demonstrating the
absence of a genuine issue of material fact and that thmaweimg party “fail[ed] to make a
showing sufficient to establish the existence of an element essential tartiyest pase, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 47BUIS

322 (1986).
In responding to a motion for summary judgment, the non-moving party “must do more
than simply show thahere is some metaphysical doubt as to the material fadistSushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). Accordingly, the non-moving

party must not rely on “mere allegations or denials . . . but . . . must set forificpets
showing that there [are] genuine issue][s] for trighriderson, 477 U.S. at 248 (second omission
in original) (citation and internal quotation marks omitted). “The mere existéracecintilla of

evidence in support of the [non-moving parfyssition [is] insufficient” to withstand a motion



for summary judgment, but rather “there must be [some] evidence on which ticeylaly
reasonably find for the [non-movant]ld. at 252.
“The decision to convert a motion to dismiss into a motiors@ionmary judgment... is

committed to the sound discretion of the trial court.” Flynn v. Tiédeler, Inc, 412 F. Supp.

2d 46, 50 (D.D.C2006) ¢itation omittedl. In exercising this discretion, a “reviewing court
should not automatically treat a aisssal where external materials were not excluded as a
summary judgment, although such treatment may be the most common resiiather, the
reviewing court must assure itself that summary judgment treatment would bebiatin foarties

in that theprocedural requirements of the applicable rules were obserfete®Commcns of

Key West, Inc. v. United States, 757 F.2d 1330, 1334 (DiC1985). “A motion may be

treated as one for summary judgment even if the parties have not been provideoctiag or an
opportunity for discovery if they have had a reasonable opportunity to contest thes matisele

of the pleadings such that they are not taken by surpridawe-Connor v. Shinseki, 845 F.

Supp. 2d 77, 86 (D.D.C. 201@)itations omitted).
. ANALYSIS

The defendant moves to dismiss the plaintiff's claims of discrimination based on her
disability and age, as well as hretaliation claim, contending that the plaintiff failed to exhaust
heradministrative remediess to these claims. Def.’s Meat. 1. Specifically,the defendant
argueghat the claims it seeks to dismfad as a matter of law because the plairditf not
include them ireitherher administrative EEO complaiat her emails to her EEO counselor
requesting thateradministrative complairte amendedSeeid. at 6 (“Here, neither [the]
[p]laintiff’s initial EEO complaint nor her two subsequent amendments to the f&E@l

complaint ever mentioned that the agency somehow discriminated against desrbase



disability under the Rehabilitation Act."id. at 7 (“[The] [p]laintiff only raises her Title VII
retaliation and ADEA claims for the first timefiederal court . . . . Therefore, [the] [p]laintiff's
Title VIl retaliation and ADEA claims should also be dismiseedailure to exhaust
administrative remedies.”).

Title 29 of the Code of Federal Regulations sets forth the administrative procéssdg
discrimination complaints against the federal governmgmst, onewho believeshe has been
subjected to discrimination bherfederalgovernment employer “must consult a Counselor prior
to filing a complaint in order to try to informally resolve the matt?9' C.F.R. § 1614.105(a).
“An aggrieved person must initiate contact witG@a@unselor within 45 days of the date of the
matter alleged to be discriminatary. .” Id. 8§ 1614.105(a)(1):At the initial counseling
session, Counselors must advise individuals in writing of their rights and respaasibili
including . . . that nly the claims raised in pr@omplaint counseling ...may be alleged in a
subsequent complaint filed with the agencid” 8 1614.105(b)(1)If the matter is not resolved
by the pre-complaint counseling, “the aggrieved person shall be informed mgvimjtithe
Counselor . . of the right to file a discrimination complaintltl. § 1614.105(d). Ae
complainant then has fifteen days to file a formal administrative compldirg. 1614.106(b).

“A plaintiff fails to exhaust her administrative remedies when the complaint she files in
federal court includes a claim that was not raised in the administrative compMogé&nhan v.

Shinseki, 630 F. Supp. 2d 56, 60 (D.D.C. 2088 als&ingletonv. Potter 402 F. Supp. 2d 12,

32 (D.D.C. 2005) (fA] s the D.C. Circuit has emphasizedllowing a complaint to encompass
allegations outside the ambit of the predicate EE@&ge would circumvent the EECC’
investigatory and conciliatory role, as well as deprive the charged partyice of the charge,

as surely as would an initial failure to file a timely EEOC ché&rgguoting Marshall v. Fed.




Express Corp., 130 F.3d 1095, 1098 (D.C. Cir. 1997)his exhaustion requirement is not a
“meretechnicality,” but “serves the important purposes of giving the charged partg nbtite

claim and narrow[ing] the issues for prompt adjudication and decisPark v. Howard Univ.,

71 F.3d 904, 907 (D.ir. 1995) (nternalquotationmarksomitted.
A. The Plaintiff's Claim of Discrimination Based on aDisability
“The exclusive remedy for federal employees alleging that federal agencige@nga

disability discrimination is Section 501 of the Rehabilitation Act.” Rand v. Geithner, 609 F.

Supp. 2d 97, 100 (D.D.C. 2009)-ederal employees may file a . . . Rehabilitation Act action in
federal court only after exhausting administrative remedies before thanefederal agency for

each allegedly discriminatory actMahoney v. Donovan, 824 F. Supp. 2d 49, 58 (D.D.C.

2011). ‘A failure to exhaust administrative remedies for Rehabilitation Act claims is a
jurisdictionaldefect, requiring dismissal for lack of subjetatter jurisdiction under Rule

12(b)(1)” 1d. (citing Spinelli v. Goss, 446 F.3d 159, 162 (Dir. 2006)). And becausé “is a

jurisdictional requirement,the “[p]laintiff has the burden to plead and proe&haustion of

claims brought under the Rehabilitation Act. Carty v. fiisbf Columbia, 699 F. Supp. 2d 1, 2

n.2(D.D.C.2010). While “every detail of the eventual complaint need not be presaged in the
[administrative] filing,” the substance of the plaintiff's Rehabilitathan claim “must fall within
the scope of ‘the administrative investigation that can reasonably be expectibaindHe

charge of discriminatior.” Marshall 130 F.3cdat 1098 (quotindPark 71 F.3d at 907).

In its motion for partial dismissalf the plaintiff's disability claimthe defendant argues
that the plaintiff failed to exhaust her administrative remeogesiuse “neither her initial EEO
complaint nor her two subsequent amendments to the formal EEO complaint ever rdehtabne

the agency somehow discriminated against her based on a disability under thét&edrabi



Act.” Def.’s Mem at 6. As the defendant correcthotes, he plaintiff checked only the boxes
for “Race or Color” and “Sex” as the bases for the allefisctimination on her EEO complaint,
and did not check the box for disability. Def.’s Mem. at 6 (citing’B&flem., Ex. A (EEO
Complaint), at 1). The Court notes, howevkatthis fact, alone, is not dispositive because
“[w]hile the boxes aid a claimant in identifying the nature of her charge, a claismaot
necessarily limited to the boxes she seledtede provides the basis for her claim in her written

explanation.”_Robinson-Reeder v. Am. Council Educ., 532 F. Supp. 2d 6, 13 (D.D.C. 2008).

But the written explanation in the plaintiff's administratas@mplaintand subsequeeimails
requestingo amend the complaitdck any referenceo a disability or discrimination based on a
disability. SeeDef.’s Mem., Ex. A (EEO Compl.); Def.’s Mem., Ex. B (January 2010 gmail
Def.’s Mem., Ex. C (August 2010 empilThus, the plaintiff's administrative complaint fails to
provide ‘sufficient factual matteirom which this Court may draw the reasonable inferé¢imae

she timely exhausted her Rehabilitation Act claimSe&eRosierv. Holder, 833 F. Supp. 2d 1, 8

(D.D.C. 2011) (internal quotatianmarks omitted) And “[t]o permit [thé [p]laintiff to proceed

on her . . . disability claim[] when she had omitted [it] from her formal admitiistraomplaint
would permit her to bypass the . . . administrative process.” Mogenhan, 630 F. Supp. 2d at 61
(internal quotatiommarks omitted) Moreover, the plaintiff's opposition does mefute or even
address the exhaimn of her claims with respect to disability discriminati@@eePl.’s Opp’n.
Forthesereasos, the Court concludes that the plaintiff faited to exhaust her administrative
remedies with respect this claim, and must grant the defendant’s motion to disthiss

plaintiff's claim of disability discrimination

10



B. The Plaintiff's Claims of Age Discrimination andTitle VII Retaliation
Similarly, the defendant contends that the plaintiff failed to exhaust her attatiues
remedies with respect to her claof age discrimination under the ADEA and retaliation under
Title VII becauséer “federal court Complaint is the first time tishe allegesthese claims.
Def.’s Mem. a®9. As with other forms of alleged discrimination, plaintiffs must first exhaust
their administrative remedies under Title VII and the ADEA by raitegeclaims inan

administrative complaintSee e.g, Ndondi, 768 F. Supp. 2dt276(“Under Title VII, a

plaintiff must timely exhaust his administrative remedies before bringing an acfiederal
court . . . .Only those claims that are contained in the administrative complaint or thhkeare
or reasonably relatedo the allegations of the administrative complaint can be raised in a Title

VII lawsuit.” (citations omitted))Alfred v. Scribner Hall & Thompson, LLP, 473 F. Supp. 2d 6,

9 (D.D.C. 2007)“[T] he ADEA requires an aggrieved party to file administrative claim with
the EEOC before initiating a civil action in federal cajrtBut unlikeclaims filedpursuant to
the Rehabilitation Act, “faille to exhausadministrative remediasnder the ADEA and Title

VIl is an affirmative defense, ha jurisdictional requiremerit.Koch v. Walter 935 F. Supp. 2d

164, 170 (D.D.C. 2013)Thus, “[p]rudential exhaustion undéitle VII andthe ADEA, by
contrastjs evaluated under Rule 12(b){6} failure to state a claim . .”. jd. at170-71, andt is
the defendant’sbfurden to show thdgthe plaintiff] did not exhaudher] remedies for the claims
brought under those statutes,” id. at 170.

At this juncture, the Court notes that, in support of its motion, the defendant has attached
seven exhibitso its brief that are not incorporated in the plaintiféderalComplaint. See
Def.’s Mem, Ex. A (EEO Complaint); Def.’s Mem., Ex. B (January 2010 email); Def.’s Mem.,

Ex. C (August 2010 email); Def.’'s Mem., Ex. D (Jacksonville Vacancy Announcerbefitls

11



Mem., Ex. E (Harrisburg Vacancy Announcement); Def.’s Mem., Ex. F (September 11, 2009
Jacksonville Selection Announcement); Def.’s Mem., Ex. G (January 8, 2010 Harrisburg
Selection Announcement). While the Courtdy consider materials outside fhleadings in
deciding whether to grant a motion to dismiss for lack of jurisdictialeiome 402 F.3cht

1253,it is limitedin its consideration of a Rule 12(b)(6) motion to “the facts alleged in the
complaint, documents attached thereto or incorporated therein, and matters ot wiaighake
judicial notice” Abhe, 508 F.3d at 1059f “matters outside the pleadings are presented to and
not excluded by the couthe motion [to dismiss] shall be treated as one for summary judgment
and disposed of as provided in Rule 56&d.R. Civ. P. 12(d. Where, as here, the defendant
alleges a failure to exhaust administrative remedlieerTitle VII and the ADEA, the Court, in
addition to the pleading&nay only considefthe] [p]laintiff’'s EEOC Complaint and Notice of
Charge . . without converting the motions to dismissAhuja, 742 F. Supp. 2d at 1Qdtation
omitted)(noting that these are “public document[s] of which a court may take judicial Hotice”
As both parties rely on other documents, such as emails from the pthiati&ttempt to amend
her administrative complaint, the Court, “in an abundance of caution and consistent with . . .
prior practicdby members of this Court], . . . shall convert ftiefendant’smotior] to dismiss

to [a] motior] for summary judgment.’Seeid. (citing Langley v. Napolitano, 677 F. Supp. 2d

261, 263 (D.D.C. 2010) (“[1]t is probably the better practice for a district couryalteaconvert
to summary judgment so as to avoid question[s] as to whether the attached exhibits were
properly consider[ed] in ruling upon a motion to dismiss under Rule 12(b)(6)”) (second

alteraton in original).

3 Thus the consideration of these materials was appropridteiCourt’s resolutiorsupra of whetherthe plaintiff
exhaustd heradministrative remedies with respect to her claims of discrimination kmasad alleged disability.

12



With respect to the plaintiff's discrimination claims based on her age, it is cheate
record that she failed to exhaust her administrative remedies. Review tHitiidf's
administrative complaint and subsequent amendméittsnaicates that she neither checked the
“Age” box as a basis fahe alleged discriminationor provided any factual details in her written
explanation to suggest that she intendeaisertan age discrimination claimSeeDef.’'s Mem,

Ex. A (EEOCompl.);Def.’s Mem, Ex. B (January 2010 email); Def.’s Mem., Ex. C (August

2010 email. Moreover, the plaintiff's opposition does not refute or even address the exhaustion
of her claims with respect to age discriminati@eePl.’s Opp’n. Thus, the Got must dismiss

the plaintiff'sage discrimination claim because she failedxioaust administrative remedigs

to this claim SeeAlfred, 473 F. Supp. 2dt 9 (dismissin@ claim of age discrimination filed
pursuant to the ADEA because “nothindtime claimant’'s|EEOC charge sheet or her written
complaint to the EEOC suppofthe] assertion” that she filed any such a claim).

With respect to the plaintiff's retaliation claitine record lacks the clarity necessary for
the Court teentersummary yudgment for the defendanWhile the plaintiff’s initial
administrative complairdoes noteferenceanyclaims of retaliationseeDef.’s Mem., Ex. A
(EEO Formal Complaint), the defendant acknowlediasthe plaintiff subsequently emailed
her EEO counselan at least two separate occasiatiempting taamend headministrative
complaint,seeDef.’s Mem., Ex. B (January 2010 email); Def.’'s Mem., Ex. C (August 2010
email. In fact, he second emaihdicatesthe plaintiffs intert to amend her complaint and aald
claim for“constant harassment and retaliation.” D&ffem., Ex. C (August 2010 email
Based on the record before the Court, it remains unclear whether thei@le gaihis email
were accepted for investigation, whether her complaas, in fact, amended in any manner, or

whetherthe plaintiff received any response to this ema@his lack of clarity creates genuine

13



issues of material fact that precludes summary judgment on this clSiee e.q.,.Bowe-Connor,

845 F. Supp. 2d at 88At this time, the record is unclear regarding what matters [the claimant]
in fact raised in her discussion with EEO Counselors and whether her letteingljedter
dismissed claims received a response or was otherwise acknowledged by kE€@.Athe
unexplained discrepancy betwdéme claimant]’'Jadministrativelcomplairt and the subsequent
agency documents raises a factual dispute with respect to whether these claimfiaesteex

.."); Smith- Thompson v. District of Columbia, 657 F. Supp. 2d 123, 137-38 (D.D.C. 2009)

(denyingamotion to dismiss based dime claimat’s failure to exhaust administrative remedies
“[g]iven the number of potentially pertinent factual issues that rged{innresolved”)
Moreover, the Court notes that the exhaustion requirement “should not be construed to

place a heavy technical burden” on the plaint8eeFennell v. AARP, 770 F. Supp. 2d 118, 126

(D.D.C.2011) (citingPark 71 F.3d at 907)Indeed, “[if has long been settled that EEO charges
be construed liberally in the context of exhaustion to favor complainants who, as a ggoup, a

largely unskilled in the formalities of legal pleadihd.yles v. District of Columbia777 F.

Supp. 2d 128, 136 (D.D.C. 2011Becausdhe defendant bears the buradmemonstrating the
absence of a genuine issue of materialJattt respect to a motion for summary judgment,
Celotex 477 U.Sat322, and the Court having determined that this burden has not been

satisfied, the defendant’s motion with respect topllatiff's retaliation claim must be deniéd.

41n its reply brief, the defendant also contends that the retaliation di@utdsbe dismissed because the plaintiff
“did not rais€|it] with an EEO counselor within the 4ty time limit,” Pl.’s Reply at 4, and because the plaintiff
“has not shown that she suffered a materially adverse personnel action” wébtresthe alleged retaliation. The
Court treats these arguments as waived because theyaige@ for the first time in the defendant’s reply brief.
See, e.gWilliams v. The BluePRINT, LLC952 F. Supp. 2d 209, 213 (D.D.C. 2013) (“Having waited to advance
this argument until his repljthe plaintiff] has waived it.”); Lindsey v. District dfolumbig 879 F. Supp. 2d 87, 95
(D.D.C. 2012) (“[B]ecause thiglefendantfaised this argument for the first time in its reply brief, it is waived.”).

14



V. CONCLUSION
For the foregoing reasons, the Court concludes that it must grant the defernmdiars
to dismisswith respect to the plaintiff's claims of discrimination based on her age lageal
disability, but deny the defendant’s motitmdismiss with respect to the plaintiff's retaliation
claim.

SO ORDEREDthis 9" day ofMarch,2015°

REGGIE B. WALTON
United States District Judge

5 An order consistent with thiglemorandun©Opinion shall be issued contemporaneously.
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