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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JANICE MURRAY, et al.,

Plaintiffs,
V. Civil Action No. 14-378 (JEB)
AMALGAMATED TRANSIT UNION,

Defendant.

MEMORANDUM OPINION

If there is a lesson to be learned from this labispute, it is a simple one: pay your bills
on time In 2013, Plaintiffs Janice Murray and Alnett (Tim) Queen were the short-livaxs/ic
of atriennialunion election held by Local 1300 of the Amalgamated Transit Uriurray
becaméPresident and Queen Vice Presidefthe secongiace candidate for President
incumbent David McClurammediatelychallengedhe election results, contending thairray
and Queen were ineligible given that e&eldl an outstanding debt to the Union of $175050
unrepaidravel expensesThe ATU agreed with McClurthatsuch debts rendered Plaintiffs not
in “good standing” with the Uniorgsthey could thus not stand for offidbeir election was
invalidated. Plaintiffs responded by suihg ATU for violating the Labor Maagement
Reporting and Disclosure Act of 1959 and for breaching their contract rights undérife A
constitution.

In December 2014, this Court denied faaties’ earlystage crossnotions for summary
judgment, andk alsodenied Plaintiffs’ motion foreconsideration in April 2015. With both
sides having now concluded a more extensive round of disgdvwefendant again seeks

summary yidgment, presenting only two issdesdecision The first is whethethe ATU
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violated Plaintiffs’ contractual and statutory rights by voiding the 2013 efentisults on the
basis of their outstanding debt8ecause material disputes of fact remé#éne Court concludes,
Plaintiffs are entitledo go to trial on this quash of liability. Thesecond is whether damages
are an appropriate remeiafythese circumstances alland if so, whatform they maytake
While the Courtagreeswith Defendant that no punitive damages@anissible here, tannot
so determin®n the question of compensatory damages.
l. Background

Most of the relevarfiactsare undisputed, and thiability question is nearly identical to
the one addressed by the Court in its first summary-judgment OpineaMBray v.

Amalgamated Transit UnigmNo. 14-378, 2014 WL 11281392 (D.D.C. Dec. 19, 2014)e

parties have neverthelesgilled much ink irtheir voluminous and footnotefested briefing®n
ground already trodderA particularoffenderon this point iDefendant 50-page opening
brief, which egregiously sought tbeate evemore room by shrinking itne spacing and
cramming digressive materials into dften-lengthyfootnotes.

In any eventasmuch of this background has already been coyénedCourt will
endeavor to offer a more focused treatment of this fatevanhere—setting them forth in the
light most favorable to Plaintiffs and directs the reader to its December 2014 Opinion for a
more comprehensivdiscussiorof this cases factual and legabackground.SeeMurray, 2014
WL 11281392 at *1-5.

A. KeyPlayers

Thecrux ofthis intraunion disputes Local 1300’s 2013 electiom which Plaintiffs

Murray and Queen won the votar fPresident and Vice Presiddnit were subsequently



dethroned. Before diving into the chronology, however, the Court finds it helpful to introduce
the cast of characters and the positions they occupied during the relevant tode peri

e Janice Murray (Plaintiff): Longtime memberfd_ocal 1300,Vice President of Local
1300 from July 2004 to June 2007, Recording Secretary from July 2007 to June 2010,
and President from July 2013 until the results of that election were voided by ATU
International in February 2014eePlaintiffs’ Statement of Facts,3] Murray also
unsuccessfully ran for President in June 2010 against David McQtlré.36. She
held no position in Local 1300 between July 2010 and June 2013.

e Tim Queen (Plaintiff): Another longtime member of Local 130Wice President of
Local 1300 from July 2007 until his removal in February 203deid., 1 5.

e William Lovelace: Financial Secretaryteasurer of Local 1300 from July 2007 to
June 2010.Seeid., 1 36. Lovelace was on the same slate as Murray for their
successful bid in June 2007 and their unsuccessful one in 2010 for President and
Treasurer.ld.

e David McClure: President of Local 1300 from July 2007 to June 20&&Murray,
2014 WL 11281392at *3, and again from March 2014 to present, following
Murray’s ousteiin February 2014SeePSOF, 167.

e Bertrand Del oatch: Financial Secretary/Treasurer of Local 13@®n July 2010 to
present.SeeMSJ at 3; PSOF, 1¥1, 41.

e Warren George: President of ATU International 2009 up to September 2018ee
PSOF, 11 317, 59.

e Larry Hanley: President of ATU International from SeptemB6d.0 to presentSee
Opp., Exh. IDeposition of Larry Hanley) at 10:17.

B. MileageReimbursement Dispute

The seeds ahis 2013 election disputeereplanted way back in 2009, wh McClure,
thenPresident of Local 1300, took issue with an expeasabursement practice that the Local
hadbeen usindgor some time Before 2009, whenever an officer would travel out of state on
business, the Local would “reimburdedrusing the IRS’standardnileage ratas a guide See
Murray, 2014 WL 11281392at *1; PSOF, Y14, see alsdrev. Proc. 2010-51, 2015k |.R.B.

883 (“The term ‘standard mileage rate’ means the amount the [IRS] providesiforabpse by



taxpayers to substantiate the amount of . . . [d]eductible costs of operating fordbpsimpeses
automobiles (including vans, pickups, or panel trucks) they own or lease . . . .”). Oddly,
however, the Local would pake officer for drivingrelated traveéven if she were not driving
her own car but rather were riding as a passaengarmeone else’sSeeMurray, 2014 WL
11281392at *2.

McClure understandablgedded this practice was nonseraselin the summer of 2009
resolvedto do something about it. He started off by writsnigtter to therofficer Edgar Sewell
(who otherwise plays no role in this litigation) demanding repaymemnnufeage
reimbursement stiperfsewellhad received foriding as a passengar a carto awork-related
event in ClevelandSeeid. Sewell balkedand Local 1300’s Executive Board.e., the
governing body of officers — somehagreed with Sewethatthe practicavassound. Seeid.

Dissatisfied, McCluraext wrote to then-President of the ATU, Warren George, asking
him toweigh in“on the validity” of the practiceld. George sided with McClure, writing back
in a Septembe23, 2009 ]etter thatthe Local’s practice was “disingenuous” and suggesting that
it be curtailed because iprovides certain individuals with ‘expense reimbursement’ payments
from the Local 1300 treasury for expenses not actually incurred.” ECF No. 28, Egttef (
from Waren George to David McClure) at 1-2.

With George’s backing in hand, McClure then went dfter officers — including both
Plaintiffs — for recent trips in which they had accepted mileage reimbursefoetsveling as
passengersSeePSCF, 119. Asto Murray and Queen, he wrote each a letter demanding that they
repay the stipends they had received for carpooling to an event in Allentown, Pennsylvamig, duri
the prior fiscal yearSeeid. (Although Plaintiffs assert that the timeMcClure asked for
repayment, they did noemembethe precisestipendthey had receiveth 2008 for the Allentown

trip, the parties novagree with the fact that each recei$dd5.50. Seeid., 1 14.) McClure
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instructed them tdeal with Lovelace, the Local’'s thefireasurer, to work out the particulars of the
reimbursementsSeeid., §19.

Murray took issue with McClure’s demand and, disinclined to back down, wrote to
George herselbn November 3, 2009. She askelgether she was obliged pay restitution
retroactively— which would include stipends like the one bladreceived for the 2008
Allentown trip— or whether in accordance with the Board’s understanding of George’s
instructions she wasimply prohibited from obtaining such stipends in the futu8eeid., 1 20;
Murray, 2014 WL 11281392at *2.

George wrote bactn November 9, 2009 dicating that any “impression” thhats
guidanceonly applied prospectively was erroneous, and thatdleal’s priorpractice was
“simply inappropriate.” ECF No. 28, Exh. L (November 9, 2QG8ter from Warren George to
Janice Murray). In short, “[b]Jecause any such ‘reimbursemest®€ not justifiablé,George
could not “find fault with any efforts to obtain restitution of the amounts at iskeesvavdable
information about the foundational circumstances is availaldgtp the local uniori. Id.

C. Attempts at Repayment

After receiving this clarificationMurray insists that she wanted to repay the amount, but

that her efforts were stymied by both Lovelace and, quite counterintuitivelylukécGee

PSOF, 3. This is the pivotal question concerning liability that is in dispute heresayheshe
approached Lovelac least twice- once in 2009 andgain inearly 2010 — about repaying the
amount, but Lovelace told her he would aotepther money “withouspecific direction from
McClure” that shepayit back. 1d.,  24seeOpp., Exh. 5 (Deposdn of William T. Lovelace)

at 14:19-22(*Janice came to me and wanted to pay me some money and | refused to take
it...7”);id. at 87:26 (“[T]he second time Janice came in was when | said, ‘I'm not taking

your money unless | take everybody’s money.™). According to PlaintiftsCMre nevegave
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him such “specific direction,” and thiievelacestood firm in his refusal to accegahymoney

from Murray. SeePSOF, 24 (indicating that McClure “never provided” an instruction to
Lovelace to recoup the improperly paid stipends); but see Lovelace Depo. at 87:2-92:15
(describing Board meeting in 2010 when McClure “brought [the stipend issue] upgsiifiging

that “I said,. . . ‘David, you received the same thing when you were on the Board and you ain’t
paid anybody back.” And he was the President then.™).

Murray insists that her effortiid not endtiere. She alsdaims to haveapproached
McClurehimself“a couple of timesafter Lovelaceshut her downSeeOpp., Exh. 9
(Deposition of Janice Murray, Day 1) at 160:PEOF, 4. As sherecounts the
conversation(s), she told McClure that Lovelace would not tell her how much she owed for the
Allentown tripand asked him to provide her the answgeeMurray Depo. Day 1 at 160:7-
161:18. He either told her to take it up with Lovelace or ignored her and walked Sesig.

Unlike Murray, Queen doewot claim to have had any direct contact with either Lovelace
or McClure about his debt. Instead, he interfaced mostly with Murrayreldged her failed
attemps at repayment and assistartedling him that Lovelace would not accept any payment
until McClure told him otherwiseSeeOpp., Exh. 2 (Deposition of Alnett T. Queen) at 63:10-
67:7.

Ultimately, Murraydid not pay the money back in 2010, 2011, 2012, or 2GE2
PSOF, 124. In February 2014, after the ATU madangdigibility determination, Murray wrote
a check for $200 to Local 1300 as an estimate of what she owed and attached a lestimngeque
a refund of anpverpayment.SeePSOF, 165. The Union deposited $175.50 and provided her a

refund of $24.50.1d. Queen, on the other hanlas still never paidny of the money backsee



id., 1 22.

D. Election Contest

In July 2013, one month after Murray and Queen worekbetion, McClure filechis

challenge with the Local. S&SOF, 3;see alscCompl., Exh. 3ATU Const), § 14.8 A

union member seeking to “challenge the conduct or results of an election” mayylo so b
initiating a postelection challenge with the Local Union “within ten (10) days of the cogiaiin

the ballots.”). His theory was that Sectiodd.2 and 21.9 of the ATU constitutioendered the
victors ineligible to serve as officgrand that the election results were thus v&8deMurray;,

2014 WL 11281392at *3. Section 14.2 requires, as a precondition of eligilftityoffice, that
theUnion membefhave been a member in doruous good standing” throughout the two years
preceding the date of the nomination meeting. Section 21.9, in turn, specifisribatbers

no longer in “good standing” when she fails to pay dues or any other “monies owed the Union,”
and the unpaid egarage coimiues beyond a specified point.

McClure initiallychallengé the election before the Local’'s Executive Board and then
directly with theLocal’'s membershut both efforts were unsuccessfuee®SOF, 4. Hethen
took the matter to the International, filing a letter appeal thghATU'’s thenPresident Larry
Hanley in August 2013Seeid., 1144-45. It is undisputed that Hanley started an investigation
and, in February 2014, rendered a decision concluteigPhintiffs were not “in good standing”
and werghusineligible for office SeeMurray, 2014 WL 11281392at *4. He theninvalidated
the 2013 election results, causing a rerun election and the elevation of McClurpdsitioe of
President in March of 20145eePSOF 154, 57.

E. Procedural History

Plaintiffs filed this lawsuit on March 10, 2014, against both the ATU and Local 1300,



seeking injunctive relief as well as damages. The Court denied their motiotefoparary
restraining order in which they sought to invalidate the rerun election — on March 18, 2014.
SeeMurray, 2014 WL 11281392at *5. Plaintiffs then amended their complaint, dropping Local
1300 as a defendant and asserting two counts agia@?tU only. Count lallegedthatthe

Union, via Hanleis goodstandingdecision had violated § 101(a)(5) of the Lakdanagement
Reporting and Disclosure Act by “disciplin[ing]” Murray and Queen without jpliaginotice

and a hearing agquired by that statute&see29 U.S.C. § 411(a)(5) (“No member of any labor
organization may be . . . disciplined except for nonpayment of dues by such organization or by
any officer thereof unless such member has been (A) served with writtencspleaifyjes; (B)

given a reasonable time to prepare his defense; (C) afforded a full and feig Fipain Count

I, they claimed that Defendant had breached its contractual duties und@ttle®nstitution

by improperly deeming them ineligible for officéhereby stating a claim undeB81 of the

Labor Management Relations Act¥47. While both counts arose under distinct statutory
provisions,each wagethered to the question of whether the ATU had, under its own
constitution, properly or improperly vacated the election results on account offf3fainti
outstanding debts.

In July of 2014, the parties agreed that they would both file “early and potentially
dispositive crgsmotions for summary judgmehfleferring“initial disclosures, discovery
planning and other prgial matters until resolution of those motionsseeECF No. 27 (July 3,
2014, Joint Proposed Scheduling Order), § 1. The Court ruled on those cross-motions in
December 2014, concluding that disputésnaterial facprecluded it frongranting summary
judgment to eithr sideon both countsSeeMurray, 2014 WL 11281392at *9-13. (More on

that later.)



Plaintiffs were not satisfiedith that equilibrium, however, and insisted in a feaiy
2015 motion for reconsideration that they should agra matter of law on at least CounSke
ECF No. 44 at 2. They raised a barrage of novel arguments but none proved persuasive to the

Court, which denied their motion in April 201SeeMurray v. Amalgamated Transit Union, 99

F. Supp. 3d 149, 158 (D.D.C. 2015).

Now armed with a full record of deposition testimony and paper evidence, Defendant
againmovesfor summary judgment.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the

substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at

895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi
for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is genuinely

disputel must support the assertion” by “citing to particular parts of materials indbeteor
“showing that the materials cited do not establish the absence or preseneawha gispute,
or that an adverse party cannot produce admissible evidence to support the fact.” Red®R. C
56(c)(1).

When a motion for summary judgment is under consideration, “[t]he evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawsifavor.” Liberty

Lobby, 477 U.S. at 255ee ale Mastro v. PEPCO, 447 F.3d 843, 850 (D.C. Cir. 2006); Aka v.




Wash. Hosp. Citr., 156 F.3d 1284, 1288 (D.C. Cir. 1988pé&nc). On a motion for summary

judgment, the Court must “eschew making credibility determinations or weitltergvidence.”

Czekalski v. Peter175 F.3d 360, 363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime, or
competent evidence, setting forth sfiedacts showing that there is a genuine issue for trial.

SeeFed. R. Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its fager.

Laningham v. Navy 813 F.2d 1236, 1242 (D.C. Cir. 1987). In light of this requirement, and

pursuant to Local Civil Rule 7(h) and Federal Rule 56(c), the Court, in resolving sgimma
judgment motions, “assume[s] that facts identified by the moving party inafessnt of
material facts are admitted, unless such a fact is controverted in the stategeantiog issues
filed in opposition to the motion.” LCvR 7)(1).
1. Analysis

Defendant offers twalternativearguments in support of its Motion, one on liability and
one on damageslhe Unionfirst maintains thatas a matter of lawt did notviolateits
constitution —-andPlaintiffs weresimilarly not “disciplined” under the LMRDA because no
reasonable jurgould find thathe ATU’seligibility determinaton was anything but a fair and
neutral application of a longstandiatectiorreligibility rule. The ATU nextcontendstateven
if the liability issues present triable questions of fdamages areotan appropriate rendg
under theLMRDA; at the very leastertain types- e.g., punitives -cannot be awardedrhe

Court treats each in turn, concluding that summary judgment is warranted only wuéhefis
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punitive damages, which it agrees are inappropriate in this case.

A. Liability

As abrief reminder, Section 14.2 of t#el'U constitutionrequires thator “[a] member
to be eligible for office,” she must “have been a member in continuous good starmditige f
two years preceding the date of the nomination meetagATU Const., § 14.2. Section 21.9,
in turn, provides that a member loses “good standing” status when she fails to pay ayes or a
other “monies owed the Unionfd., § 21.9. President Hanley declared both Plaintiffs ineligible
for office on account adheir failure to pay back the mileage stipend each had received fo
traveing to Allentown in 2008.

In bringing this suit, Plaintiffs plead two distinct but related theories of liabily.
Count I(the LMRDA claim),they believe thathe ATUSs ineligibility decision was not simply
theUnion's applyinga neutral Bgibility rule fairly and evehandedlybut rather represented a
“customized disciplinary penalty” imposed on Plaintiff@eeMurray, 2014 WL 11281392at
*10. As to Count I, Plaintiffgnaintainthat thesame decisior thattheylacked “good
standing” on account of their arrearagwas substantively erroneous under the terms of the
ATU constitution Id. at *12. As the Court previously concluded in its first sumnjadgment
Opinion, both counteequire resolution of oneentral questiondid Plaintiffs take all actionthat
theUnion could reasonably have expected them to in attempting to repay their @gpts?
viewed from a different angle, did the Uni@hwart” Plaintiffs’ efforts at repayment?

In its current Motion, Defendamtewsthis question almost exclusively through the lens
of Count | even though it asks the Court to dismiss the suit “in its entirétpt. at 33. As a
result, even though this Court has already twice delved intotiiigacies of the LMRDA, a

third trip is warrantedjiven the centrality of the statute to the present displitee Court will
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thus provide a primer on LMRDA 8§ 101(a)(5), explain its previous resolution of the “dnipli
issue, and then apply that law to the fully developed record before it. As before, the Court
concludes that Plaintiffs have raised a triable issue of fact that cannoblvedes the
summaryjudgment stage.

1. Discipline under § 101(a)(5)

As this Court previouslyecountedthe LMRDA “has two principal componerits.
Murray, 2014 WL 11281392at *6. Theonerelevant here is Title+ “Bill of Rights of
Members of Labor Organizations” — which “registers Congress’s concérrheitights of
individual union members.1d. Its provisions provide numerous guaranteesithmembers,
including “freedom of speech and assembly, freedom to vote in union elections, and freedom
from improper disciplinary actioh.ld. While Title | is inapplicable téocal uniondike Local
1300 that are “composed purely of government empldyeksijts provisions may be invoked to
“protect members of such locals in their dealings with a parent union that,” likathe"is
subject to the LMRDA' Id. (emphasis added).

Title I includes 8101(a)(5), which is captioné@afeguards against improper disciplinary
action.” That subsection provides that a member may not be disciplined without beimg give
advance of such disciplinenetice, a chance to prepare a defense, and a hearing

No member of any labor organization may be fined, suspended,
expelledor otherwise disciplinedxcept for nonpayment of dues by
such organization or by any officer thereof unless such member has
been (A) served with written specific charges; (B) given a

reasonable time to prepare his defer{€2 afforded a full and fair
hearing.

29 U.S.C. 8§ 411(a)(5) (emphasis addethe parties agree thalaintiffs werenot fined,
suspended, or expelled, nor were th#grdedanyof the procedural safeguarlisted in (A)

through (C)meaning that thenly question is whether Defendaitherwisedisciplined” them

12



by invalidating the electianSeeMurray, 2014 WL 11281392at *9-10.
2. First Summary-Judgment Opinion
In its earlierOpinion, the Courlirst rejected several of the ATU’s arguments that
8101(a)(5) was inggicable and then proceeded to the question of “disciplihedking to
Supreme Court precedeittpbserved that‘discipline’ — as used in the LRIDA —refers to ‘the
criminal law of union government’” and “signifies the imposition of ‘punishment’ on an
individual by a union acting in its official capacity in order to enforce its fulles at*10

(quotingBreininger v. Sheet Metal Workers Int'l Ass’n, 493 U.S. 67, 91 (1989), and citirag id.

92 n.15). In contrasg “uniform application’ of reasonable classification criteridiat is
“fairly’ and ‘even-handed[ly]’applied”lacks the punitive dimension necessary to trigger the
procedural protections of 81(a)(5) SeeMurray, 2014 WL 11281392at *10 (quoting

Macaulay v. Boston Typographical Union No. 13, 692 F.2d 201, 204 (1st Cir.);1982nlso

Galke v. Duffy, 645 F.2d 118, 120 (2d Cir. 1981) (“[U]nilateral union alterations of employee

status are not ‘discipline’ where reasonable regulations are uniformlyidgcefdorced . . . .").
Having thus teased out the “sensible distinction between ‘singling out a union member

(or a goup of members) for punishment’ and the ‘uniform applicatodmeasonable

classification criterigd Murray, 2014 WL 11281392at *10 (quotingMacaulay 692 F.2d at

204), the Court sought tletermine whethddanley’s 2014 eligibility ruling fell into one camp

or the other. It agreed with Defendant that some elements of Hanley’s ekdddeligibility

ruling supported the ATU’scharacterization as an objective administrative determmasther

than as discipliné 1d. In particularthe Union“relied on neutral eligibility criteria set out in the

ATU constitution it imposed no collateral consequences on Plaintiffs other than suspension from

and ineligbility to run for office and [the decision] was handed down by an officer not assigned
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disciplinary responsibilities. Id.
The Court also had no trouble concluding that Hanley reasonably determined that
Plaintiffs actually owed Local 1300 the mileage stipengdarticularly given the lengthy train of
correspondencamongMcClure, George, and Murray that specifically and clearly concluded
that it was both improper to receive such stipends and that Murray was respamspbigrig
hersback. Id. at*11. That determination, the Court concluded, wasfect as a matter of law.”
Id. at*13.
The difficult issue, however, concerned Hanlegosiclusion thatPlaintiffs “subsequent
failure to[repay the stipends] over the course of several years rendered them membrers not i
good standing and, therefore, ineligible for officéd. at*11. Plaintiffs vehemeny insistedthat
the ATU hadfailed to gve fair onsideration to Murray’s purported attemptseggayment See
id. (As noted previously, Queen hitches his wagon to Murray’s star, since he relied on her
representations about the Unmallegedthwarting of these attempt&eeid.) Murray claimed
that on numerous occasions she tigd to repay the Allentown sum, but that, for a variety of
reasons, her efforts had been frustratield. She also insistethat shehadcommunicated these
incidents to Hanley before he rendered his decisld. As to Count I, the Court concluded that
if Plaintiffs’ version of events were credited
A jury could find that Hanley acted in a wholly unjust manner by
deeming Murray ineligible for office on the basis of financial
arrearage despite his knowtg[assuming the jury credited him
with such knowledgehat her attempts to make good were rebuffed
at every turn.

Id. Turning to Count II, the Court concluded that, for nearly identical reasons, judgaent

improper on the question of whether the ATU’s decision was substantively reasamdéiehe

terms of theATU constitution
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[1]f, as Plaintiffs contend, tyerepeatedly tried to repay the money

they owed, yet the Local thwarted them in all manner of ways, a jury

could conclude that it was unreasonablar even, perhaps, an act

of bad faith— for the ATU to find them ineligible for office based

on the arrearage. Because the reasonableness of Hanley's

ineligibility determination turns on genuine issues of fact, the Court

is unable at this juncture to grant judgment to either party.
Id. at *13.

3. Application of § 101(a)(5) to Current Record

With a more robust record, Defendant again moves for summary judgment. The only

issue is thisdid the Local “thwart Plaintiffs’ attempt at repayment in such a way as to render
President Hanley’s good-standing decision an unfaigetechpplication of a reasonahlele?
Seeid. at *10 (no “discigine” where classification rules “reasonable[]” and applied tanion
members “fairly” and “evefanded[ly]”) (internal citatios and quotation marks omittedr is
the record sufficiently clear that the ATU should not be faulted for Plaint#fisire to repay the
stipends? Findinthat the newly adduced eviderexds little to the recordeyond what was
availableduringits first summaryjudgmentdecision the Court will again denpefendant’s
Motion. Before addressinthe meritsthe Court will dispense with two procedural issuese

raised by Pladtiffs, the other by Defendant.

i. Procedural Challenges

Plaintiffs argue that Defendantidotion here is, in effect, a motion for reconsideration of
the Court’s December 20H&cisionand should beahiedbecause motions seeking
reconsideration of “interlocutory” rulings are granted “only in ‘extraongirt&cumstances.”
Opp. at 12 (quoting this Court’s OpinionMurray, 99 F. Supp. 3dt 153). This is already
something of a moot point, since the Court has presaged that it will deny the Motioty. In an

event,this is not a reconsideration motion in the strict sense of asking the Couiistbitefirst

decision based upon the law and the fastbey stoodhen SeeBrownfield v. Landon, 307

15



F.2d 389, 393 (D.C. Cir. 1962) (second motion for summary judgment was not “an identical
motion” to first one where second motion consider@different and expanded recordQn the
contrary,since discovery has resulted in a recthdt is different from and more expansive than
the one previously before the Court, a renewed motion is entirely properSezee.g.

Williamsburg Wax Museum, Inc. v. Historic Figures, Inc., 810 F.2d 243, 251 @ C1987)

(“A subsequent motion for summary judgment based on an expegxted is always

permissible.”)citation omitted) Hoffman v. Tonnemacher, 593 F.3d 908, 911 (9th Cir. 2010)

(same.

The next procedural objection is lobbed into gignDefendant, whictargues that
Plaintiffs’ failure to expressly abiday one of the District Court'’tocal Rules— 7(h) —means
that the Court should ignore Plaintiffs’ statement of facts and treat itstat@ment of facts as
admitted SeeReply at 1 Local Rule 7(h(1) provides that “[ehch motion for summary
judgment shall be accompanied by a statement of material facts as to which thg paotyin
contends there is no genuine isS@adit requiresthat any opposition to such a motidre*
accompanied by a separate concise statement of genuine issues setting fatiriall fiacts as
to which it is contended there exists a genuine issue necessary to be litigated . . .cabfgfmi
both sides is eequirement that the statememtciude references to the parts of the record relied
on to supporfit].” LCvR 7(h)(1). In deciding a motion for summary judgmeaipurt “may”
penalize an opposing party’s failure to “controvert[]” a given fact by “afsgithatfacts
identified by the moving party in its statement of material facts are adrhitig:d

Defendant argues that even though Plaintiffs did includala 1h) statement with their
Opposition the filing did not expressly controvert Defendant’s assertions in its own statement of

facts meaning thathe Court should deem Plaintiffs to have admitted Defendant’s version of
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events SeeReply at 4. They are correct th&tlaintiffs submission does not looke a typical

Rule 7(h) statemenfThe generally observed practice is for theving partyto file its statement

of facts, andhe opposing partp respondo that statement by indicating whether it “admits” or
“denies”each facpresented. Where it denies a facshould include an explanatiovith

citations to the record. At the end of its response, the opposing party may then provide its own
statement of facts, again with record citations, to the extent it beliegledacts are necessary to

its argument.Finally, the moving party may itself respotudthose facten a statement attached

to its reply.

That procedure was not followéerebecausélaintiffs did not expressly state that they
“admitted” or “denied” any given faetsserted byhe ATU. But suctclarity, while preferable,
was unnecessary this casesince Plaintiffs’ statememhade reasonably cleaich facts they
contested and which ones they did not. The procedure contemplated by Riledo@gs serve
an important function by helping tarystallize for the district court the material facts and
relevant portions of the record,” instead of forcing the Court to waste effdtfs(g and

sort[ing] through the record” itself. Jackson v. Finnegan, Henderson, Farabow, &arrett

Dunner, 101 F.3d 145, 151, 1@3.C. Cir. 1996)(interpretingpredecessor rule to LCVR

7(h)(1)) Where Plaintiffs have submitted a statement of facts with record citations, ey
purposes underlying the Rule have been satisfiedthe Court believes they have sufficiently
complied. To hold otherwise would yield the draconian sanction of an adverse judgmemt, whic

is not warranted in these circumstanc8seRobinson v. Dist. of Columbia, 130 F. Supp. 3d

180, 186-87 (D.D.C. 2015) (denying defendants’ request that court deem as admitted their own
Rule 1h) statement where such “sanctionjpuld be particularly draconian héras

defendants’ Statement of facts would, if conceded by Plaintiff, almost assuredlyreequi

17



judgment as a matter of law against her”).
ii. Substantive Defenses
Moving to the merits, the Court will now address Defendant’s three argumexised
for the first time in this round for why Plaintiffs were not “disciplinedtunder the LMRDAas a
matter of law. It will start with Murray. The ATU’s central argument is that sxtuee years
elapsed between her last purported attempt at repayment in 2010 and the elecéngeciall
2013, and because the Union did nothing during that period to block repayment, it must be the
case that any blame lies with her and not withitheon. SeeMot. at 1213. While the Court
recognizes that a jury mayell be swayed by this argumenparticularly since the record offers
ample bases to infer that Murray and Lovelace, the pavhorpurportedly thwarted her efforts
at repayment, were simpatie@ jury might just as readilgo the other way
Central to this conclusion is Murray’s testimony in which she avers not only that

Lovelace stood in her way of repaying the money back in 2009 and 2010, but also that she
informedMcClure of such behavior and he did nothing about it. In her deposition, Murray was
asked whether she could “recall any other conversations that you either had eargthht Mr.
McClure was a participant in on the topic of mileage advances and/or repaymdnisay
Depo. Day 1 at 160:7-11. Murray responded that some time “between November and June of
2010,

| had a couple of times talked with Mr. McClure about it because |

asked him to tell me how much [the Allentown trip] was so that |

could repay it because he was running aroundavstgpall these

letters to the Members trying to infer that | wathat | had taken

money from the Union and | didn't.

So, | told him to just tell me how much it is, I'll pay it

because | didn’'t want to keep revisiting this issue. And he would

not tell methe amount. He would either walk away or tell me to go

get it from Lovelace.

And when | told him Lovelace wouldn’t tell me, he would
just give that crazy smile of his and walk away. And that would be
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it. . .. [T]hat happened several times.

Id. at160:12-161:18. According to Plaintiffs, Murray could have reasonably concluded from
these interactions that McClure had “effectively ratified Lovelace’s condintle] he] was still
President,” Opp. at 15, thereby relieving her and Queen of any obligation to cehunvetace
again, or to try to make payment once Lovelace was voted out of office in the summer of 2010.

Defendant barely addresses this testimony, burying a paltry, siegtence rejoinder in
a footnote: “Any suggestion that McClure ‘ratdid_ovelace’s position . . . is nhonsensical given
McClure’s public stance to the contrary.” Reply at 6 n.1. In other words, beca@er&ic
made clear in various forums that he wanted the moneys returned, it is unreasocabhdtuide
from this conversation that he in any way condoned Lovelace’s response. This pgsdres i
the obvious: someone may convey one thing in public and the opposite in prvatsh-s just
what Murray hasestified to in her deposition

The ATU’ssecondargument is nrely a variation on this theme, and thus it meets the
same fate. It contends that because Lovelace was voted out of office in 20d@neergation
she had with him before that time in which he refused repayment “had no effect onihetoabil
make repayment at any time affieme 2010, when Lovelace no longer held any union office.”
Mot. at 13(emphasis added)Defendant’s observation here is likely correct insofar as
Lovelace’s successor, Bertrand DelLoatch, promptly responded to Queen’sryebish
request for documentation regarding the Allentown sgePSOF, 128, and the Local cashed
Murray’s $200 check consisting of an estimate of the Allentown trip and quickisdssrefund
check for $24.50SeePSOF, 1832. Even if Defendant is right on this front, though, it does not
necessarily negate the conclusion that, following her course of conduct in 2009 and B010 wit

both Lovelace and McClure, Murray had done all that was reasonably necessemypb at

19



repayment, and she was under no obligation to “try ageln@h a new Treasurer had been
installed in the summer of 2010 his argument is especially persuasive given that McClure
remained as President.

Defendant’s last attack is directed at Queen. It argues that becadmittedly never
attempted to repaye stipendhe cannot claim that he was “thwarted’any such effort See
Mot. at 11-12.This argument is aonstarter The Court already concluded in its first summary
judgment Opinion that “although Queen does not himself claim to have undertaken repayment
jury could inferthat— given his awareness of Murray’s effortbe sensibly assumed that any
further attempts would likewise be futileMurray, 2014 WL 11281392, at *11. Defendant does
not marshal any new evidencbtained during discovery to show that the Court’s prior
resolution of this issue was misguided or should be reviskedinstance tidoes not identify
any facts tending to show that Queen acted unreasonably in relying on Murpagserdgations,
or that other events put him on notice that Murray’s accolunér repayment effortshould not
be trusted. While the Court is puzzled at Queen’s continued insistence that he doesthet owe
Local anything at allseeDSOF, 129, that does not conclusively shivat his reliance on
Murray’'s narrative was unwarranted.

This result should not be taken to discount the persuasive evidence on Defendant’s side
of the scale.A jury may well conclude thaflurray's account of McClure’s counterintuitive
thwartingof her repayment is simply not crediblé.may alsodecide that because Murray and
Lovelaceboth acknowledgethat members had a right to inspect their own financial records —
including expense reportseePSOF, 188 —she knewor should have known she coldgpass
Lovelace andigure out what she owed for the Allentown trip without his help.alim

Murray’'s explanations- e.g., onwhy she declined to pay the money badter Lovelace lefor
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could easilyestimate the cost of the trgs soon aker eligibility was challenged may or may
notbe credited over Defendastestimony At the end of the day, these will & collapsed
into the ultimate issue was she in fact thwarted?which will be appropriately resolved by the
factfinder at tria

B. Damages

Defendant next moves to either eliminate or substantially trim back Plaintitési e
monetary award bghallenging the availability of damages under the LMRDA. By focusing its
arguments exclusively on the damages claimed uhdéercountjt neglecs to consider that
Plaintiffs mayobtain the same set of damages under CoutlidILMRA breackof-contract
claim). As a result, any decision nullifying LMRDA damages heoeld not eliminate or
simplify whatdamagesnay besought &trial. The one exception, however, is punitive damages.
The Court will first address why summary judgment is inappropriate for asaf®y damages
andwill thenresolvewhy it does knock out punitive damages.

1. Compensatory Damages
Defendant directs thieulk of its briefing to arguing th@mpensatorgamages are not

availableunderthe LMRDA given the facts presented heieven assuming the ATU is correct

it faces one insuperable problem, whiclthat it wholly ignores that Plaintiffs also seskch
damages under Count Il. Any ratification of the Union’s position on this point, ¢tinerefould
have no effect otrimming back the damages issue that must be addressed at trial if Plaintiffs
succeed on liability

An explanation of this point stantgth the Amended Complaint, in which Plaintiffs
separatelyistedtheir damagesquestunder each count. As to the LMRDA violation (Count 1),

theysought gudgmentthat inter alia, “[a]wards plaintiffs compensatory damages for, among
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other things, lost past and future wages and benefits, pain and suffering, and injury to
reputation.” Am. Compl, T 38(b). As to the breaclecoffitract claim under 801 of theLMRA
(Count II), they simildly asked for a judgmenid]ward[ing] plaintiffs compensatory dages
for, among other things, lost past and future wages and benddits{ 42(b). Although the
latter requestioes noexplicitly list the sameypesof damageset outin the former, Plaintiffs

have covered their bases by indicating atint II's prayerfor relief includegutis not limited

to “lost pag and future wages and benefitdd. Plaintiffs maythus credibly argue that they
should be permitted to seek the full panoply of compensatory damages under both counts.

Although Defendant might have eliminated any such ambiguity during discaveeyer
pinnedspecific forms of damagés a given theory of liability On the contrary, its
interrogatories broadlyskedeachPlaintiff to “identify all damages, whether compensatory,
punitive, or of any other kind, you claim this suif describe the factual basis for each form of
damage you claim, and explain your calculations of those damages.” Mot., Ekkurday’s
Second Supplemental Answers to ATU’s Interrogatories), § 23 (emphasis;adgéfih. 18
(Queen’s Supplemental Answers to ATU’s Interrogatories), {P2&intiffs responded in kind,
addressing what forms of compensatory relief they thought were appropriag¢esimttas whole
—i.e.,, pain and suffering, emotional distress, medical injury, lost wages and heaadits
reputational harm — without linking each form of damages to one count or the other.

This unified treatment of damages would not necessarily have presented an
insurmountable problem had Defendardved to eliminate@ne or all forms of damages across
the board. Such a motion would be entirely proper uRdér 56(a) even though the Rule
expressly permits parties to move for judgment as to each “claim or defandejdes not

explicitly contemplate a partyhallerging its opponent’s right to a specifiemedy See, e.qg.
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Strike It Rich, Inc. v. Joseph Schlitz Brewing Co., 505 F. Supp. 89, 91 (D.D.C. 1980) (denying

trademark defendant summary judgment of no liability but granting judgment tdatmeges
were warrated where plaintiff repeatedly has failed to provide either this Court or defendant

with any proof of damage that could be tested or stt)di€gd. Agr. Mortgage Corp. v. #'A

Jungle Out There, Inc., No. 03-3721, 2005 WL 3325051, at *12 (N.D. Cal. Dec. 7,(2a0t®);

see alsd oft v. Stationary Engineers, Local 39 PTF, LLC, 87 F. Supp. 3d 1138, 1146-47 (N.D.

Cal. 2015) (citing cases).

The problem for Defendant here, however, is that all of the arguments it magsiai a
Plaintiffs’ damages eims ardied to the LMRDA. Its broadest argumenthat the LMRDA
does not contemplate damagesllunder the particular facts present hergays nothing about
whether damages would be appropriate under § 301(a) of the LNBeéMot. at 33-36.
Similarly, Defendanbases its argumengainstreputational damages on the ground thay
should not be available as a matter of law “in the LMRDA contelxt.’at 41. When targeting
Plaintiffs’ claim for “medical and emotional injury” damagésithermore Defendant leads off

by statingthat “Plaintiffs also seek damagasder the LMRDA & compensattr medical

injury, pain and suffering, and emotional distressguing thatundisputed facts foreclose all
these claimed damages as a matter of lda.’at 4243 (emphasis added)And finally, in the
context of lost wages, Defendant makes clear inefgyRrthat it was focused on damages
available under the LMRDA without ever mentioning IMRA. SeeReply at 22 (“[E]ven if
ATU'’s ineligibility ruling somehow violatet MRDA § 101(a)(5), that alone could not support a
claim for constructive discharge,” which it argues is necessary to suppeeh® claim for lost

wages.).
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Because Defendant’s briefing wiasited todamages available under Count I, it did not
provide Plantiffs with adequate notice that some or all of tle@impensatorglamageslaim
under Count Imightalsobe at risk. Sua sponte summary judgments are justified only after
‘the party against whom the judgment will be entered was given sufficient adwvainm® and an
adequate opportunity to demonstrate why summary judgment should not be graBted&rt

v. Credit Bureau, Inc., 734 F.2d 47, 53 n.10 (D.C. Cir. 1984) (quoting 10A, C. Wright, A. Miller,

M. Kane, Fed. Prac. & Procedure § 2&®7); seeAthridge v. Rivas, 141 F.3d 357, 362 (D.C.

Cir. 1998) (improper to grant summary judgment for all defendants where motion bgtafe s
defendants “did not adequately place the plaintiffs on notice that summary judgigienben
grantedsua sponte’ to other defendants). Plaintiffs’ claim for damages under the LMRA,
therefore, must be permitted to proceed.

This result, of course, does not necessarily require the Court to abstain on the question of
damages under Count |. Bugdause the full set of damages remmainailable under Count Il,
the Court findg¢hatthe more sensible — and judicially economical — approach is to shelve the

issue until its resolution is, in facequired SeeAFTG-TG, LLC v. Nuvoton Tech. Corp., 689

F.3d 1358, 1364 (Fed. Cir. 2012t is a “cardinal rule that a court should not decide a legal issue
when doing so is unnecessary to resolve the case at hand.”). Such resolution may become
necessarin the unlikely event that jury resolves the liability question in favor of Plaifstibn

Count Ibut not on Count Il. Equally likely, however, is that a jury finds no liability on either
count, or finds liability on both; either outcome would renglesentesolution of the Count |
damages issue entiyetuperfluous. At bottom, becaitbe full set of compensatory damages
remains available under Countthereis no prejudice to Defendant in deferring resolution of

these issues.
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2. Punitive Damages
Unlike compensatory damages, whaterequestedinder both count®laintiffs clearly
seek punitive damagexclusivelyin connection with Count, land thus the Court may properly
resolve the questionCompareAm. Compl., 1 3@), (c) (Count | prayeseekingooth punitive
and compensatory damagesth id., 1 4Zb) (Count Il prayeiseekingonly compensatory
damagep Plaintiffs acknowledge that they face a steep climb. Courts havedoognizedhat

“general labor policy disfavors punishmgnnt’'| Bhd. of Elec. Workers v. Foust, 442 U.S. 42,

52 (1979), particularly because punitive damages may be substzanigihg an adverse impact

onmyriad union members who are wholly innocent of any violatidBeeQuinn v. DiGiulian,

739 F.2d 637, 650 (D.C. Cir. 1984)T] he collective interests of the union membership, most of
which is ordinarily innocent of wrongdoing, could be directly and severely harmi by
financial impat of a punitive damages awaid

Because large punitive awardsduld do little to further the congressional goal of
fostering the development of vigorous and democratic labor organizations theg@esive to
the needs of their membegrgd. at 651 this Circuit has set a high bar for Plaintiffs seeking such
damages under the LMRDA. Punitive awards in@$imposed only in the most egregious
cases, in which the conduct of the unar its officers wasnalicious—motivated by ill will ora
purpose tdharm the plaintiff's interests 1d.

Plaintiffs insist that “Hanley’s ineligibility decision was so motivated,” Opp. ag2d
theyjointly demand $1.5 million as punishme@eePSOF, 11 64, 115. The evidence thegoff
in support of such a dramatssertionhoweverjs practicallynonexistent. Instead of pointing
to any actions taken yfanleytending to shownalice or ill will, they rest theirase on their

beliefthatthe ATU bungled the investigation amsishandled the ultimate decision to alidate
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the2013election results.In their statement of facts, they argue vociferously that Hanley was,
for the most part, not involved in the investigation, which “was delegated to the Adgals |
department.” PSOF,4B. As a result, Plaintiffs’ asd®ns —that the ATU“disregarded

evidence that Plaintiffs made repayment efforts,” failed to speak to Queetlydand “did not
even speak with Lovelaced see if he would corroborate Murray’s claims — pertain to whether
the ATU’slegal teandid a good job in deciding whether to invalidate Local 18@@action
results. Viewing these facts in the light most favorable to Plaintiffs, at worsttibeytkatthe
ATU conducted its investigation carelessly. That is a far cry from showingdné¢yacted

with malice in invalidating the election.

The only assertion pertainitig Hanley's participation in the investigation is that he
purportedly “dismissed as ‘preposterous’ the ‘idea’ that both Lovelace and Md@drboth
refused to provide Murray with the amount of the Mileage Stipend am®ajtgven though
Murray had told him that this had occurred.” Opp. at 25 (citing PSOF,  48). Although
Plaintiffs do not identify where they plucked these quotations from in the spraetiogd, and
even tlough the Court was not obliged to go hunting on its own acsesedred. R. Civ. P.
56(c)3) (“The court need consider only the cited materials”), it nevertheless located them in
a portion of Hanley’s deposition transcri@eeHanley Depo. at 53:1-22. When viewing the
colloquyin full, it becomes clear that Hanlelyjd admit to making a credibility determination
about Murray, concluding that it was “ridiculous” to think that McClure — “the person, the
President, who has been saying please pay this debt” — would obstruct her attempttkpay
the stipend.ld. at 53:5-8. The transcript, however, does not indicate whether his impression was
communicated to the ATU’s legal team or had any impact on the ineligibility decision

whatsoeverand Plaintiffspoint to no evidence suggesting that it did. Theserpxed
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statements, therefqrprovide ncevidence of malice or ill will towards Plaintiffs, atitey
certainly donot render this case an “egregious” one. Qemn, 739 F.2d at 651.

Plaintiffs alsoinsist that the manner in which Hanley communicated the election
invalidation decision demonstrates mali@eeOpp. at 25. In particular, th@pject to the fact

thatheinformed both the membership of Local 1300 areéporter withlThe Baltimore Suthat

Plaintiffs were “justifiably removed from office” for retang money that belonged to thedal.

Id. Plaintiffs do not go so far to say that such statements were categdatsdly at most, they
suggest that it was misleading for Hanley to makeh statements “despite evidence that Local
1300 had thwarted efforts by Plaintiffs to repay those monies.” Opp. at 25-26. Even if, upon
further fact finding, it turns out that the ATU was nattified in removing Plaintiffs from office
—or, at leastshould have given them notice and a hearing before doinghese-
communications cannot support an inference that Hanleymasvated by ill will ora purpose

to harm the plaintif§] interests.” Quinn, 739 F.2¢t 650.

Plaintiffs offer ondast disconnectefictoidto support their quest for punitive damages:
that “McClure supported Hanley in the latter’'s successful campaign tdeatioa to ATU’s
presidency in 2010.” Opp. at 26iting PSOF, 1L). This fact, whether considered alone or in
combination with the other “evidence” Plaintiffs marshals to suppeit ¢tase, provides nothing
more than a speculative basis for inferring some form of bad-faith conduct onttbé par
Defendant. Itannot salvage Plaintiffs’ punitivdamages request
V. Conclusion

For these resons, the Court will grant Defendant’s Motion as to punitive damages but

deny it in all other respect®\ separate Ordego statingwill issuethis day.
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Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: April 26, 2016
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