SMITH et al v. ERGO SOLUTIONS, LLC Doc. 81

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TWILA SMITH, et al.,
Plaintiffs,
V. Civil Action No. 14-382 (JDB)

ERGO SOLUTIONS, LLC, et al.

Defendants.

MEMORANDUM OPINION

Plaintiffs Twila Smith and Deirdre Osbourhave filedthis action against their former
employer, defendant Ergo Solutions, LLErgo”), and one of Ergo’s managing partners,
defendant George Brownles|eging sexual harassment. They seglitable relief and daages
under Title VII of the Civil Rights Act of 196442 U.S.C. § 2000e eteq, and the District of
Columbia Human Rights Act, D.C. Code 81201 et seq.Now before the Court iplaintiffs’
motion to compel discovery of a report written pursuairgm’sinternal investigatiohof sexual
harassment claims brought against defendant Brovinyié@o otherErgo employeesSeePIs.’
Mot. to Compel [ECF No73]. Brownlee and Ergassert that the report is protected by the
attorneyelient privilege. However, br the reasons set forth below, the Courtditichit Brownlee
waivedanyattorneyelient privilege through his deposition testimonihe Courwill, therefore,

grant the motion to compél.

! The term “internal investigation” has been used by both parties throutiii® adjudication and, therefore,
will be used in this opinion as well for csigtency. However, technicallyhe investigation was an “external
investigation” because it was comdied by outside counsel, noy in-house counsel.

2 Plaintiffs seek only the production of the report, not the production ofiateg attached to the report
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BACKGROUND

Smith and Osbournallegethat“Ergo has long subjected [them] to an abusive, offensive,
humiliating and hostile environment as a result of pervasive sexual misbehaViard Am.
Compl. [ECF No52] { 14. Theyclaim that “[the Companycreateda corporate culture where
sexual abusevas tolerated and the objectification of women was promniotdd. Plaintiffs
specifically allege that Brownlee, one of Ergo’s managing partaegaged in egregious sexual
misconduct towardglaintiffs,including sendinghemexplicit videos and text nssagessee, e.g.
id. 119118, 44 56, 63, 66propositioningplaintiffs for sexid. 1118, 25, 34, 35, 44, forcing unwanted
kissing and touchingntoplaintiffs, id. 1 36, 6@&nd “expos[ing] his genitals and masturbat[ing]”
in front of Smith, idy 37.

In 2009, Ergo received complairftem two otherfemale employees accusiBgownlee
of sexual harassment and alleging claims similar to those alleged in thignstesponsekErgo
retainedattorney Donald Frtmanto conduct an investigation of themapany and its management
As part of his investigatiotjartman created a written report of his findiagsl recommendatisn
Whether this report is discoverable is now at issue.

Brownlee mentioned this report in his deposition on September 27, Z@@Brownlee

Dep, Ex. E to Mot. to Compel [ECF No. 77], Tr. 28:5-30:20, 34:7-10. Jerry Warreforther
Human Resource®irectorfor Ergo, also mentioned it in his depositionSeptember 28, 2016
SeeWarren Dep.Ex. Ato Mot. to Compe[ECF No. 731], Tr. 41:23+47:2. During Brownlee’s
deposition, hespecificallydiscussedhe report’spostinvestigationrecommendationsncluding
that he stay away from the building f@ix months,pay a $10,00 fine, andsee a therapistSee

Brownlee Dep.Tr. 28:5-30:20, 34:7-10.



Defendants Ergo and Brownlee claattorneyelient privilege while plaintifs assertthat
either the document is not privileged because it contains business advice rathegahadvice
or, alternativelythat theprivilege was waved by Waren or Brownleeduring their respective
depositions. After a hearing n February 13, 2017, thi€ourt has reviewed theinternal
investigation reporin_camerato determine whetheit is privileged and whether imust be
produced tglaintiffs.

LEGAL STANDARD

Federal Rule of Civil Procedure 26(b)(1) provides that “[p]arties otagin discovery
regarding any nonprivileged matter that is relevant to any’gastgim or defengd” Fed. R. Civ.
P. 26(b)(1). If a party objects tdhe disclosure of certain documents, the requesting party may
moveto compel disclosure of the withheld materidted.R .Civ. P. 37(a). The moving party
“bears the initial burden of explaining how the requested information is rélevwafbre the
burden shifts to the non-moving party to “explain why discovery should not be permittek’

The Navajo Nation v. Peabody Holding Co., 255 F.R.D. 37, 46 (D.D.C. Z606)ingJewish

War Veterans of the United States of America, Inc. v. G&@8 F.Supp. 2d30, 42 (D.D.C.

2007)) If the nommovingpartyis withholdingdocuments on the grounds that they are privileged,
that party'bears the burden of provirtgatthe communications are protectedii’re Lindsey 158

F.3d 1263, 1270 (D.CCir. 1998);see ale TheNavajo Nation, 225 F.R.D. at 46—-47.

“The attorneyclient privilege is the oldest of the privilegefor confidential

communications known to the common lawJpjohn Co. v. United States, 449 U.S. 383, 389

(1981). ‘ts purpose is to encourage full and frank communication between attorneys and their
clients and thereby promote broader public interedts.”"However, the tiorney<lient privilege

is “narrowly construed by the D.C. Circuit because of its adverse effedtse full disclosure of



truth.” United States v. Philip Morris Inc212 F.R.D. 421, 424 (D.D.C. 2002 herefore,‘[a]

blanket assertion of the privilege will not suffic&ather, ‘[tlhe proponent must conclusively
prove each element of the pregle.” In re Lindsey 158 F.3d at1270 (second alteratioimn

original) (quotingSECv. Gulf & W. Indus., Inc., 518 F. Supp. 675, 682 (D.D.C. 1981)).

Not all communication between a client anddritierlawyer is privileged; the client must
be seeking and receiving legal advice rather than solely busideg®. Compare idat 1267
(“The attorneyclient privilege protects confidential communications made between clients and
their attorneys when the communications are for the purpose of selegahadvice or services.

(emphasis addepyith Neuder v. Battelle Pac. Nw. Nat. Lab., 194 F.R.D. 289, 292 (D.D.C. 2000)

(“[Clommunications by a corporation with its attorney, who is at the time acting solalg i
capacity as dusinessadvisor, would not be privileged” (emphasis added) (internal quotation
marks omitted)).Although corporatanvestigationsconducted by outside counsel often combine
legal and business adviade D.C. Circuit recognizes théfs]o long as obtaining or providing
legal advicewasone of the significant purposes thie internal investigation, the attornejient
privilege applies, even if there were also other purposes for the invesiigatilin re Kellogg

Brown & Root, Inc, 756 F.3d 754, 75&9 (D.C. Cir. 2014) In addition “[c]ommunications

between dcorporate]client and its outside counsel are presumed to be made forespLof

obtaining legal advice.United States v. ChevronTexaco Corp., 241 F. Supp. 2d 1065 (Nd7.

Cal. 2002)(citing United States v. Chen, 99 F.3d 1495, 1501 (9th Cir. }996¢ alsdBoca

Investerings Bhip v. United States, 31 F. Supp. 2d 9, 12 (D.D.C. 1@88)ng that “[bkcause

anin-house lawyer often has other functions in addition to providing kdate, the lawyes

role on a particular occasion will not be seliident as it usually is in the case of outside counsel”).



Because not all communication between a person and a lawyer is privileged, thesattor
client“privilege applies only if the person to whom the communication was made is ‘a meimbe
the bar of a court’ who ‘in connectiamith th[e] communication is acting as a lawyand the
communication was madéor the purpose of securing primafilyegal advice. In reLindsey,

158 F.3dat 1270(alteration in original{quotingln re Sealed Cas&37 F.2d 94, 989 (D.C. Cir.

1984)). Moreovertheprivilege only applies if it has been (a) claimed and (b) not waived by the

client” Inre Sealed Cas&37 F.2cht 99.

To safeguard the attornejient privilege and, therefore, keep the privilege from being
waived, the client must “zealously protect the privileged materials, takingaathmable steps to
preventtheir disclosue.” SEC v. Lavin 111 F.3d 921, 929 (D.C. Cir. 199%&eeln re Sealed
Case 676 F.2d 793, 818 (D.C. Cir. 198@2)Any disclosure inconsistent with maintaining the
confidential nature of the attornelient relationship waives the privilege. “A document will
be considered difosed by a plaintifwvhen thedefendant has learned the ‘gist’ of the docurfjent

contents.” TheNavajo Nation 255 F.R.Dat48 (some internal quotation marks omittege also

Malco Mfg. Co. v. Elco Corp., 307 F. Supp. 1177, 1179 (E.D. Pa. 1969ce a party has made

a disclosure without objection, the only question remainingwieether it constitutes a

waiver. ... $cethis Court has determined that the disclosure revealed the gist of the contents

of a privileged communication, such dasure therefore constitutedawaiver of the privilegé).
Zealously protecting privileged materials includes ensuringtirbgly objection, that

privileged information is not inadvertently revealed during deposition testinfeegeral Rule of

Civil Procedure 30(c)(2) states thda]n objection at the time of the examination . to

any. . .aspect of the deposition . mustbe noted on the record.. An objection musbe stated

concisely in a nonargumentative and nonsuggestive mainperson may instruct a deponent



not to answeonly whennecessary to preserve a privilégd-ed R. Civ. P. 30(c)(2) (emphasis
added) see alsdCharles A. Wright & Kenneth W. Graha®4 Fed. Prac. & Proc. Evid. § 5507
(1st ed. 198p (“[T] he failure to objectan. . . constitute a waiver of the privilege . . The
privilege objection must be made before the privileged information has been revdalettdns
that at a deposition a question calling for privileged information cannot be @assidyject to a
later judicial ruling on the propriety of the question.”).

DISCUSSION

l. The Report |s Protected by Attorney-Client Privilege

Attorney<lient privilege protects confidential communicasdoetween attorneys and
clients, including internal investigation reports supplied by attorneys todrexts, wherone of
the significantpurposes of communicationlsgal advice rather tharonly business adviceSee

In re Kellogg Brown& Root, 756 F3d at 75859; In re Lindsey, 158 F.3d at 126 Although

plaintiffs recognize that Hartman was actinghis professional capacity as a lawyehen he
conducted the investigatipand that Ergo was Hartman'’s clietiteyargue thatHartman’sreport
consisted of primarily business advice rather than legal advice and, therefweprivileged.
After reviewing the reporih camerathe Court concludes that theport was confidential
legal advice from an attorney to a client, and therefore i®gted by attorneglient privilege.

TheCourt presumes thautside counsel is retained flegal purposes SeeChevronTexaco241

F. Supp. 2ct 1073 Here, the presumption is borne out by the document. itdeticludeslegal
conclusionsas tothe @mpany’s exposure to liability, legal recommendatimnsvoidingliability
from these allegations and protecting against future misconduct that could leadaitegations
and litigation strategies relating to the sexual harassment allegations at issue at tifethiene

report. Thus, a “significant purpose” of the report was to provide legal adves#n re Kdlogg



Brown & Root, 756 F.3cat /B9; In re Cty.of Erie, 473 F.3d 413, 419 (2d Cir. 2007) (“[L]egal

advice involves the interpretation and application of legal principles to guide futurectontiu
assess past condugt There are alseeveral indications théhe document was intended to be a
confidential communication between an attorney and his clidifts.report is labeled “Attogy-
Client Privilege” and statethat it is“[n]ot to be disseminated beyond ownership gyoufith
Ergo’s owners listed by name undernedthus,because the report contains primarily legal advice
and wasa confidentialcommunication between an attorneydums clientsthe report is privileged.
Seeln re Lindsey, 158 F.3d at 1270.
. Waiver

Attorney-lient privilege only protects information that remains confidentidisclosure

of privileged information to someone outside of the privileged relatiortsinptitutes a waiver.

Seeln re Sealed Casé76 F.2cat 818. Plaintiffs argue that the attorneljient privilege over the

internal investigation report was waivéalough disclosuréy eitherWarrenor Brownlee.

Plaintiffs maintairthat Jerry Warrerkrgo’sformer HumanResource®irector, disclosed
thereport'sprivileged informationwhen he testified during a deposition to a conversation he had
with Hartman regarding Hartmanisvestigatory findings.SeeWarren Cep.,Tr. 41:21-47:2 In
that deposibn, Warrenstated: fHartman]indicated thahe thought that MrBrownlee was at
fault and thabecause he was CEOdhpart owner, that there was real consequencesdthat it
probably would happeagain” Id. at 43:2-6. However, asaformeremployee of Ergo, Warren
was not able to waive the attorrelient privilege on behalf of the cgany. SeeCommodity

Futures Trading Comm’n v. Weintraub, 471 U.S. 343, 349 (198%Y]hen control of a

corporation passes to new management, the authoripssert and waive the corporat®n



attorneyelient privilege passes as W8l. Therefore, Warren’s depositidestimonydid not waive
attorneyelient privilege.

Plaintiffs also contendhat Brownleewaived the privilegewhen he testified, without
objection, to the report’specific recommendations during his depositiortnlike Warren,
Brownlee, apartowner and managing partner of Ergo, has the authority to waive attdreety-
privilege on behalf of ErgoSeeid. at 348(“[T]he power to waive the corporate attorodignt
privilege rests with the corpation’s management and is normally exercised by its officers and
directors”). During Brownlee’s deposition, the followingxchange tookplace:

Q: Can you describe for the record what the renemdations were [of the investigation]?
A: That | stay away from the building for six months.

A: I went with the recommendations and | followed it. And | had to pay a fine.
Q: Okay. What was the fine?

A: 1 think it might be $10,000.

A: I've gone to a therapist. But that wash, that was under the recommendation of the
internal investigation.

SeeBrownlee Dep Tr. 29:8-11, 29:1819, 30:3, 34:810. Brownlee’s attorney did not present
any objection to discussing the content of the report. The purpose of Hartrepors was
primarily to providelegal adviceregardingthe receh sexual harassment allegationBy
discussing Hdaman'’s specific recommeations—that Brownleestay awayfrom Ergo for six
months, pay $10,00(fine, andseea therapist-Brownlee revealed Hartmankey conclusions

andthus disclosed the “gist” of the repo@eeThe Navajo Nation 255 F.R.D. at 48/lalco Mfq.,

307 F. Suppat1178. This, in turnwaivedthe attorneyclient privilege that would have otherwise
been affordedo the report SeeFed. R. Civ. P. 30(c)(2); 24 Fed. Prac. & Proc. Evid. § 5507.

Brownlee, on behalf of himself and Ergo, cannot reveal important conclusions frorpahieyes



continue to maintain that the report itself is privilegetnce the Court concludes that Brownlee
waived attorneyelient privilege for the internal investigation report

CONCLUSION

For the reasons seairth above, the Court will graqtiaintiffs’ motion to compel discovery

of the internal investigation reporf separate order has been issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: June 20, 2017




