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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAl,
Plaintiff,
v Civil Action No. 14-403 (RDM)

TRANSPORTATION SECURITY
ADMINISTRATION,

Defendant

AMENDED MEMORANDUM OPINION AND ORDER

This case is one of a series of cases that Plaintiff, who suffers from aoggzabl
disorder, has brought arising out of alleged mistreatment by TransportatimitySec
Administration (“TSA”) employees at various airport gety checkpoints. This Court
previously resolved one of those cases, which Plaintiff brought against the TSAhender
Rehabilitation Act seeking to compel the agency to respoRthiotiff's complaintsof
mistreatment.SeeSai v.Dep’t of Homelandsec, 149 F. Supp. 3d 99 (D.D.C. 2015). Other
cases, seeking damages and declaratory and injunctive relief relatingiedled mistreatment
and the TSA's policies more generally, remain pending before at leasthiterdf@deral courts.
SeeSai v. Covenat AviationSec, No. 16-1024N.D. Cal);Sai v. PekoskeéNo. 15-2356 (1st
Cir.).

In this action, Plaintiff alleges that the TSA has failed adequately to respend t
requests under the Freedom of Information Act (“FOIA”), 5 U.S.C. 8§ 552, and the PAgacy
(“PA"), 5 U.S.C. § 552a. The first of these requests sought surveillance video and reports

relating to an incident that occurred at Boston’s Logan International A{t{BDS”), as well
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any other complaints against the TSA employeeslved in the incident and any similar
complaints against the TSA, airport police, or airport agents. Plaintiff subsegexquelyded
this request also to seek records relatinge¢alents at New YorkaGuarda Airport (“LGA”)
and Chicag®’Hare Interrational Airport (‘ORD”). The second request sought “any
contract/agreement with other agencies regarding surveillance, or naaiceest surveillance
footage, at Logan Airport.” Dkt. 99& 78 (McCoy Decl. Ex. I). The third request followed an
incidentat San Francisco International Airport (“SFQ@I)d sought records like those Plaintiff
sought relating to the BOS incident. The fouridrd by far the most expansive requesbught
all policiesandprocedures that the TSA hegerissued that are not already available in the
TSA's “electronic reading room.Finally, the fifth and sixth requests sought any additional
records regarding the BOS and SFO incidents created after Plainiffisabrequests.

After Plaintiff filed suit, the TSA responded to each of the six pending FOIA sexjaed
eventually released almost 4,000 pages of records (some with redactions) ands$kereeicuit
television videos. The TSA has now moved for summary judgment, arguing that it reasonably
construed (and, where necessary, narrowed) Plaintiff's requests;ttrabiighly searched for
responsive records; and that it released all responsive, non-exempt recortsf dtipbses the
TSA’s motion and, with two minor exceptions, challenges virtually every aspect bE&is
multiple searches and productior®®aintiff contends that, as to eachtloé six requests, the
TSA failed to conduct an adequate searffeliied to produce segregable portions of rdsp
withheld metadata and failed to release records in theiv&yatlectronic formabr in “fully
digital, non“rasterized” PDFsimproperly designated records as Sewnsifecurity Information
(“SSI”); and improperly invoked FOIA Exemptions 3, 6, andPTaintiff alleges, in addition,

that the TSA withheld recordbat had been previously releasethde false or misleading



statements in it¥aughnindices;violated the Privacy Act by maintaining records relating to
Plaintiff's “protected FirsfA]mendment speech,” Dkt. 111-2 at 33—34; destroyed records in
violation ofa “cleaf] . . . evidence preservation demanid,”’at 34; withheld records so as to
commit“felony obstruction of justice,id. at 39; and, more generally, “maintained numerous
unlawful policies, practices, and procedire.and willful violatior[s] of the APA, FOIA,
Rehabilitation Act, Privacy Act, and SSI statutes.” Dkt. 111 at 3.

As explained below, many of these contentions are not properly before the Coust; other
are not developed with sufficient clarity to gwe summary judgment; and yet others lack legal
or factual merit. But there is some wheat among this abundance of chaff. Thaviourt
accordingly,GRANT in part andDENY in part the TSA’s motion.

I. BACKGROUND

The wideranging history of this mattés recounted in this Court’s numerous prior
opinions and ordersSeeDkt. 34 (denying motion for preliminary injunction and motion for
sanctions); Dkt. 42 (denying motion to expedite); Dkt. 43 (granting defendant’s motion for
protective order); Dkt. 47 &hying motion for reconsideration regarding sanctions); Dkt. 48
(denying motion to compel); Dkt. 49 (denying motion for leave to amend); Dkt. 74 fdenyi
motions for reconsideration, for clarification, and to strike); Dkt. 93 (denying maticonpel
senice of Section 46105(b) orders and for declaratory relief regarding Section 46110(a)
deadline, denying plaintiff’s motion for attorney fees and costs, and dengivetie file
supplemental pleadingdge als®ai v. TSANo. 16-5004 (D.C. Cir. June 6, Z)1(order
dismissing interlocutory appeal seeking initial hearing en b&ag)y. TSANo. 16-1065 (U.S.

Sup. Ct. June 5, 2017) (denying petition for writ of certiorari). For present purgos&urt



need not repeat that history in its entirety, but simply recounts the allegation®eadupal
history relevant to the pending motion.

A. FOIA Requests

The subject of this suit are six FOIA and Privacy Act requests for redwmtBlaintiff,
whose full name is Sdisent to the TSA in 2013.

Saisubmitted the first of these requests on January 28, 2@Riesting information
relating to an incident at a security checkpoirB@ston Logan International Airport (“BOS
Request”). This request initially sought “reports,” “notes, correspondeocejunicatiors, . . .
relating to the incident,” “any and all records related to [Sai];” “copies of§Haiavel]
documents that were made at the scene;” “all history of complaints” against theg€8® with
whom Saicame into contact and “similar complts” against the TSA; and “documents and
communication related to responding to this request.” Dkt. 99-3 at 50-51 (McCoy Decl. Ex. A)
After the TSA requested additional information regarding the request on February 15, 2013, Sai
expanded the requestiteclude “all records related to” prior security incidents that occurred at
New York LaGuardia Airport on June 27, 2012, and Chicago O’Hare International Airport on
December 25, 2010d. at 55 (McCoy Decl. Ex. B). TSA failed to respond to the expanded
BOS Request within the 20-day period specified by FOBedd. at 8 (McCoy Decl. | 25id.
at 59 (McCoy DeclEx. D). On August 8, 2014, the agency provided an interim response

releasing seven pages of records, with some redactiorst 8 (McCoy Det  25). It

! Sai hasndicated a preference ntmt bereferencedising gendered pronouns, and, in this
amended opinion, the Court has endeavored to respect that request.

2 The declaration of Regina McCoy states that Sai’s request was execusetiary 21, 2013.
The request, however, is dated January 28, 2013 and states that Sai sought recordg pertaini
an incident that occurred on January 21, 2013. Dkt. 99-3 at 52 (McCoy Decl. Ex. A). This
minor error in the McCoy declaration is immaterial to the pending motion.
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supplemented this response on October 3, 2014 with the release of an additional 229 pages of
records and video of the BOS incideid. at 9 (McCoy Decl. | 27).

On February 22, 2013, Sai submitted a second FOIA request (“CCTV RequestAto TS
by email, requesting “any contract/agreement with other agencies regsuduillance, or
maintenanceof surveillance footaget Logan airport.”ld. at 78 (McCoy Decl. Ex.)l The TSA
did not respond to Sai’s request until August 8, 2014, when it released 16 pages of responsive
records in full.1d. at 18 (McCoy Decl. 1 56id. at 80 (McCoy DeclEx. J).

Sai submitted the third request at issue, relating to an incident that took place at San
Francisco International Airport (“SFO Request”), by droaiMarch 15, 20131d. at 85-86
(McCoy Decl. Ex. L). Like the BOS Request, the SFO Request sought “rgpootes,

correspondence, [andpmmunicatios, . . . relating to the incident;” “any and all records related
to [Sai];” “all history of complaints” against the TSA agents withom Saicame into contact
and “similar complaints” against the TSA; and “documents and communicatiordrelate
responding to this requestltl. (McCoy Decl. Ex. L). The TSA initially responded to the
request on August 8, 2014, “releasing 72 pages of responsivdsacdull as well as two
CCTV videos.” Id. at 22(McCoy Decl. I 7}; id. at 93 (McCoy DeclEx. N). The agency
supplemented that response on October 3, 2014 with an additional 427 pages of responsive
records.ld. at 23 (McCoy Decl. § 73).

The fourth request, which sought TSA policies and procedures (“Policies Reqdsy’), i
far the most expansive. Sai submitted that request on March 16, 2013. It sougjti(TSA
policy and/or procedures documents which are not already included in the TS¥0RIc

Reading Room,’ includingll Management Directives, Standard Operating Procedures,

Operatiors Directives, Security Directives, Emergency Amendments, Informatical@&is,



Memoranda, Handbooks, Letters, Bulletins, and Guidance ever issued, including batidold [
current versions;” (2bhe “TSA’s policies regarding screening procedures, both now arat . . .
any point in the past;” (3he“TSA’s policies regarding the treatment of passengers with
disabilities, both now and in the past;” (g “TSA’s policies regarding the enforcement of its
policies when TSA personnel . . . refuse to comply with TSA policy in a way thatgesrion
the rights of travelers;” (8he“TSA’s policies regarding cooperation with local airports and
police;” (6) the “TSA’s policies regarding wheheckpoint video may be released;” ({1
“TSA’s policies regarding ‘a fly[,] ‘selecte¢’] and any similar lists;” (8) “legal justification
for the TSA’s public claims that passengers may not revoke consent to adativestearch”
including “formal agency legal memoranda, policy statements that include spegéic
foundation arguments, court filings in whigdlevant arguments were advanced ,any court
opinions, appeals, or the like in which a court responded negatively to those argunmeh{8)” a
“all Behavior Detection Officer training materials, and any isi¢hvestigating their efficacy.”
Id. at 125-28McCoy Decl. Ex. S).

On March 25, 201the TSA sent Sai a letter explaining thhe request was “too broad
in scope or did not specifically identify the recdrdsught.andit invited Sai to “resubmifthe]
request containing a reasonable description of the records [he was] seddirag.30 (McCoy
Decl. 1 9); id. at 132(McCoyDecl.Ex. T). Because Sai did not respond, the TSA
“administratively closed” the request on May 9, 201&.at 30 (McCoy Decl. 1 92). About a
year later, however, after Sai brought the present suit, the TSA “in its @iscretopened the
request and initiated a search for responsive records to the extent theoiighitsrsthe request
could be reasonably discerned based on the title provided or other information that was

reasonably clear from the initial requestd. at 31 (McCoy Decl. § 93). The TSA directed that



fifteen different offices, includingpr example, the Disability Branch of TSA’s Office Givil
Rights and Liberties, Ombudsman & Traveler Engagement Division, “conductonabées

search for responsive recordsd. (McCoy Decl. 1 94). On July 30, 2015, the TSA made an
initial release of 1,416 pages of responsive records, some of whiehedarcted in partld. at
35-36 (McCoy Decl. 1 109). Although releasing these records, the TSA remindbdt&ai t
hadpreviously concluded that tlieequest was too broad” and that it had requested that Sai
“resubmit [his] request with a reasonabésscription of the records” soughd. (McCoy Decl.

1 109) id. at 138(McCoy Decl. Ex. U) Notwithstanding Sai’s failure to respond, the agency
explained, it had decidedi-its discretior—to process the requesb‘the extentecords [could]
be reasoraly identified” Id. at 138(McCoy Decl. Ex. U) Subsequently, on August 20, 2015
and October 30, 2015, the TSA released an additional 1,294 pages and 329 pages of responsive
records, espectively, some of which were ageadacted in partld. at 36(McCoy Decl. § 110);
id. at 145(McCoy Decl.Ex. V). Finally, on February 29, 2016, the TSA notified Sai that it had
located an additional collection of records, which the agency was withholding ihdfugit 37
(McCoy Decl. 1 112)id. at 158(McCoy Decl. Ex. X).

Sai’s fifth and sixth requests cover the same ground covered by the BOS and SFO
requests, but seek records created or obtained after those requests avgBtleand SFO Re
Requests”) SeeDkt. 28-3 at 11. Sai originally submitted the B@nd SFO R&equests on
November 23, 2013Seeid. That email was addressed to the TSA’s FOIA division and read, in
relevant part, “I hereby demand that you send me *all* documents, records esitstem
surveillance video, external and internal correspondence, etc. tltatraaetly or have ever been
in the TSA’s possession which relate to either of the two incidents | reporteeimihe TSA

violated my rights.”Id. TSA initially viewed this email as duplicative of the SFO and BOS



requestand did not respond. Dkt. 99a843 (McCoy Decl. {1 123). In an earlier opinion in this
case, however, the Court held that the November 23 email was in fact more exeamsaits
earlier requests because it “also covered records created during the iraemegrbthe

requess.” Dkt. 74 at 15. Complying with that decision, the TSA acknowledged receipt of the
BOS and SFO RRequests in September and October 2015, DkB &943-44 (McCoy Decl.

1 124-25, 12)id. at 178(McCoy Decl. Ex. AA);id. at 180(McCoy Decl. Ex. BB);id. at 185
(McCoy Decl. Ex. CC); “tasked those offices that it deemed most likely t® teaords related

to the SFO and BOS incidents with searctiorgnonduplicative responsiveecords,’id. at 46
(McCoy Decl. 1 133), and subsequently notified Sai that it found no non-duplicatvels
responsive to theequestsid. at 46-47 (McCoy Decl. 1 135, 138).

B. Procedural History

Because the TSA failed to respond within the 20-day period specifiE@l#y; 5 U.S.C.
§8552(a)(6)(A){), Sai was deemed, as a matter of law, to have exhausted administrative
remedies5 U.S.C.8 552(a)(6)(C)and, having cleared that threshold requirenteaitbrought
this suit, Dkt. 5. After filing suit, Sai moved both for a preliminary injunction arekpzdite
the action. Dkt. 8; Dkt. 18. The Court denied both motions. Minute Order (Apr. 17, 2014); Dkt.
34; Dkt. 42. Sai also moved to impose sanctions on the government, which the Court denied,
Dkt. 30; Dkt. 32, and for reconsideration of the Court’s denial, Dkt. 38, which the Court also
denied, Dkt. 47. In additiorgai unsuccessfully sought to amend toenplaint,seeDkt. 49, and
unsuccessfully sought reconsideration of that decision, Dkt. 50; Dkt. 74. The TSA, for,its part
moved to dismiss in paandto strike portions of Sai’'s complaint, Dkt. 51, which the Court also
denied, Dkt. 74. Sai then moved tminpel service dfSectior} 46105(h orders; Dkt. 77, for
attorney fees and costs, Dkt. 85, and to file a supplemental pleading, Dkt. 86, all ofhehich t

Court denied, Dkt. 93.



The TSA has now moved for summary judgment, submitting that it has conducted a
reasonable and adequate search and that its withholdings are appropriate undetAdatidF
the Privacy Act. Dkt. 99. The TSA suppottsinotion with the declarations of Regina McCoy,
the agency’s FOIA officer, Dkt. 99-3 at 1 (McCoy Decl. § 2), and Douglas, Blhief of the
Sensitive Security Information Program in the agency’s Office of Eafercement & Federal
Air Marshal Service, Dk 99-4 at 1 (Blair Decl. 1 1); Dkt. 1G& 17(Supp. Blair Decl. 1 1).

Sai’s opposition brief is only five pages long and merely lists—without asalysupport—
sixteen ways in which the TSA has allegedly violated the law; as Sai ptes‘iT;3A has
violated nearly all the lajg] it could.” Dkt. 111 at 2.Saialso requests that the Court order that
the TSA supplement itgaughnindex, order “full civil discovery,” and order the TSA “to
provide [the]Court with anin cameracopy of [its] entire prodction] . . . without redactions.”

Id. at 4-5. Standing alone, Sai's opposition brief provides little analysis or argu@atitas

also filed a fortypage affidavit, however, which contains more extensive legal and factual
argument. Dkt. 11P- Becase the Court must liberally constrpe sepleadingsseeErickson

v. Pardus 551 U.S. 89, 94 (2007), and because the Court must, in any event, assess the legal
sufficiency of a motion for summary judgmeseeWinston & Strawn, LLP v. McLea843 F.3d
503, 507-08 (D.C. Cir. 2016), and must consglex spontevhether any portions of the
withheld records are reasonably segregadeMorley v. CIA 508 F.3d 1108, 1123 (D.C. Cir.
2007) the Court will treat Sai’s affidavit asbrief in opposition and will also consider the
adequacy of the TSA’s legal contentiaus sponte The Court will also consider the various

supplemental briefs arfdings that the parties have submitted.



II. LEGAL STANDARD

The Freedom of Information Act is premised on the notion @uairfformed citizenry is
“vital to the functioning of a democratic society . . . [and] needed to check againgiticorand
to hold the governors accountable to the govern&ll.RB v. Robbins Tire & Rubber Cd37
U.S. 214, 242 (1978). The Act embodies a “general philosophy of full agency discloduse.”
Dep't of Def. v. Fed. Labor Relations Ayte10 U.S. 487, 494 (1994) (quotibgp’t of Air
Force v. Rose425 U.S. 352, 360 (1976)). It thus mandates that amcgghksclose recordsn
requestnless they fall within one of nine exemptions. “These exemptions are ‘expicitig
exclusive’ and must be ‘narrowly construedMilner v. Dep’t of Navy562 U.S. 562, 565
(2011) (quoting=PA v. Mink 410 U.S. 73, 79 (1973), aR@I v. Abramson456 U.S. 615, 630
(1982).

FOIA cases are typically resolved on motions for summary judgment Bederal Rule
of Civil Procedure 56 SeeBeltranena v. U.S. Dep’t of Sta@21 F. Supp. 2d 167, 175 (D.D.C.
2011). To prevail on a summary judgment motion, the moving party must demonstrate that there
are no genuine issues of material fact and that he or she is entitled to judgraenatter of
law. SeeCelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986). In a FOIA action, the agency
may meet its burden by submitting “relatively detailed and wonclusory” affidavits or
declarationsSafeCard Servs., Inc. v. SE#26 F.2d 1197, 1200 (D.C. Cir. 1991), and an index
of the information withheldyaughnv. Rosen484 F.2d 820, 827-28 (D.C. Cir. 1973ummers
v. Dep’t of Justicel40 F.3d 1077, 1080 (D.C. Cir. 1998)n agency “is entitled to summary
judgment if no material facts are in dispute and if it demonstrates ‘that each ddb¢hatdalls
within the class requested either has been produced . . . or is wholly exempt ff6@Iis]

inspection requirements. Students Against Genocide v. Dep’t of Sta&r F.3d 828, 833 (D.C.
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Cir. 2001) (quotingsoland v. CIA607 F.2d 339, 352 (D.C. Cir. 1978)The Court reviews the
agency’s decisimde novg and the agency bears the burden ofasnisg its action.5 U.S.C.
8 552(a)(4)(B)
[11. ANALYSIS

Sai's arguments in opposition tike TSA’s motion for summary judgment fall into three
broad categories. Specifically, Sai challenges (1jdhmeatof the recordshe TSAproduced
pursuant to FOIA and the Privacy Act; (2) the adequadliedsf SA’s search for records
responsive to the FOIA requests; and (3) the TSA’s withholding of portions addbils it
released pursuant to FOIA and the Privacy Act. In addition, Sai raises varegatiahs of
misconduct by the TSA and requests the opportunity to conduct “full civil discovery.” The
Court will consider each set of arguments in turn.

A. Format
1. Rehabilitation Act

Sai first argues that the TSA violated the Rehabilitation 2&1J.S.C. § 794d, and E-
FOIA, 5 U.S.C. 8§ 552(a)(3)(BJC), by failing to release the requested records in a “native,
electronic, or 8 508 accessible format” and by failing to provide a copy of theyag¥aughn
index in a‘spreadsheet format” that would permit “basic operations like copying the
spreadsheets into Google Spreadsheets.” Dkt2Lt1E-2 (emphasis omitted)Saiargueshat
the format used by the TSA preventtess tdémetadata” and “significantly impairel$ai’s
ability to use the documents, distribute the documentSang audience in a format that would
be accessible to them (which includes other people with disabilities),” antsabaéthe “TSA
uses DHSwide FOIA processing software and methtus take documents that are originally
[in a] native electroni¢formaf . . . and output paper or rasterized PDF[4¢l”at 2-4. Finally,

Sai maintains that records were not produced in disdtese(vhichSairefers to as an absence
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of “discretization”) and were not produced in a “cogent” orddrat 2. As explained below, the
Court is unpersuaded by these arguments.

To start, this is not a Rehabilitation Act case. The complaint does not invoke the
Rehabilitation Act and, indeed, it expressly asserts that “[t]his ssolesyunder FOIA and [the
Privacy Act].” Dkt. 5 at 2 (Compl. 1 5). To be sure, Sai filedabraplaint before the TSA
released any recordand thusSaidid not know what format the agency would use. $ait
posits that the TSA, in general, uses software that does not result in the otleasee”
format records, Dkt. 111-2 at 4, and, more imgoatly, despite filing multiple motions for leave
to amendseeDkt. 9; Dkt. 21,Saihas never sought to amend toenplaint to assert a claim
under the Rehabilitation Act. Althougino selitigants are entitled to some leeway, they must
comply with the Federal Rules of Civil Procedutarrell v. Tisch 656 F. Supp. 237, 239
(D.D.C. 1987), and a plaintiff-even goro seplaintiff—may not amenthe complaint by raising
an issue for the first time in a brief in opposition to a motion for summary judgseeManna
v. U.S. Dep’t of Justicd,06 F. Supp. 3d 16, 19 (D.D.C. 2015) (“[A plaintiff] cannot expand the
scope of this litigation by merely referring to other requigstss opposition to Defendants’
motion.”); Wright v. U.S. Dep’t Justicd 21 F. Supp. 3d 171, 183 n.7 (D.D.C. 2018]t(i's
inappropriate for a Court to consider new claims raised for the first timbriefan opposition
to a motion for summary judgment.’Arbitraje Casa de Cambio, S.A. de C.V. v. U.S. Postal
Serv, 297 F. Supp. 2d 165, 170 (D.D.C. 2003)is axiomatic that a complaint may not be
amended by the briefs in opposition . . (citation omitted). Because Sai has not alleged a
claim under the Rehabilitation Ackai’'sfirst argument fails as a matter of law.

But, even if the Court were to treat Sai’s affidavit as a proposed amentinteat

complaint—and, to be clear, the Court is not doing gaweuld deny that motion as futiléSee

12



In re Interbank Funding Corp. Sec. Liti¢29 F.3d 213, 215 (D.C. Cir. 2010)A] district court
has discretion to deny a motion to amend on grounds of futility where the proposed pleading
would not survive a motion to dismiss.”) (quotiNgt’l Wrestling Coaches Ass’n v. Dep't of
Educ, 366 F.3d 930, 945 (D.C. Cir. 2004)o survive a motion to dismiss, a complaint must
contain “sufficient factual matter, accepted as true, to ‘state a claim to retief ghausible on

its face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550
U.S. 544, 570 (2007, This standard demandwore tharflabels and conclusionsTwombly

550 U.S. at 55, and more than “legal conclusions” unsupported by “factual allegdtiias;,”

556 U.S. at 678. It follows, moreover, that a motion for leave to file an adewnplaint is
futile, and thus shoullde rejected, if the proposed pleading lacks factual allegatidfisient to
clear the “plausibility” hurdle SeeClark-Williams v. WMATANo. 14-99, 2016 WL 4186810, at
*3 (D.D.C. Feb. 16, 2016). Even if construed as a proposed, amended complaint, Sai's affidavit
does not clear that hurdle.

Subject to certain limitations, Section 508 of the Rehabilitatiorréguiires that federal
agencies like the TSAnsure that “individuals with disabilities who are membets@fpublic
seeking information . . . have access to and use of information and data that is compénable t
access to and use of the information and data by such members of the public who are not
individuals with disabilities.” 29 U.S.C. § 794d(a)(1)(#)) Here, Sai complains that the TSA
released records with “no discretization,” without “metadata,” and withpueasisheet
structure.” Dkt. 111-2 at 2. “The format of [the] TSA’s FOIA production,” accordingito Sa
“has significantly impaired [hisdbility to use the documents” and to “distribute [them] to [his]
audience in a format that would be accessible to them (which includes other pebple wit

disabilities).” Id. at 3. It is not explained, however, h@ai’sdisability and the format in which

13



the records were releaskdveprevented the access and uséhefinformation and data in a
manner that is comparable to those without disabilities. Sai at least hints at antexpfana

why blind people may need “embedded metadata to assist navigation by screexy’ieladed,
butthe complaintoes not allege th&aiis blind or that this same technology is necessary to
accommodate Saidisability. Nor does Sai have standing to assert the interests of members of
Sai's“audience,’including those who themselves have disabiliti®seGettman v. DEA290

F.3d 430, 435-36 (D.C. Cir. 2002) (concluding that magazine lacked standing to bring suit on
behalf of readers). In short, Sai offers nothing more than “labels and conclukibag 556

U.S. at 678, in support of the contention that the format in which the TSAedl#aze relevant
records violatedai’'srights under Section 508. Accordingly, even if Sai’s affidavit were treated

as a proposed, amended complaint, the Court would deny leave to amend on grounds of futility.

2. E-FOIA

Sai’s contention that E-FOIA reqenl the TSA to release the relevant recordbeir
“native, electronic” format (with “embedded metadata”) is more persuasiveugtitihe
argument produces mixed results when applied to the relevant facts. In 1996, Cengcesd
the Electronic Freedbo of Informaton Act Amendments to FOIA-or “E-FOIA” for short—to
“improve public access to agency records and information” and to “maximize thenessfof
agency records and information collected, maintained, used, retamedisseminated by the
Fedeal Government.” Pub. L. No. 104-231, § 2, 110 Stat. 3048 (1996). Under those
amendments, when responding to a FOIA request, an agency must “provide theddques
record[s] in any fornor format requested by the [FOIA requester] if the record is geadil
reproducible by the agency in that form or format.” 5 U.S.C. 8§ 552(a)(3¥&&)ch agency,”
moreover, is required to “make reasonable efforts to maintain its records indiofonsats that

arereproducible for purposes of” EQIA. Id. Courts, however, must “accord substantial
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weight to an affidavit of an agency concerning the agency’s determination a.
reproducibility under” B-OIA. 5 U.S.C.8§ 552(a)(4)(B).

Much of Sai's argument is misdirecteBaiasserts, for example, that “TSA&ughn
declarations and exhibits are . . . partially rasterized PDFs,” that theyay&Aaughnindices
are spreadsheets embedded in PDF format, severely hampering [his] ability sicdo ba
operations like copying the spreadsheets into Google Spreadsheets,” andTilS#t srefusal
to provide “spreadsheet format versions of\aeighnindices” has hampered Saébility to
litigate this case. Dkt. 112 at 2-3. E-FOIA, however, applies only to records released
pursuant to FOIA; it has no bearing on the form or format of declarations, indiceshénitse
filed with the Court, or served on the opposing party, in theseoof litigating a FOIA suit.
Three of Sai'd~OIA requestsmoreover, do nactually request that the TSA release the records
in anyformat other than “electronic[]” or “digal.” Dkt. 99-3 at 50-51(McCoy Decl. Ex. A)
(BOS Request) (requesting a “digital copy of all related materials” and “d¢imginithat this
request be serviced electronically to the maximum extent possiioled};85-86 (McCoy Decl.
Ex. L) (SFO Request) (requesting a “digital copy of all Related Mditennd “demand[ing] that
this request be serviced electronically to the maximum extent possibtlei);78(McCoy Decl.
Ex. I) (CCTV Request) (requesting “anynttact/agreement with other agencies regarding
surveillance, or maintenance . . . footage, at Logan airport” without specifyingrthat fof
production). All of the requested records, however, were proda@delectronic formab
Sai, Dkt. 1181 at 2(3d Supp. McCoy Decl. § 7), and Sai agrees that responses provided in PDF
format “fulfill the absolute minimum requirements of being electronically adokes’ Dkt. 111
2 at 4. Accordingly, as to Sai's BOS, SFO, and CCTV Requests, the format of T$hsseS

metthe requirements of EOIA. See5 U.S.C. § 552(a)(3)(B).
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Turning to Sai’'s PolicieRequest, Sai once again did not request that the TSA provide
theresponsiveecords in a “native” format with embedded metadata. Ratheaskad that the
TSA release the records “in an electronic, macipiroeessable, accessible, open, and well-
structured format to theaximumextent possible.” Dkt. 99-3 at 129 (McCoy Decl. Ex. S).
Presumably recognizing the ambiguity of that request, Sai further eeglthat, “[t|his means,”

for example: “individual PDFs per distinct document,” “fully digital text P&tber than scans
or rasterizations,” “digital redactions rather than black marKésfs and structured data as
machineprocessable spreadsheets,” and “scans rather than paper ctghi@léCoy Decl. Ex.
S).

In opposing the TSA’s motion for summary judgment, Sai raises three objectionsthat a
arguably relevant to this ragst: first, that each record was noeealed in a distinct,
“discretiz[ed]” file; second, that spreadsheets were not release€digeable, machine
processibldormat” and, third,that the records were released astaiazed PDF[s] Dkt. 111-2
at 2,4-5. The TSA, for its part, does not directly respond to the first of these objections.
Although the agency stresdbe limitations imposed by theoftwarethatit used to process
FOIA requests at threlevant times, Dkt. 118 at 7-10; Dkt. 111.&t 2-4 3d Supp. McCoy Decl.
11 #16), it fails to explain whether or why that software would have prevented theydgen
generating separate PDF files for edidtrete record, and it fails to argue that, as a matter of
law, “discretization” does not constitute a “form or format” for purposes of 5 U.S.C.

§ 552(a)(3)(B) Based on this limited record, the Court cannot determine whether the TSA is

entitled to summary judgment with respect to the “discretization” of the recéedsed in

response to Sai's Holes Request.
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As to the second objectionthat the TSA released spreadsheets in an unusable fermat
it is Sai that drops thball. AlthoughSaiasserts, generallyhat the TSA FOIA response process
is flawed because the agency does not release spreadsheetsable format, Dkt. 11at5,
and althouglBaicontends, specificallythat the TSA’s/aughnindex was produced in a format
that did not permit “basic operations like copying the spreadsheet into Googldsheeta, id.
at 2, Sai fails tasserthat the TSA released any sprela€ets in response to tRelicies
Request. Absent some reason to conclude that Sai’s general objection to the manner in which
the TSA releases spreadsheets has any bearing on the HRdigiesst, the Court cannot opine
on that question. Simply put, “[t]he judicial power does not extend to the determination of
abstract questions.Ashwander v. Tenn. Valley AutB97 U.S. 288, 324 (1936Because this
decision will require further litigation of a handful of specified issues, how#weCourt will
provide Sai with the opportunity to demonstrate that the TSA released spreadslesgisnse
to thePolicies Request.

Although not crystal clear, Sai does adequately thisgnal objectior—that therecords
responsive to thBoliciesRequest were released in a “rasterized” format, and not as “fully digital
text PDFs™=—and the TSA at least indirectly responds to that objection. Sai explains tlyat “[b]
‘rasterized PDF,” $ai mean[s] the kind that is proded by scanning papeocuments . .or
irreversibly rendeng text into image format,” Dkt. 111-2 at 4 n.10, and that understanding
comports with the dictionary definitioseeRasterize, v., Oxford English Dictionary (2018Jo

convert (an image) into . . . points or pixels on a’yrfdThe question, then, is whether Sai was

3 Available athttp://www.oed.com/view/Entry/247452.
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entitled to receiveecords responsive to timliciesRequest in th&ully digital” (non-
rasterized) text PDF format sougt8ee5 U.S.C. 8 552(&3)(B).

The answer to that question overlaps with the sole question presented by Sai’'s &ihal se
requests, the BOS and SFO Regquests. In those requests, Sai asked that the TSA release the
relevant records “in their original electronic format or as a scan of any @otsithat are
originally paper. Dkt. 28-3 at 11-12. The second of these alternatives does not present an issue
here; Sai requested scanned copies of original, paper records, and that isi vdtativ®ed. The
first alternative, however, might reasonably be construed to seek tlestednon-paper files in
their “native” format—for example, irfWord, Excel, or electronic PDF.” Dkt. 111-2 af 4So,
taken together, the final question posed by Sai’s Policies Request and BOS and-SFO R
Requests is whether the records thatsbaight vere “readily reproducible” by the TSA at the
relevant time in the formahat Sai requestedVord, Excel, electronic PDF, or the like. 5 U.S.C.

8 552(af3)(B).

The TSA contends that the answer to this question is “no,” and in support of that
contention it once again relies on a declaration from Regina McCoy. Accorditctoy, at all
relevant times, the TSA used a FOIA processing software called FOIAsXpDds 118-1 at 2
(3d Supp. McCoy Decl. 1 8). That software, however, did not “haveatbebilityto process
records in their native formats,” and, instead, records were “processed aackgrep release
.. .in [a] PDF format.” Id. at 2-3 (3d Supp. McCoy Decl. § 8). Likewise, records that contained

possiblesensitive security informatiofiSSI') were provided to the SSI Program Office in a

4 It is far less clear that this request can plausibly be construed to reach “metadagndhat i
necessary to read or use the record in that format, nor is it clear that Shbwauiltitled to such
“metadata.” See Citizens for Responsibility & Ethics in Was U.S. Dep’t of Educ905 F.
Supp. 2d 161, 172 (D.D.C. 2012) (rejecting the argument that “a government agency must
produce electronic copies and/or metadata to comply with FOIA”).
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PDF format; were reviewed, sanitized, and returned to the FOIA Branch asdridRgere then
entered into the FOIX&press system and prepared for release as PlFat 3 (3d Supp. McCoy
Decl. 11 911). Against this backdrop, the TSA argues that the records responSaiésto
requestsvere not “readilyreproducible” in their native format because, without the awdity
of the FOIAXpress system, the agency would have been required
to create a separate tracking system unique to Plaintiff's . . . requegtsoses
of keeping accurate documentation of the request itself and correspondence with
the requester, théasking to various offices within the agency and foHapv
correspondence with those offices, responsive redmds from assigned offices,

exemptions and redactions applied to the records and the various layers of review
that each record underwent.

Id. at 3-4 (3d Supp. McCoy Decl. 1 13). On top of this, the TSA adds, “without FOIAXpress,
the FOIA Branch would have had to identify and procure an alternative method for gpplyin
redactions,” and, “[a]t all relevant times, [it] did not have the knowledge, traioirgapability
ready to apply such redactions to records in formats such as Exgelx(s); Outlook ¢.g,
.msg), or Word€.g, .doc).” Id. at 4 (3d Supp. McCoy Decl. T 14).

At least on the present record, the Court is unconvinced thatjtiséi§eations satisfy
the requirements of 5 U.S.C. § 552(a)(3)(B). In order to prevail on this issue, the TEA mus
show that the records that Sai sought were not “readily reproduicilitesir original electronic
format. Id. “Relatively few cases disiss the application of the . . . ‘readily reproducible’
requirement,’Scudder v. CIA25 F. Supp. 3d 19, 31 (D.D.C. 2014), however, and neither party
has briefed the issue in any detail. The only D.C. Circuit precedent addréssineggidily
reproducible” requirement, moreover, deals with the distinct question whether an aggncy m
consider the “characteristics of the requestdri that case, a prison inmate who was not
permitted to possess electronic mesia applying the standardSeeSample v. Bureau of

Prisons 466 F.3d 1086, 1088 (D.C. Cir. 2006).
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Congress enacted the “readieproducible” requirement to overrule this Court’s decision
in Dismukes vDepartment of the Interig603 F. Supp. 760 (D.D.C. 1984), holding that a FOIA
requester was not entitled “to obtain a copy of a computer tape listing [thefjshame
address|es] [of] participants in” bimonthly Bureau of Land Management oil anlease
lotteries,id. at 760—61.SeeH.R. Rep. No. 104-795, at 21 (1996)he Bureau rejected the
plaintiff's request, advising him that the lists were made available to the public mfiahie
and that they would be provided to him in that formaismukes603 F. Supp. at 761. This
decision was justified, acading to the Bureau, by the fact that “microfiche [was] the format
more likely to be readily readable by the largest number of requestezg, theugh the
computer tape provided a less costly option for those “who need[ed] to obtain a . . . copy of the
information for further study.”ld. at 762—63. The Court agreed, holding that even if “computer
tape [might] offer[] the least expensive, most convenient means of accessdattnfor “this
particular requester,” agencies have “no obligation under F@&¢ommodate” every
requester’s preferences; agencies “need only provide responsive, nonexempitiofom a
reasonably accessible formld. at 763.

In rejecting this holding, Congress did not mandate that agencies comply wigh ever
request forelease of records in eveepnceivable format. Instead,FIA merely requires that
an agency comply with a format request if the relevant record is “readpydducible in that
format. That determination requires that the Court consider the “tetfeas#ility” of the
request, and courts must “accord substantial weight to an affidavit of an agenayicanite
agency’s determination as to technical feasibility.U.S.C. § 552(a)(4)(B)But “technicaly
feasibil€ is not “synonymous” with “readily reproducible,” and the Court must also “consider

the burden on the defendant” in producing records in a format that, although “technically
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feasible,” is not “readily” achievedScuddey 25 F. Supp. 3d at 38ee alsd.ong v.ICE, 149 F.
Supp. 3d 39, 55 (D.D.C. 2015). Assessing both the “technical feasibility” of a proposed format
and the burden that would be imposed on the agency is necessarily a fact-dependent inquiry
Scuddey 25 F. Supp. 3d at 31.

The present context adds a slight twist on thigliry. In one sense, Sai is not asking that
the TSAreproduce the relevant records in a new forr8at;is asking that it produce them in
their original format. That context, of course, is not entirely aliénwoS.C. 8§ 552(a)(3)(B)As
recounted aba; Congress enacted the “readily reproducible” requirement in response to a
judicial decision that involved a similar scenario.Dismukesthe Bureau of Land Management
kept data on computer tapes, yet it reproduced that information on microfichélicr pu
disclosure. 603 F. Supp. at 760. Congress adopted tdiljreeproducible” requiremeih
response, leaving little doubt that the “readily reproducible” requiremerieaqath to records
that require conversion to a new format é&mdecords like those at issue hetbat are sought in
their original format, notwithstanding the fact that the agency can matg redsase the records
in a different format.

This Court’s decision ilscuddelprovides helpful guidance. In that cages CIA
declined to release records in an electronic format, explaining that, due ityseeasures
needed to protect classified materials, it could only produce the requestats res “paper
printouts.” 25 F. Supp. 3dt 22. The district court rejected the contention that the CIA “is de
facto exempt from the requirements of 5 U.S.C. § 552(a)(3)({@)(emphasis omittedand,
instead, applied a fattensive approaclhd. at 31. In doing so, the court adopted the iest f
articulated by the Court of Appeals for the Ninth CircuiT S, Inc. v. United States

Deparimentof Defense330 F.3d 1191 (9th Cir. 2003)When an agency already creates or
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converts documents a certain format-be it for FOIA requestors, under a contract, or in the
ordinary course of business—requiring that it provide documents in that format to others does
not impose an unnecessarily harsh burden, absent specific, compelling evidensigr@ficant
interference or burden.Id. at 1195 seealso Scudder25 F. Supp. 3d at 32.

Applying that standard here, the Court concludes that the TSA haanhl#ast on the
present record-carried its burden of demonstrating that it could not have “readily” produced the
relevant electronic records fiheir original formatas requestedThere is no question that the
TSA had the technical capacity to format the records in the manner requested; thdeis
how the records were originally formatted and used by the agency. For obviausydas
TSA does not contest this point. Rather, the agency argues that releasidg vexler FOIA in
their original format would be unduly burdensome becés$eOIA processing software, and its
SSI review process, require reformatting the records as PDF files, andéédacked the
technical sophistication to redact files in their original form&seDkt. 118 at 8—10; Dkt. 118-1
at 3-4 (3d Supp. McCoy Decl. 11 12-16).

The TSA may be able to show that Sai’'s request that the agency release themecords i
their original format posed a burden on the agency of sufficient magnitude to ijisstéjection
of that request. It may be able to show, for example, that it could not have, at thedady™
ensured that redactions were not countermanded. It has yet to do so, however, and the TSA’s
primary contention that the request was incompatible with the agency’sxistimg FOIA
processing software is in tension with the language and purpose of the E-FOIA anendm
The statute asks whether the record at iSsueadily reproducible by the agency in” the
requested formaf U.S.C. § 552(a)(3)(B), and not whether reproducing the file in that format

would complicate the agency’s FOIA review process. Even more significtrglpext sentence
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of the statute demands that agencies “make reasonable efforts to maintain ds.inelmyms or
formats that areeproducible for purposes of” EOIA. Id. And perhaps most significantly,
Congress’s goals of “improv[ing] public access to agency recdrddy’ L. No. 1@-231, § 2,
110 Stat. 3048 (1996), and “maximiz[ing] the usefulness of agency reciokdsybuld be easily
frustrated if an agency could reject a request to release records in a pddrouddrsimply on
the ground that releasing the records in that format would make the FOIA reviesgpmore
difficult. Because the TSA has yet to show that Sai’'s format request adsgphificant
interference or burden” beyond increased FQtAcessig costs, and because it has yet to show
that administrative costs of that type constitute a legally sufficient basigdotimg a format
request, th@SA s not entitled to summary judgment with respect to the format of the records
released in response Sai'sPolicies Request arBlOS and SFO RRequests.TSA has
similarly failed to carryits burden of demonstrating that it could not have “readily” produced the
records responsive to the Policies Request in “fully digital,” ‘masterized™text PDFs” as
requested

3. Legibility

Finally, Sai argues that the TSA’s response tdB0OS and SFO Requests were deficient
because six pages of records that the agency released were “completely flldjbld.11-2at
2 (listing “2013-TSPA-00368 Bates 003-004, 006-007; 2001SFO01096 Bates 009-010”).
These records include a handwritten “Incident/Event Reporting Form” in resjgoBaés SFO
Request, Dkt. 143-at 6-7; scans of Sai's passport and boarding pass in response to the SFO
Requestid. at 3;see alsdkt. 57-5 at 3and a spreadsheet in response to Sai’'s BOS Request,
Dkt. 1412 at 3-10. Upon review of those documents, the Court agrees that the records are
illegible. FOIA requesters are entitled to a legible copies of resporgaveyarecordsCleary,

Gottlieb, Steen & Hamilton v. Dep’t of Health & Human Ser@44 F. Supp. 770, 779 (D.D.C.
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1993) (“Without question, a FOIA respondent has a duty to release legible, compleds.fecor
Accordingly, the Court must also deny summary judgment agse thix pages: Dki43-2 at 3,

6—7; Dkt. 1412 at 9-10.

In sum: many of Sai’s objections regarding the forroatesponsive records are
meritless. With respect to the following objections, however, the Court conclutédsetisA
has yeto carry its burden on summary judgnt: First, as tdhe PoliciesRequest, the TSA has
failed to explain why it could not “readily” have released the recadsstnct PDFs or in “fully
digital,” non-‘rasterized™text PDFs.” Second, as tthe BOS ad SFO ReRequests, the TSA
has failed to explain why it could not have “readily” released the records iirottggnhal Word,
Excel, electronic PDF, or like format. Third, with respect to six page<ofdg, the agency has
failed to explain why it couldiot have released legible copies. Finally, with reSjpdbe
PoliciesRequest, the Court will provide Sai with the opportunity to identify any spreadsheet
thatSaireceived in a format that was not useful. In all other respects, the TEd#itied b
summary judgment on the format issues.

B. Adequacy of Searches

Sai also argues that the searches that the TSA conducted in responseR0 IBAPA
requests were inadequate. Dkt. Plat 5-19. The adequacy of an agency’s search for records
“is analy2d under the same standard” for purposes of both FOIA and the Privacy Act.
Thompson v. U.S. Dep’t of Justidel6 F. Supp. 3d 72, 82 (D.D.C. 2015). Under both statutes,
the adequacy of the “search is generally determined not by the fruitssafatud put by the
appropriateness of the methods used to dafryut.” Iturralde v. Comptroller of Currengyd15
F.3d 311, 315 (D.C. Cir. 2003). The agency “cannot limit its search to only one record $ystem i

there are others that are likely to turn up the information requesigd 4t the same time, it
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need not “sarch every record systemQglesby v. U.S. Dep’t of Arm920 F.2d 57, 68 (D.C.

Cir. 1990). Similarly, the agency need not deploy every conceivable search term or permit t
FOIA requester talictate the search terms in the course of litigation, but it must use terms
reasonably calculated to locate responsive recddgAgility Public Warehousing Co. K.S.C. v.
NSA 113 F. Supp. 3d 313, 339 (D.D.C. 20t3)here the search terms are reasbnab
calculated to lead to responsivecdments, the Court should natitro marage’the agencys
search.”);see also Physicians for Human Rights v. U.S. Dep’t of B&5. F. Supp. 2d 149, 164
(D.D.C. 2009)“[Agencies havefiscretion in crafting lists afearch terms that they believéj]
be reasonably tailored to uncover documents responsive to the FOIA request.”).

The “agency fulfills its obligations under FOIA” and the Privacy Act “if ihca
demonstrate beyond material doubt that its search was riaagaalculated to uncover all
relevant documents.”ValenciaLucena v. U.S. Coast Guarti80 F.3d 321, 325 (D.C. Cir.
1999) (quotingrruitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir. 1990)lo prevail on

summary judgment, the agency must subifffitlavits (or declarations) that ““denote which files
were searched[and] by whom those files were searched, ghdt] reflect a ‘systematic
approach to document location.Ciberation Newspaper v. U.S. Dep’t of Ste86 F. Supp. 3d
137, 144 (D.D.C. 2015) (quotingeisberg v. U.S. Dep’t of Justj@?7 F.2d 365, 371 (D.C. Cir.
1980)) see als@Baker & Hostetler LLP v. U.S. Dep’t of Commerdé3 F.3d 312, 318 (D.C.

Cir. 2006) Oglesby 920 F.2d at 68 Those affidavits (or declarations) “are accorded a
presumption of good faith, which cannot be rebutted by ‘purely speculative claimdfaout
existence and discoverability of other documenSadfeCard Servs926 F.2dat 1200 (quoting

Ground Saucer Watch, Inc. v. CI892 F.2d 770, 771 (D.C. Cir. 1981)). But where “a review of

the record raises substantial doubt, particularly in view of ‘well defiegdestsand positive
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indications of overlooked materials,” summary judgment is inappropridaléncialLucena
180 F.3d at 32€citation omitted)

1. BOS and SFO Requests andRaguests

Sai raises three challenges to the adequacy of the TSA'’s search for recondsivesdpo
the BOS and SFO Requests and Re-Requésticontends that th€SA (a) failed to search all
offices that might have responsive records; (b) failed “to adequately documaeiming,” and
thus the cubff dates, for the relevant searches; and (c) failed adequately to document the
“keywords” used and the “database indices” searched. Dkt. 111 at 2. The Court will consider
each of these contenti®m turn.

(@) Offices Searched

Sai first asserts that the TSA did setarchthe following offices “for records, such as
emails, in relation togai’'s complaints of mistreatment at the TSA checkpoints: D#ice of
Security Operation§0SQ”), theOffice of Strategic Communications and Public Affairs
(“OPA™), the Office of Civil Rights and Libertieghe office ofOmbudsman and Traveler
Engagement (“OCR&L")the SFOfield office, Covenant Aviation Security, the TSA FOIA
Branch, theBOSfield office, the TSA Contact Center (“TCC"), ti@ffice of Chief Counsel
(“OCC"), the Office of the Executive Secretariat, D#ice of Legislative Affairs (“OLA”), the
Department of Homeland Security (“DHS”), and the DHS Office for Ciigh®& and Libeties.
Dkt. 1112 at 5-6.

As explained in the McCoy declaration, the TSA has 39 program offices and op¢rates
over 450 airports, and it “does not maintain a central index of records sorted by inditoduals
whom they relate.” Dkt. 98-at 5 (McCoy Declf 12). The TSA was not required to search
every office or location for potentially responsive reco@iglesby 920 F.2d at 68, but, rather,

was merely required to engage in a search that was reasonably calculatedht® rfahelvant
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recordsValenciaLuceng 180 F.3d at 325. In an effort to do so, the TSA searched numerous
offices, including several of the offices that Sai claims went unsearched.

McCoy attests that, in response to the BOS Request, the TSA’s FOIA Brakth tiaes
field offices for he Logan, LaGuardia, and O’Hare Airports with searching for responsive
records. Dkt. 98 at 5 (McCoy Decl. 1 13). Those field offices are part of the @86 of the
offices that Sai says the TSA neglected to seadth(McCoy Decl. § 14). The TSAlso tasked
the TSOC, which is part of the OLE/FAMS, with conducting a seacht 6 (McCoy Decl.
18), and OLE/FAMS searched its Logan Airport “office for responsive recmsading those
maintained by the Special Agent in Charge[] and the TS@Cdt 7 (McCoy Decl. ®0).

Finally, the TSA tasked the TCC with searching for responsive rectutdat 7 (McCoy Decl.

11 2123). Significantlythe “TCC is part of the Customer Service Branch of [the] TSA’s Office
of Civil Rights and Liberties, Ombudsman & Traveler Engagement Division” anmésponsible
for fielding and providing timely responses to the traveling public via telephonevaite

answer questions, provide guidance, and facilitate problem resoluttbr{NMcCoy Decl. T 22).

In respnding to the SFO Request, the TSA tasked the TSA's field office at the San
Francisco Airport and CC with searching for responsive recordd. at 20(McCoy Decl. 62,
64). The TSA also searched the Disability Branch of the Office of Civil Ragiddiberties,
Ombudsman and Traveler Engagement, which is the “primary point of contact withifolf SA
supporting the DHS disability policy agenddd. at 21(McCoy Decl. 167-68). The
Disability Branch searched for all records relating to Sai (not¢astds relating to th8FO
incident), whichlocatedemails, deliberative drafts, and Sai’'s administrative complaldts.

(McCoy Decl. 1 69).
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Finally, in response tthe BOS and SFO RRequests, the TSA tasked the Logan and
San Francisco Airport field btes, theTCC, and OLE/FAMS with searching for records that
post-dated those found in the earlier seatdhat 44(McCoy Decl. 1 127). TSA found no
responsive records to these requests that were not already included in the protiudtiens
BOS and SFO Requestkl. at 47(McCoy Decl.q 136, 139).

The McCoy @claration must be accorded a presumption of good &m#gafeCard
Sens, 926 F.2d at 1200, anddemonstrates that much of Sai’s concern about the scope of the
TSA's search is incorrect or overstated. Despite Sai’s assertions to trerygahe
uncontroverted record demonstrates that relevant portions of the Logan, La@GDafdie, and
San Frandco Airport field offices were searched, along with relevant portions of thhee@ff
Security Operations, Office of Civil Rights and Liberties, andliBA Contact CenterThe lone
response that Sai offets McCoy’s declaration is that the only emadleased was from the
Disability Branch, Dkt. 11 at 67, but failure to uncoverecords does not medmat the
sarch was inadequatseelturralde, 315 F.3d at 315 [T]he adequacy of a FOIA search is
generally determined not by the fruits of the search, but by the appropriatettessnethods
used to carry out the searchBoyd 475 F.3d at 39([T]he fact that a particular document was
not found does not demstrate the inadequacy of a search.”). Moreover, the fact that the
Disability Branch may have beenpied on responsivemails does not indicate that those emails
werenot obtained from the officdsom which they originated.

A number of the other offices that Sai claims the TSA should have searched lie beyond
the TSA’spurview or beyond the scope of Sai's request and this litigation. As Sai resgnize
Covenant Aviation Security is a private contractor, Dkt. 111-2 at 6 n.13, anid tlaissubject

to FOIA, Roman v. Dep’t of the Air Forc852 F. Supp. 2d 166, 175 (D.D.C. 20{@)ing U.S.
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Dep't of Justice v. Tax Analys#92 U.S. 136, 144-45 (1989)Similarly, Sai contends that the
TSA failed to search the Department of Homeland Security or the DHS ©ffiCivil Rights

and Liberties for responsive records, Baisubmittedthe FOIA/PA requests only to the TSA,
and theDHS FOIA regulationgequirethata reqiester Write directly to theDepartment
component that maintaifithe] records sought. 6 C.F.R. 8§ 5(8) (2003)(superseded 201&ee
also6 C.F.R § 5.1(b) (defining “component” to mean “each separate bureau, office, division,
commission, service, ceert or administration”). “As a result, only the component to which the
FOIA request is directed has an obligation to conduct a seatstell v. U.S. Dep’t Justicd 53

F. Supp. 3d 294, 302 (D.D.C. 20X6)terpretinganalogouPepartment of Justice relgtion).

The Court is not convinced on the current recbhadyever, that the TSA has carried its
burden with respect tiour offices that Sai contends were not, but should have been, searched.
First, Sai faults the TSA for failing to conduct a searcthefagency’s FOIA Branch for
responsive records. Dkt. 111-2 at 6. The TSA, for its part, offers no relevant response. It
merely asserts that Sai's request for all records “related to [him] held/bglamant parties”
was overly broad, Dkt. 99-3 at 5 (McCoy Decl.  12), requiring the agency to focusrdis ea
specific offices “based on the particular subject matters described in coaeapewitiSai]
related to [his] request[s]|t. (McCoy Decl. § 13), or “[b]ased on the particular information
reasonably described in the request,’at 20(McCoy Decl. 1 62). The TSA is correct that it
was not required to conduct “an unreasonably burdensome seaatarid 607 F.2d at 353, and
was not requed to search every TSA office and every TSA file sydi@mmecords “related to”
Sai. But the agency seems to concede, as it must, that it was required to conduaht a sea
reasonably calculated to find records “reasonably described in the request.idch seems

settled. What the TSA fails to acknodtge, however, is that both the BOS and SFO Requests
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expresslysought “all documents and communication[s] relatear tesponding to” the requests,
“whether internal or external.” Dkt. 99-3 at 8cCoy Decl. Ex. AYBOS Request)d. at 59
(McCoy Decl.Ex. D) (interim response confirming request for sang)at 67(final release
confirming request for samayl. at 86(McCoy Decl. Ex. L) (SFO Requestyt. at 89(McCoy
Decl. Ex. M)(confirmation of receipt of request for samid);at 92(McCoy Decl. E. N)
(interim response confirming request for sangk)at 99(McCoy Decl. Ex. P) (final release
confirming request for same). Those requests can only reasonably be constnoednjoess
FOIA processing records, and, as this Court has previously recognized, FOIAdalappb the
FOIA process itself.SeeShapiro v. U.S. Dep’t of Justic#53 F. Supp. 3d 253, 276 (D.D.C.
2016). Because the TSA offers no meaningful explanation for why it did not searchAts FO
Branch for records “related to respamglito” Sai's FOIA requests, the TSA is not entitled to
summary judgment with respect to this portion of Sai’s claims.

Although less clear, the Court is also unconvinced based on the currentthet¢ahd
TSA correctly declined to search for responsiverds held by its Office of Legislative Affairs.
To be sure, Sai did not specifically request rectnats the Office of Legislative Affairsand
that office does not leap to mind when askdrbrerecords relating to incidents that occurred at
various airport security checkpoints might be found. But correspondence from and to Speaker
Pelosi’s office relating to the incident evidently came to the TSA'’s attention sotiree of
responding to Sai's FOIA requessge, e.g.Dkt. 145-2 at 123, and that correspondence should
have caused the agency to inquire whether the Office of Legislative Affagsgsesl other,
potentially responsive recordSeeCampbell v. U.S. Dep’t of Justicé64 F.3d 20, 28 (D.C. Cir.
1998) (“An agency . . . must revise its aseemst of what is [a] “reasonable” [search] in a

particular case to account for leads that emerge during its inquiry.”).
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Finally, the Court is not convinced that TSA correctly declined to search for respons
records held bits Office of Chief CounseandOffice of the Executive Secretariat. Email
correspondence released to Sai ind#tat individualsn those officediad some involvement,
even if only minimal, in addressing Sai’'s complaisegDkt. 145-2 at 61, 123, 14®kt. 144-3
at 58-62, 73, andhe TSA has acknowledgéiat it did not search those offices for records
responsive to Sai's SFO requesteDkt. 993 at 26-21 (McCoy 11 6366—68). This
correspondence indicates ttia¢se offices may have possesssmbrdsresponsive to the SFO
Request, and, on the current record, the Court is unable to conclude thedridiisted a search
“reasonably calculated toncover all relevant documentsith respect to those officeSee
ValenciaLucena 180 F.3d at 325.

In sum: the Court agrees, witie four exceptiongdescribed abovehat the TSA
searched those offices that were likely to have reaasfsonsive to Sai’'s BOS and SFO
Requests and RRequests. The exceptions are the TSA’s FOIA Bratsffice of Legislative
Affairs, its Office of ChiefCounsel, and its Office of the Executive Secretalftair present
purposes, the Court holds only that the TSA has yet to carry its burden with respecat fouhos
offices.

(b)  Time Framdor the Search

Sai also argues that the TSA has failed to demonstrate that it searched for records
covering the relevant time frame. The Court agrees.

The governing DHS FOIA regulatioas the time of Sai's requegtovided that, “[i]n
determining which records are responsive to a [FOIA/PA] request, a compdikerthe TSA,
should “ordinarily . . . include only records in its possession as of the date thahg iegi

search.”6 C.F.R. § 5.4(a) (2003) (superseded 2QE®)IA); 6 C.F.R.8 5.22(a)Privacy Act).
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If a different date is usedhe component is required to “inform the requester of that date.” 6
C.F.R. 8 5.4(a) (2003); 6 C.F.R. 8 5.22(a). The DHS regulations comport, moreover, with the
D.C. Circuit’s admonition that, absent a specific justification, agencies stesydmnd to

requests seekingaerds created or obtained up to the date of se&ebPub.Citizen v. Dep’t

of State 276 F.3d 634, 644 (D.C. Cir. 2002¢e also Deat of Wildlife v. U.S. Dep'’t of Interipr

314 F. Supp. 2d 1, 12 n.10 (D.D.C. 2004).

The problem here is that the TSA has not submitted evidence sufficient for thedCour
determine when it commenced each of the relevant searSheasserts, without contradiction
from the TSA, that the most recentrail released in response to S&#HSIA/PA requests was
dated July 7, 2014, and tHaaidid not receive responses to somg¢hefrequests until 2016.

Dkt. 111-2 at 7see alsdkt. 99-3 at 18{McCoy Decl. Ex. DD) From this and the fact that the
TSA continued to revievBai'sadministratve Rehabilitation Act complaints in the interval
between July 7, 2014, and January 6, 2016, v@areceived thdinal response to the BOS and
SFO ReRequestsSaiinfers that the TSA’s search could not have encompassed the entire,
relevant timeframe. Ok111-2 at 7see alsdkt. 99-3 at 18 {McCoy Decl. Ex. DDXfinal
response to BOS and SFO Re-Requests).

In response, the TSA notes that the July 7, 2014 email was dated “just weeks” after i
issued its “interim and final releases in the BOS and SFné&ts” and that “[i]t is not
unreasonable for an agency to take time after the completion of a FOIA sesecietw and
process the responsive records.” Dkt. 118 at 12. That response, however tigB@S and
SFO ReRequests, which were not procedaintil much later. Indeed, the TSA acknowledges
that it did not initially treat the RRequests adistinct FOIA/PA requestand that was not until

September 21, 2015 that the agency sent Sai “an acknowledgement letter” foe duess.
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Dkt. 993 at43 (McCoy Decl. 11 123-24). Although the TSA correctly observes that Sai's
objection is premised on thigpeculat[ion] as to the dates that [the relevant] searches ended,”
Dkt. 118 at 13, that speculation is a product of the fact that the TSA, whisblkasccess to the
relevant information, has no¢vealedvhenthe search occurred andhat cut-off date that the
agency applied.

Finally, the TSA argues that because the BOS and SFReBeests “sought records
related to two incidentthat occurred in 2013, and becausedgency had already conducted
adequate, reasonable searches for responsive records,” it is “unsurprisifigd thew records
were uncovered” in response to those requests. Dkt. 118 at 14. That may be so, but there is
reason to bedive that new records were created after the date of the original ragubsts
course of the TSA'’s consideration of Sdkehabilitation Actomplaints, and, without evidence
regarding the temporal scope of the TSA'’s search, it is impossible to knohewtet search
was adequate. Under these circumstances, the,@ocotrdingly cannot conclude that the TSA
has carried its burden on this issue for purposes of summary judgment.

One lastrelated issue bears note, however. T8A is correctthattheBOS and SFO
Re-Requests required the agency to search only for records relating to thal®@i@iS and SFO
incidents, which occurred in early 2013. That is what Sai sought Sdi@made the reequests
in November 2013, Dkt. 28-3 at 11-12, and, as tBA Torrectly observes, a FOIA requester
cannot, years later and after a dispute is in litigation, expand the scope ofsd byupuerely
asserting, as Sai dithat “due to the [the agency’s] delay,” the request “now also encompasses

records relating toévents that occurred long after the original request. Dkt. 99-3 dM&20y

5 Although the TSA asserts that Sai has speculated about whendhehtsendeq’ it is
actually the date the searctstartedthat matters under the governing regulatioBee6 C.F.R.
8 5.4(a) (2003) (superseded 2016); 6 C.B.BR.22(a).

33



Decl. Ex. BB) seeHouser v. Church271 F. Supp. 3d 197, 204 (D.D.C. 2010%noghue v.
Office of Info. Policy, U.S. Dep’t of JustjcEs57 F. Supp. 3d 21, 23 n.2 (D.D.C. 20X8)5ss V.
U.S.Dep't of Justice98 F. Supp. 3d 28, 34 (D.D.C. 201%)ven if latercreated records might
fall within the scope of an opesnded requestheBOS and SFO RRequests were not open
ended: they sought only records relating to “the two incidents” that occuriesl ladtgan and
San Francisco Airports in early 2013. Dkt. 28-3 at 11. To the extent Sai seeks reatiras rel
to other incidentsSai mustsubmit anew FOIA request.See Kowalczyk v. Dep't of Justiges

F.3d 386, 389 (D.C. Cir. 1996).

(c) Adequacy of the Searches

Sai further contends that the TSA “failed to provide adequate record evidence . . .
document[ing]” the “keywords” and “database indices” searched. Dkt. 111 at 2. The Cour
agrees that the TSA has failedmeet its burden with respect to some of the offices searched.

“To establish that it has conducted an adequate FOIA searchgencymust provide a
‘reasonably detailed’ affidavit containing ‘search terms and the type of seafomped, and
averringthat all files likely to contain responsive materials . . . were searched .|lowtdree
district court to determine if the search was adequate in order to grant sujmtgangnt.”
Anderson v. U.S. Defpodf State 661 F. Supp. 2d 6, 10 (D.D.C. 2009) (quotdgjesby 920 F.2d
at 68). “Affidavits that include search methods, locations of specific filesheh descriptions
of searches of all files likely to contain responsive documents, and names of agrsocyel
conducting the search are consatesufficient. Ferranti v. Bureau of Alcohol, Tobacco &
Firearms 177 F. Supp. 2d 41, 47 (D.D.C. 2001) (citivgisberg 705 F.2d at 1348 In

contrast, in the absence of other indicia of a thorough search, a declaratfailfjto

document theearch terms used” in an electronic seavithnot provide the Court with

34



sufficient basis to grant summary judgment in favor of the agefngerson661 F. Supp. 2dt

11 (quotingAguirre v. SEC551 F. Supp. 2d 33, 60 (D.D.C. 2008@e also Friends of

Blackwater 391 F. Supp. 2d at 120 (explaining that the agency’s failure to “enumerate any
specific search terms used in examining the agency’s electronic filesd dmabts asatthe
adequacy of the searclsge also Judicial Watch, Inc. v. U.S. Diegf Justice 185 F. Supp. 2d

54, 64 (D.D.C. 2002) (“The . . . declaration fails to explain whether key words were used and if
so which key words were used to search for responsive documents. Without kn@seng th
details regarding defendant’s search,@weirt cannot determine whether defendant’s efforts
were ‘reasonably calculated’ to recover the responsive records.”).

With respect to the databases searched, the McCoy declaration dascsilféisient
detail thelocations andlatabases within each office searchretesponse to theOS and SFO
RequestsseeDkt. 99-3 at 6-§McCoy Decl. {15-17, 20, 23) (BOS Requesi); at 26-21
(McCoy Decl. 11 63, 65-66, 683FO Request) In response to tHeOS and SFO RRequests,
however, the TSA merely statdgmt the FOIA Branch tasked the SFO, BOS, TCC, and
Disability Branch offices to search for responsive records, but does nairewpiich databases
or locations were searched within those offickes.at 46, 44AMcCoy Decl. L34, 137).
Although the Court assumes that the TSA searched the same databases and kx#tdid in
response to the BOS and SFO Requests, the agaratydescribe its seametin greater detaito
meet its burden on summary judgment.

With respect to the seartdrms used e McCoy ceclarationprovides an accounting of
the terms used fdhe majorityof the offices sear@d. In response to tlBOS Requestfor
example, the McCoyetlaration reports thaéhe BOSfield office searcheelectronic records

“using Haintiff's name as a search term,” Dkt.-8%t 6 (McCoy Decl. 15); the LGAfield
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office searched “using Plaintiff's name” as well #s€‘date of the LGA incideritid. (McCoy
Decl. 1 16); andnte TCC office “electronically searched its centralized lokga for records
containing Plaintiff's name, phone number, and email address” as well as téhendalight
number of Plaintiff's scheduled travel on the day of the BOS incident, for cartgptalated to
the TSA employees involved in the BOS incident, and for complaints referencin@te B
airport agents or policejd. at ~8 (McCoy Decl. T 23).Similarly, in response to theFO
Request, th#cCoy declarationexplains thathe TSA searched th&CC office “for records
containing Plaintiff's name, the names and badge numbers of the TSA and CASessplo. ,
for complaints using the search terms ‘caoryliquids’ and ‘SarrranciscAirport (SFO).” Id.
at 21 (McCoy Decl. 1 65). As tbe McCoy declaradn’s description of its search of these
offices, the Court finds that it has provided “necessary details . . . about the scopeocaismét
the searches conducte@gfs.of Wildlife v. U.S. Border Patrp623 F. Supp. 2d 83, 91-92
(D.D.C. 2009)andmesd its burden of showing that the search was adequate.

TheTSA has failed, howeveadequatelyo describethe searches it conducted for
recordsin the following officesthe ORD field office andOLE/FAMS office in response to the
BOS Request; the SHiId office and Disability Brancloffice in response to the SFO Request;
and the BOS, SFO, TCC, and Disability Bramtficesin response to the RRequests For
those offices, the TSA does ndentify the search terms it usgnstead merelgtating that it
searchedfor responsive recordsDkt. 99-3 at 6-7, 20-21, 46—4¢McCoy Decl. 1 17, 20, 63,
66, 69, 134, 137), or “records relatedPaintiff,” id. at 21 (McCoy Decl. $9). Without
knowing thesearch terms the TSA usede Court cannot determine whetlitsrefforts were

“reasonably calculated” to locatesponsive recorda those offices.
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In sum: the Court concludes that the TSA has failed to carry its burden of shbatiitg
searches$or the records Sai requested in the BOS and SFO Requests and Re-Requexts cover
the relevant timeframefrom the date of the relevant incident to the date the search commenced.
The Court also concludes that the TSA has failed to carry its bafddowing that itonducted
a search “reasonably calculated” to recover responsive records with respeaiatabases
searched in response to the BOS and SF®&mp+ests and with respect to the search terms used
to searchthe ORD and OLE/FAMS offices in response to the BOS Reqihesg§FOand
Disability Branchofficesin response to the SFO Request; and the BOS, SFO, TCC, and
Disability Branchofficesin response to the Re-Requests.

2. Policies Request

The scope of the TSA’s search for records responsi8aite Policies Request raises a
distinct set of issuesThe parties agree about two things: First, Sai requefgltl TSA policy
and/or procedures documeéhtisat were “not already” available through the agency’s electronic
reading room, “including both oldfd current versions” of those documents. Dkt. 99-3 at 125
(McCoy Decl. Ex. S)Dkt. 118 at 15. Second, the TSA did not search for—and, thus, did not
release—“all” such records.Dkt. 111-2 at 8; Dkt. 118 at 15. At that point, however, the parties’
agreemat ends. Sdistsdozens of policiethat Saicontends the TSA released in response to
third-party FOIA requests, that the TSA identifim other litigation, or thatconfidential
source(s) brought toSai'sattention. Dkt. 117 at 810, 17; Dkt. 116-1 at 1-3. Those policies,
which the TSA failed to release in response to Sai’s request, run the gamthdro®A’s
“Checked Baggage,” “Advanced Imaging Techmgyld “Colorimetric,” “ExpeditedScreening,”
“Travel Document Checkpoint,” and “K9” Standddgberating Proedures (“SOPs”), Dkt. 111-2
at 8-10, to various reports relating to the TSA’s “Screening Passengers Throughabbss

Techniques” (“SPOT”) progrankt. 116 at 1; Dkt. 118-at 2-3. The TSA, for its part, does
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not engage on whether theseords exist, but rather argues that Sai's request foiTSA
policies and procedurespastand present-rot already available through the agency’s
electronic reading room was vastly overbroad and that allhibatgency could do wasake a
reasonableféort to respond to what it perceived to be teeof Sai's request. Dkt. 118 at 16—
17.

The Court agrees with the TSA. An agency is required to respond to a FOIA request onl
if the request “reasonably describes” the records sought. 5 U.S.C. § 3§2(a)(More
importantly for present purposes, “[a]n agency need not honor a [FOIA or Privgagduwest
that requires ‘an unreasonably burdensome searétmi”’ Fed’'n of Gov’'t Emps., Local 2782 v.
U.S. Dep’t of Commer¢®07 F.2d 203, 208-09 (D.C. Cir. 1990) (quotigjand 607 F.2cat
353). As aresultjtis the requester’s responsibility to frame [his or her requegtj]sufficient
particularity to ensure that searches are not unreasonably burdensome, and thenable t
searching agency to determine precisely what records are being requéstsaksination
Archives & Research €tinc. v. CIA 720 F. Supp. 217, 219 (D.D.C. 198%e also Bloeser v.
U.S. Dep't of JusticeB11 F. Supp. 2d 316, 321 (D.D.C. 201A)description is sufficient if it
would enable “a professional employee of the agency who [is] familiar witkuthject area of
the request to locate the recaovidh a reasonable amount of effortDale v. IR$238 F. Supp. 2d
99, 104 (D.D.C. 2002) (quotirgarks v. United State$78 F.2d 261, 263 (9th Cir. 1978)). In
contrast, “[bfoad sweeping requests lacking specificity are not suffi¢iddt; see dso Pinson
v. U.S. Dep’t of Justic45 F. Supp. 3d 225, 244 (D.D.C. 20{§ame);Tereshchuk v. Bureau
of Prisons 67 F. Supp. 3d 441, 454 (D.D.C. 20{game) Sack v. CIA53 F. Supp. 3d 154, 164
(D.D.C. 2014)same) Am. Fed’'nof Gov't Ems.v. Dep’t of Commerges32 F. Supp. 1272,

1277-78 (D.D.C. 198§same)
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Measured against this standard, therétle doubt thathe PoliciesRequestlid not
“reasonably describa class of documents subject to disclosuker. Fech of Govt Emps,
907 F.2d at 209. Indeed, it is difficult to imagine how the TSA could have complied wish Sai’
request fomll “policy and/or procedures documents,” past and present, including all
“Management Directives, Standard Operating Proceduresatipes DirectivesSecurity
Directives,Emergency Amendments, Information Circulars, Memoranda, Handboettsrd,
Bulletins, and Guidance,” Dkt. 99-3 at 1@8cCoy Decl. Ex. S)short of searching virtually
every file at the agency and then guessing what Sai actually hoped to.rédeivaid Sai’s nine
more specific requests, and twesgven norexclusivesubparts, add the required specificity.
They sought all TSO polices, past and present, dealing with “screening pes;€the
treatment of passengers with disabilities,” violationd By personnel of policies “in a way that

infringes on the rights of travelers,” “cooperation with local airports andegdliwhen
checkpoint video may be released,” the TSA’s “no fly” list and “any amntigts,” “legal
justificationfor” declining to allow passengers to “revoke consent to administrativehsaace
they have enterealscreening area,” and “Behavior Detection Officer training materials” and
“any studies investigating thregfficacy.” Dkt. 993 at 125-2{McCoy Decl.Ex. S)

The TSA, moreover, provided Sai with ample opportunity to refinecitpeest. Shortly
after Sai submittethe request, the TSA wrote &ai, explaining: “After careful review of your
FOIA request, we [have] determined that the request is too broad in scope or [does] not
specifically identify the records [that] you are seeking.” Dkt. 99-3 af{lM@Z oy Decl. Ex. T)
The TSA, accordinglyinvited Saito “resubmit {he request containing reasoable description

of the records [souglithnd cautbnedthatthe “request [would] not be entered into [the

agency’s] processing queue until [it] receive[d] clarificatiold” (McCoy Decl. Ex. S).Saidid
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not respond to this invitation, and the ageti®refore*administratively closed” the request on
May 9, 2013.1d. at 30 (McCoy Decl. { 92).

Although the TSA did, in an exercise of “discretion,” subsequently processr&aiiest
“to the extent” it was able “reasonably” to identify responsive recatdat 3L (McCoy Decl.

1 93),it never agreed teearch for [a] Il TSA policy and/or procedures documents,” past and
present, Dkt. 118-1 at 5 (3d Supp. McCoy Decl. § 17); Dkt. 118 at 16—17, nor—for the reasons
explained above—was it required to do so. It is thus both unsurprising and unavailBagi that
has been able to identify “policy and procedures documentsStiaays the TSA failed to

release. The TSA represents that complying in full with Sai’s request “\haukl created an
extreme burden on and undue hardship for the entire agency padticalar, the FOIA

Branch.” Dkt. 118-1at 6(3d Supp. McCoy Decl. § 19). That assertion is entitled to a
presumption of good faitigafeCard Servs926 F.2d at 1200, and it is convincing given the
breadth of Sai's request.

Even though the TSA was not required to respond to Sai's unrefined Policies Riequest,
nonethelesmade agood faith effort tqorovideat least a partial response. The FOIA Branch
tasked—and, on occasion, tasked—fifteen offices with searching for the records that the
agency reasonapbelieved lay at the heart of Sai's request. Dkt338-31 31-35(McCoy
Decl. 1 94107. The McCoy declaratioprovides a detailed account of the efforts of each of
these offices to locate potentially responsive records, while necessastywingand limiting
Sai’s requesto avoid the “unreasonable burden” that a full response would have entaifed.
Fed’'n of Gov't Emps.907 F.2cat 209. All told, the TSA released over 3,000 pages of record
responsive to Sai’'s Policies Request, aimdviewed approximately 900 additional pages of

records that were withheld for reasons discussed bdhki.99-3 at 3537 (McCoy Decl.
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19 109-12).

Sai’s opposition ignores the fact that the TSA reasonably, and lawfully, conchaded t
the request was overbroad and that the agency would have acted well withinsthayktt
simply declined to conduct any search until Sai accepted its invitation to clatifyaarow the
request.SeeDkt. 1112 at 8-19. Apparently, irBai’sview, having providedomeresponsethe
TSA was obligated to providefall response. That contention, however, is at odds with FOIA’s
“dominant objective” of disclosureRose 425 U.Sat361. If that nothing-oall approach were
to prevail, agencies would have a strong incentive to reject wildly overbro#@drEQlests, like
Sai's PoliciesRequest, and to refuse to make any effort to provide what¢lsgnably can.
Nothing in FOIA or the governing law requires that agencies or the courts adopt such a
counterproductive approach. Sai had the opportunity to refiredi@esRequest, an8ai
remains freg¢o submit further requests that “reasonably describe[]” the records sought(s U.S
§ 552(a)(3)(A) and that do not require that the agency engagannrireasonably burdensome
search,”Am Fed'n of Gov't Emps.907 F.2d at 209 (quotingoland 607 F.2d at 353 Having
failed to frameherequest with sufficient specificitygai cannot now fault the TSA for
conducting an onerous, but not exhaustive, search basedbmsitassessment of what records
were most important to Sai.

C. Withholdings

Sai alsachallengs theTSA's reliance of FOIAExemptions 3, 5, 6, and 7(C) to withhold
or to redact certain records. The Court will address each exemption in turn.

1. Exemption 3

FOIA Exemption 3 shields from disclosure materials that are “specificadiynpted
from disclosure by statute” so long as that statute “establishes partictdaa ¢or withholding

or refers to particular types of matters to be withhekllJ.S.C. § 552(b)(3)(A)(ii)49 U.S.C.
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8§ 114(r) creates such a specific, statutory exemption to disclosure. It providgsyant part,
that notwithstanding FOIA, the TSA “shall prescribe regulations prohibiting toksise of
information obtained or developed in carrying out security under authority of thiofwaand
TransportatiorSecurityAct, Pub. L. No. 107-71, or under chapter 449 of [title 49 of the U.S.
Code] if the [TSA] decides that disclosing the information would (A) be an unwadavasion
of personal privacy; (B) reveal a trade secret or privileged or confidentiahearial or

financial information; or (C) be detrimental teetsecurity of trasportation.® 49 U.S.C.

§ 114(r)(1) TheSSlimplementing regulations, in turn, specify a number of categories of
information and records constituting SSI, includiegords relating to “[s]ecurity programs and
contingency plans,” “airport operator” sgity or security contingency plans, “security incident
response plan[s],” various “[s]ecurity [d]irectives,” notices issued b DHthe Department of
Transportation “regarding a threat to aviation . . . transportation,” “perfornspec#ication[s]
andany description of a test object or test procedure,” “vulnerability assesisilyi’ “[d]etails of
any security inspection or investigation of an alleged violation of aviation . . . tréatgpor
security,” threat informatiori[s]ecurity measures . . . recommended by the Federal
government,” and “information regarding security screening under aviatioranspartation
security requirements of Federal law49 C.F.R. § 1520.5Those permitted access to SSI are
prohibited from disclosing “or otherwise provid[ing] access to[] SSI” to anyone titae

authorized recipients with a “need to kndpwl9 C.F.R8 1520.9(a)(2). Moreover, and of

® Although the text of 49 U.S.C. § 114(r) refers to the “Under Secretary of Transpoftati
Security,” who served as the head of the TSA at the time the agency was ceaAethtion

and Transportation Security Act, Pub. L. No. 107-71, 8§ 101 (2001), Congress transferred the
TSA from the Department of Transportation to the Department of Homeland Sesupiéyt of

the Homeland Security Act of 2002, Pub. L. No. 107-296, § 403. “In conjunction with the
transfer of TSA to DHS, the Under Secretary . . . adopted the new title of Adntoristieo

Fed. Reg. 28,066, 28,068 (May 18, 2004).
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particular relevance here, the governing regulatgpecify that, “notwithstanding the Freedom
of Information Act, (5 U.S.C. § 552), the Privacy Act, (5 U.S.C. § 552a), and other laws, records
containing SSI are not available for public inspection or copying, nor does [the] TSAeasere
such records to persons without a need to know.” 49 C.F.R. § 1520.15(a).

Sai does not dispute that properly designated SSI is exempt from disclosure under both
FOIA and the Privacy Act andhstead, argues that the T@&ted “without authority” in
designating certairecords a$SI. Dkt. 111-2 at 25.As Sai correctly observed9 U.S.C.
§ 114(r)(4)precludes the TSA from designating information as SSI for certain purposes;
particular, thel SA lacks authority to designate information as SSI “(A) to conceal a violation of
law, inefficiency, or administrative error; (B) to prevent embarrassrmenperson,
organization, or agency; (C) to restrain competition; or (D) to prevent or delagleae of
information that does not require protection in the interest of transportation weogtiiding
basic scientific research information not clearly related to transporsgiurity.” Safurther
contends that Congress, the DHS Inspectore@#nand others have criticizéte TSA for at
times,improperly designating such information as SSI, Dkt. 111-2 &2 &ndthat the TSA
has engaged in suamproper designation hernel, at21, 28. Beforereachinghe merits of that
contention, howeverhe Court must determine whetht has jurisdiction to do sot it at this
threshold point that Sai’s challenge founders.

This is not the first time that this Court has addressed whether it has jurisdiction to
consider theontention that the TSA exceetligs authority in designating records tlsai sought
as SSI Shortly after Sai filed this action, the TSA moved to sttiteecomplaint to the extent it
sought to challenge the TSA'’s designation of information as SSI. Dkt. 51 at 9. Such a

challenge,lte TSA argued, must be brought-at all—in the Court of Appealsld. For the
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most part, the Court agreed. As the TSA correctly observed, 49 U.S.C. § 46110(a) provides that
“a person disclosing a substantial interest in an order issued . . . in whole or in paf@nder
U.S.C. 8§ 114(r)] may apply for review of the order by filing a petition for rewethe United
States Court of Appeals for the District of Columbia Cirouiin the court of appeals of the
United States for the @uit in which the person resides or has its principal place of busihess.”
That grant of jurisdiction in the courts of appeals, moreover, is exclusive, leheifegeral
district courts with no authority to review SSI orders issued putrsad® U.S.C. § 114(r)See
Lacson v. U.S. Dep’t of Homeland Set26 F.3d 170, 173—-77 (D.C. Cir. 2018iscussing grant
of exclusive jurisdiction to the courts of appeals to rewvoesiers issued by the TSA under

§ 114(r)); Nat'l Fedn of the Blind v. U.S. Dep't of Trans827 F.3d 51, 57 (D.C. Cir. 2016)
(“[S]ection 46110(a)’s direct-review provision removes the Rule from the purview of thetdist
court and places it within our exclusive jurisdictignStanding Rock Sioux Tribe v. U.S. Army
Corps of Eng’s, 249 F. Supp. 3d 516, 519 (D.D.C. 20{LTl] ederal circuit courts have
exclusive jurisdiction to review TSA’s SSI determinatid))ssee alsalelecomrs. Research &
Action Ctr.v. FCC 750 F.2l 70, 77 (D.C. Cir. 1984) [E]venwhere Congress has not expressly
stated that statutory jigdiction is ‘exclusive,’ . . a statute which vests jurisdiction in a
particular court cuts off original jurisdiction in other courts in all casesredvgy that statutd.
Although the Courtaccordingly, agreed with the TSA that it lacks jurisdiction to review SSI
orders, it concluded that it was “premature to dismiss Plaintiff's claims that dotumere

improperly withheld on this ground” because the TSA had “yet to [produ¢alighnindex or a

" Although the statute refers to § 114(s), that section was redesigated as § 114(r) 8e2008.
Consolidated Appropriations Act of 2008, Pub. L. No. 110-161, § 568(a).
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fully developed record with respect to what materials were withheld on what grouits 74
at 13.

In returning to this issue, Sai now argues thatTSA improperly designated certain
information as SSI in violation of 49 U.S.C. § 114(r)(4) and that “[a]ny designation ah SSI
contradiction to [8]114(r)(4) isltra vires and cannot constitute an ‘order’ under 49 U.S.C. [§]
46110(a).” Dkt. 111-2 at 26. In other words, the exclusive jurisdiction of the courts of appeals
to review “orders” issutunder 49 U.S.C. 8§ 114(r) does notSai’s view,extend tachallenges
to SSI designations premised on the anti-abuse provisions of § 114&¥®ai candidly
concedes, no court has ever embraeedeven consideredparsing the jurisdictional rule set
forth in 8 46110(a) in this mannekrg. Tr. Mar. 13, 2018 (Rough at 11:48jrg Tr. Apr. 5,

2018 (Rough at 12:00Nor can the Court perceive any textual or other reason to accept Sai’s
invitation to do so.

To start, the language of § 46110(a) draws no distinction between review of SSI
determinations based on 8§ 114(r)(M#ich defines the circumstances under which an SSI
designation is proper—and those based on 8§ 114(r){#jeh defines the circumstances under
which such a designation is improp&ompare 49 U.S.C. 8§ 114(r)(1with 49 U.S.C. 8
114(r)(4) To the contrary, the stdory language is categoricaliperson seeking challenge an
SSI order issued by the TSA under “subsection . . . (S) [now, subsection (r)] of sectionuki4”
file a petiton in the appropriate court of appeals. 49 U.S.C. § 46110(a).

The statute does not distinguish between the subparagraphs ¢f)g rbtder, thecourts
of appeals have exclusive jurisdiction oa#irchallenges to orders premised on § 114%3i
argues thatthe distinctionSai proposes can be found in Congress’s use of the word “or8ee”

Dkt. 111-2 at 26.Although some SSI designations constitute “orders,” those thatteaevires
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are not “orders” and thus not subject to § 46110i@).That @ntention, however, suffers from
two flaws. First, Sai does not—and cannaxplain why the same logic does not apply to a
challenge premised on § 114(r)(1). An action taken without authority—that is, under
circumstances not covered by the grant of authority in § 114(r)§lgvery bit as muchltra
viresasan action taken in contravention of a limitation on the agency’s authority—that is, under
circumstances precluded by 8 114(r)(4). Second, Sai ignores D.C. Circuitgurelseldiing that
the term “ord€ in 8 46110(a) “should be read expansively” and includes final agency
determinations of “rights or obligations” or final agency action giving ‘tiskegal
consequences.Safe Extensions, Inc. v. FAB09 F.3d 593, 598 (D.C. Cir. 20Q08ge also Nat'l
Fedn of the Blind 827 F.3d at 55 (holding the term “order” in § 46110(a) is “notimited by
the APA definition of ‘order™). As the D.C. Circuit has explained, the “broad[] taftion]”
that it has accorded “the word ‘order’ as used in sedt@dri0(a) is intended tdacilitate
“judicial review” of agency actionAvia Dynamics, Inc. v. FA%&41 F.3d 515, 520 (D.C. Cir.
2011). Thatpurpose, of course, is particularly weigirycases in which the aggrieved party
contends that the agency’s actiwasultra vires

Finally, Sai suggests thanh responding to a separate FOIA request submitted by the
ACLU, the TSA publicly disclosed portions thfe information that it claimed iBai’'scasewere
exempt from disclosure as SSI. Dkt. 1116t 1 (records released to Sai contained “more SSI
redactioiis] than made” to records released to the ACLD9.the extent Sai intends itovoke
the “official acknowledgemehtoctrine, a three-part showingrequired “First, the
information [Sal requested must be as specific as the information previously released. Second,
the information requested must match the information previously disclosed . ... Third, . .. the

information requested must already have beadepublic through an official and documented
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disclosure.” Fitzgibbon v. CIA911 F.2d 755, 765 (D.C. Cir. 1998¢e alsdNolf v. CIA 473
F.3d 370, 378 (D.C. Cir. 2007hapirg 153 F. Supp. 3dt 285.

The TSAdoes not dispute that the ACLU may have received information that was
withheld from Sams SSI, but urges the Court &gect Sai’s “official acknowledgemeént
argument for threeeasons. First, it argues that because Sai has evidently already obtained the
withheld material from the ACLU websit8ai’'sclaim is now “moot.” Dkt. 118 at 29-30In
support of this contention the TSA cites to the D.C. Circuit’s decisi@raoker v. U.S. State
Department628 F.2d 9 (D.C. Cir. 198@per curiam)jn whichthe court held, “[w]here the
records have already been furnished, @tasive and a dissipation of agency and court resources
to make and process a second claioh,at 10. That case differs from the present case, however,
in one critical respectn Crooker, the plaintiff sought the release of recotitat he had already
obtained from another agenag,, while in the present case, Sai contends that the government
did not providehe relevant materialSeeDkt. 116-1 at 1 n.1The fact thathe governmentas
released records to a third pamhich has then made those records public, does not olthiite
government’s obligation to respond fully to an otherwise proper FOIA req8estTax
Analysts 492 U.S. at 152t is one thing to say that an agency need not disclose materials that it
has previously released,; it is quite anotioesay that an agency need not disclose materials that
some other person or group may have previously released.”).

The TSA also retushto the theme that Sai's Policieequest was vastly overbroad and
that, as a resulit cannot be faulted for failing to find and release every responsive record. The
ACLU’s request, the TSA contends, was “comparatively tailored” in seekoogd® relating to
the “TSA’s behavior detection programs” and thus, unsurprisingly, resulted in a more complete

production of those records. Dkt. 118 at 31. That argument is, as noted above, persuasive as far
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as it goes. It fails to explain, however, why the TSA redacted SSI frondse@eased to Sai,
but, according to Sai, did not in every instance redact the same purported SSI frecottie
released to the ACLUDKkt. 1164 at 2-2. The TSA’s excessive burden argument has no
application inthis context.

This, then, leaves the TSA'’s final argument, which is more promising but remains
incomplete.As the TSA explains, afteriieleased records tSai in response to tilicies
Requesin 2015,seeDkt. 99-3 at 35—-37 (McCoy Decl. 11 109-11), the ACLid-pressing its
own FOIA request—convinced the TSA to “withdr[a]Jw some of the identified rextescthe
agency had previousiyade andthe TSA “rereleasetltherelevant recordsDkt. 118-1 86-7
(3d Supp. McCoy Decff 23). To the extent the TSA revisited its SSI determinatéiesit
released the responsive records to SaiJ 8w is correct that it did not have an obligation to
“update or supplement [its] prior respons&ée James v. U.S. Secret Sé3¥1 F. Supp. 2d 351,
358 (D.D.C. 2011) (“The FOIA does not require an agency to update or supplement a prior
response to a request for recordsafj'd, No. 11-5299, 2012 WL 1935828 (D.C. Cir. May 11,
2012). The “official disclosure” doctrine applies to information that was, at theaetdime,
“already” public. Fitzgibbon 911 F.2d at 765. It does not—and could not reasonably—apply to
information that was confidesmti at the time the agency responded to the plaintiff's FOIA
request and was only subsequently officially released; applying the daetrnioactively would
be administratively unmanagealaled would violate the cardinal rule of administrative law that
courts evaluate agency action based on the record as it existed at the time thacgdnSge
Bonner v. U.S. Dep't of Stat828 F.2d 1148, 1152 (D.C. Cir. 1991) ¢ require an agency to
adjust or modify its FOIA responses based on post-response omasi@uld create an endless

cycle of judicially mandated reprocessingRat’| Sec. Counselors v. CIR06 F. Supp. 3d 241,
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256 (D.D.C. 2016§“[J]udicial review of agency responses to FOIA requests ‘properly éscus
on the time the determination to withhgldas] made.” (quotingBonnet 928 F.2d at 1152

On the present record, however, the Court cannot determine with any certagtitye
the TSA released information to the ACLU prior to responding to Sai's Fejdest, while
withholding that same information from Sai. For present purposes, the TSA msselys that
it “made a diligent, good-faith effort to ensure consistency with respect ioftiation
withheld” Dkt. 118-1 at 6 (3d Supp. McCoy Decl. )2ltimately, Sai will bear the burden of
demonstrating that the TSA officially released information to the ACLU &aed, later
withheld that same information from Sai based on Exemptidde&Cottone v. Rendl93 F.3d
550, 554 (D.C. Cir. 1999gkplaining that “the party advocating disclosure bears the initial
burden of production” when invoking the official acknowledgement dogtriie prevail on
summary judgment, however, the TSA must demonstrate that it is entitled to prevaiatisra
of law. Celotex Corp.477 U.S. at 322—-23. Because the current record is incomplete on this
issue, the Cotimust defer resolving.it

2. Exemption 5

Exemption 5 protects “inter-agency or intra-agency memorandums or tatiernsould
not be available by law to a party other than an agency in litrgatith the agency.” 5 U.S.C.
8 552(b)(5). This exemptionshields “those documents . . . normally privileged in the civil
discovery context."/NLRBV. SearsRoebuck & Cq.421 U.S. 132, 149 (1975Fourts have,
accordingly,incorporated the three traditional civil discovery privileges under Exemptiqa)s: “
the attorney work-product privilege; (2) the deliberative process prividewk(3) the attorney-
client privilege! Wright, 121 F. Supp. 3dt 184. Sais opposition appears thallenge only the

TSA's invocation of the deliberative process privilegeeDkt. 1112 at 24-25.
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The deliberative process privilege protects “docum@efiecting advisory opinions,
recommendations and deliberations comprising part of a process by which govarnment
decisions and policiemre formulatd.”” Sears, Roebuck & Co421 U.Sat 150 (quotingCarl
Zeiss Stiftung v. V.E.B. Carl Zeigena 40 F.R.D. 318, 324 (D.D.C. 196)The“privilege
rests on the obvious realization that officials will not commueicandidly among themselvigs
each remark is a potential item of discovery and front page news, and its object int®ehka
quality of agency decisions,’ . by protecting open and frank discussion among those who make
them within the Government.Dep’t of Interior v. Klamath Water Users Protective As$82
U.S. 1, 8-9 (2001(citations omitted). “Manifestly, the ultimate purpose of this loegpgnized
privilege is to prevent injury to the quality of agency decisior®ears, Roebuck & Co421
U.S. at 151.

“To qualify for withholding under Exemption 5’s executive privilege, information must
be both ‘predecisional’ and ‘deliberative.Petroleum Info. Corp. v. U.S. Dep't of Interj@&76
F.2d 1429, 1434 (D.C. Cir. 1992 e alsd\at'| Sec. Archivey. CIA 752 F.3d 460, 463 (D.C.
Cir. 2014) Pub. Citizen, Inc. v. OMB98 F.3d 865, 874 (D.C. Cir. 2010udicial Watch, Inc.

v. FDA 449 F.3d 141, 151 (D.C. Cir. 2006).record “is predecisional if it was ‘prepared in
order to assist an agency decisionmaker in arriving at his decision, rather thppdd a
decision already made,” and it is “delibgve if it ‘reflects the giveandtake of the consultative

process.” Petroleum Info. Corp.976 F.2d at 143&itations omitted).The agency asserting the
privilege bears the burden of establishiihgt the information is exept. Fed. Open MktComm.
of the Fed. Reserve Sys. v. Merdlt3 U.S. 340, 352 (1978 PA v. Mink 410 U.S. 73, 93
(1973) Public Citizen, Ing 598 F.3d at 3GElec.Frontier Found. v. U.S. Dep’t of Justicé39

F.3d 1, 7 (D.C. Cir. 2014). “Summary judgment is warranted wheagéecys affidavits
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‘describe the justifications for nondisclosure with reasonably specifid,digaionstrate that the
information withheld logically falls within the claimed exemption, and are not@eertied by
either contrary evidence in the record ngrdvidence of agency bad faith.Elec.Frontier
Found, 739 F.3dat 7 (quotingMiller v. Casey 730 F.2d 773, 776 (D.C. Cir. 19843ee also
Senate of the Commonwealth of P.R. v. U.S. Dep’t of Jud#8d-.2d 574, 585 (D.C. Cir.
1987). To meet this burden, an “agency must establish ‘what deliberative proces$visd,

and the role played by the documents in issue in the course of that proSess of the
Commonwealth of P.R823 F.2dat 585—86 (citton omitted).

The McCoy declaration offers explanations for each of the TSA’s invocatiohe of t
deliberative process privilege. She attests that, in respondingB®B&equest, the agency
withheld information on two pages that was both predecisiotta-+ecords “were generated
before the agency had reached a decision regdrdavg to respond to “complaints alleging a
disability-related civil rights violation—and deliberative-the records “reflect the open
consultative process between program offia@nsidering “how to respond” to the complaints.
Dkt. 99-3 at 13 (McCoy Decl. § 39). Similarly, in responding to the SFO Request, the TSA once
again invoked Exemption 5 to withhold information that was both predecisidhal—
information pertained to ‘lespective agency actior*and deliberative- reflected
deliberations involving agency counsel regarding how the agency should respond to
“administrative complaints against [the] TSAd. at 26(McCoy Decl. 1 83(c)).It reached the
same conclusion with respect to otpeedecisional deliberatiomsegarding(1) the Disability
Branch’s assessment of how to hariéé's “administrative complaifg],” (2) the investigation,
collection, and analysis of informatiaelating toSai’s“administrative complainfs (3)

“hypothetical checkpoint screening scenario®imwng medically exempt liquidsand (4)“a
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draft . . . letter . . . to Congresswoman Nancy Pelosi’s office regarding][&dihinistrative
complaint.” Id. at26—28(McCoy Decl.{1 84-85). Finally, in responding to tRelicies
Request, the TSA withheld “a memorandum and a PowerPoint presentation . . . prepared in
anticipation of a briefing to the Secretary of DHS regarding airportisgoueasures,” which
“reflect proposals anctecommendations regarding agency actidd.”at 40(McCoy Decl.
1 118(b)).

Sai challenges the TSA'’s reliance on the deliberative process privitefjee grounds:
First, Saicontends that information that the TSA shared with Corbin Stémvart email falls
beyond the privilege becau&esimple Google search” and the email format the
capitalization ofStewart’'sname) demonstrate that Stewart was not a TSA or DHS employee.
Dkt. 111-2 at 24. Even if Stewart was not a TSA or DHS eyeglpthe deliberative process
privilege might still apply.Seege.g, Competitive Enternst. v.EPA 232 F. Supp. 3d 172, 184—
85 (D.D.C. 2017) (describing “consultant exemption”). The Court need not determine whether
Stewart’'s employment status mattbese, however, because McCoy has atteshel®r the
penalty of perjurythat Stewart “is—and was at the timef the[relevant]email record™—“a TSA
employee within the Civil Rights and Liberti€¥fice of Traveler EngagementDkt. 118-1 at 6
(3d Supp. McCoy Decl. § 20). That declaration is entitled to a presumption of good faith,
SafeCard Servs926 F.2d at 1200, and Sai has failed to adfgyevidence that would permit a
reasonable factfinder to question its veracity, Dkt. 111-2 aS24. BloeseiB11 F. Supp. 2d at
322 (“[S]peculative and conclusory assertions do not amount to ‘contradictory evidence in the

recod . . . of agency bad faith.” (quotirnlydicial Watch, Incv. Bd. of Governors of Fed.

8 Sai spells the name “Stewart,” Dkt. 221at 24, while the TSA spells it “Stuart,” Dkt. 118 at
21. Nothing, of course, turns on this.
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Reserve Sys773 F. Supp. 2d 57, 60 (D.D.C. 2011))). Nor is the Court convinced that Sai is
entitled to take discovery on whether Stewart was a TSA employee. EBmndfdiscovery
were permitted, Sai could not reasonably expect more than the testimonyAfdfi€al under
the penalty of perjurySaihas that, and far more than Sai has offered would be necessary to cast
aside the presumption of good faith and to open the door to more extensive disGaeery.
Justice v. I.LR.$798 F. Supp. 2d 43, 47 (D.D.C. 2011 ourts permit tscovery in FOIAcases
where a plaintiff has made a sufficient showing thia¢ agency acted in bad faith(quoting
Voinche v. FBI412 F. Supp. 2d 60, 72 (D.D.C. 20065chrecker vU.S.Dep’t of Justice217
F. Supp. 2d 29, 35 (D.D.C. 2002) (“Discovery in FOIA igerand bould be denied where an
agencys declarations are reasonably detailed [and] submitted in good faith and [thieerelirt
is satisfied that no factual dispute remains

SecondSai argues thaiortions of the withheld information responsive to &t
Requesteflect facts, not eliberations. Dkt. 112-at 24-25. The TSA counters that this
contention is “without any substantive or logical support.” Dkt. 118 at 22. It is the TSA,
however, that bears the burden of establishingttieatielibertive privilegewas properly
invoked,Senate of the Commonwealth of P83 F.2dat 585, andts explanatiorof the bases
for withholding certain information in response to the SFO Request admits of someigmbig
seeDkt. 993 at 26—27 (McCoy Decl. 84). McCoy attests, for example, that th8A withheld
emails “discussing the . . . collection . . . of information related to administratmplaints.”
Id. at 27(McCoy Decl.  84). Sai, to be sure, overstates the law editegorially asserting
that “[flacts are not exempt under” Exemption 5. Dkt. 111-2 at 25. But, by the sameSaken,
is correct that facts “generally must be disclosddat’| Ass’n of Home Builders v. Nortp809

F.3d 26, 39 (D.C. Cir. 200Z¢itation omitted). The relevanugstion is whethéf the disclosure
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of even purely factual material may so expose the deliberative process widgarary’ that the
material & appropriately held privileged Petroleum Info. Corp 976 F.2d at 1434ee also
Quarles v. Dep’t of Nayy893 F.2d 390, 392 (D.C. Cir. 199@yen when requested material is
factual, it is still exempt when disclosure “would expose an agency’s aatiaking process in
such a way as to discourage candid discussion within the agency and thereby untiermine t
agency’s aility to perform its functions’{quotingDudman Commc’ns Corp. v. Dep’t of the Air
Force 815 F.2d 1565, 1568 (D.C. Cir. 1987))). The Court must, accordingly, ask whether
disclosure of the withheld information woulteVeal an agency'’s or offidia mode of
formulating or exercising policynplicating judgment Nat'l Ass’n of Home Builders809 F.3d
at P (citation omitted)see alsdn re Sealed Casd 21 F.3d 729, 737 (D.C. Cir. 1998sking
whether the factual information is “inextricably intertwined with the deliberainfermation);
Playboy Enters., Inc. v. U.S. Dep’t of Justi6&7 F.2d 931, 936 (D.C. Cir. 1982sking
whether the factual information was prepared to “d$gtst [agency official] [in] mak[ing] a
complex decision,” or whether the information “was prepared only to inform thedjagen
official] of facts which he in turn woulthake available”).On the present record, the Court
cannot determinehetheror how the TSA appliethis testto theinformationthat it gathered in
responding to th8&FO RequestAs a result, the TSA has yet to carry its burden with respect to
the assertion of the deliberative privileggardinghis limited set of records.

Third, Sai maintains thaine document uses therpke “we decided,” demonstrating in
Sai'sview that thedocument is postecisionalithat a second document contains a “post-
deckional response and texining;” and, more generallyhat “policies, memoranda of law, and
similar documents” are “postecisonal” and thus not protected by the privilege. Dkt. 214t

25. Sai’s first contention-that the use of pasénse “we decided” indicates that the document is
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postdecisionat—has little force. The mere fact that a document uses thégpast does not
resolvewhethe it falls within Exemption 5. Meunredacted portions of the document do not
indicatethatthe redacted portigareanything other than what TSA says: “internal predens
discussions regarding prospective agency action.” DkB &3-16(McCoy Decl. Ex. Q) The
document in questioreads: “We deded to hold-off on sending Sai and [redacted, citing
Exemption 6] to DHS. With Sai, we are [redacted, citing Exemption $¢&Dkt. 145-2 at 77.
Significantly, the TSA disclosed what had been decided—not to “s8adf-andonly redacted
otherinformation that the TSA attests was predecisional. The same is true with regpect to
document Sai characterizes as contaifipast-decsional responsand retraining.” Dkt. 111-2
at 25. Although the redacted record is part of an email chain that discusses tnaihow to
screen medical liquids, Dkt. 144-3 at 197, it is not evident that the redacted inforrekties to
the Disability Branch'’s review of Sai’'s Rehabilitation Act complaiitsat 197, and there is no
reason to question the TSA’s representation that its review was ongoing, Dkt. 99-3 at 111
(McCoy Decl. Ex. Q) Finally, with respect t&ai’scontentionthat “policies, merarandaof
law, and similar documents” are “pascisiondl and thus not protected by the deliberative
process privilegahis attack isfar too amorphous to defeat TSA’s motion for summary
judgment. Saidoes not identify what documents were improperly redacted or withhelthind
to develop theontention with sufficient detail (or, indeed, any detail) to permit the Court to
consider it on the merits.

Fourth, Sai contends that the “TSA made inconsistent redactions of identical indormat
demonstrating the arbitrary and capricious nature of its” invocation of Exentpt Dkt. 111-2
at 22(citing “2013-TSPA00339 Bates 266 (unredacted) vs[.] 428, 431 (redacted); 106

(unredacted) vs[.] 294, 295, 300 (redacted); 214 (unredacted) vs[.] 287 (rédacsadl)s
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correct that the TSA redacted slightly more information on three pages ofatsatean it did on
duplicate copies of those same materidlee Court has reviewed those minor inconsistencies
and concludes that they do not demonstrate a lack of good faitfaibure of the TSA to release
reasonably segregable materials; rather, they reflect nothing more thart ditfeleshces
regarding the precise line between deliberative and background ma&aidlas already
received the lessubstantially redactegersions, moreover, and thus has no basis to complain
about the more substantial redactions made to duplicate c&GeesCrooker628 F.2dat 10
(“Once the records are produced the substance of the controversy disappears and becomes moot
since the disclosure which the suit seeks has already beeriynsele alsdVilliams & Connolly
v. SEC 662 F.3d 1240, 1243-44 (D.C. Cir. 20{Dnce the documents are released to the
requesting party, there no longer is any case or controversy.”).

Finally, Sai argues thdtall of TSA'’s privilege claim$—including the deliberative, work
product, and attorneghient privilege—"are void” because the “TSA deliberatedpstructed the
processing ofSai's FOIA request anddministrativecomplaints Dkt. 1112 at37, 39—40.For
support, Sai cites temail correspondence suggesting that TSA officials decided to “hold-off” on
processing Sai’'s Rehabilitation Act complainitg. at 3741.“Taken togethel Sai argues, the
email correspondenaemonstrates théthe TSA was engaged in a “deliberate cewel” of
“felony obstruction of justice in refusing to process, delaying the proggssid refusing to
release the results two former federal civil rights investigationsld. at 39. From thisSai
thenposits that the crim&aud exceptior-or some similar doctrire-precludes the TSA from
relying on any commotaw privilege. Id.

This imaginative contention merits onlyrsorydiscussion. As the D.C. Circuit has

explained:
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To establish thécrime-fraud] exception to the attorneslient privilege, the court
must consider whether the client “made or received the otherwise privileged
communication with the intent to further an unlawful or fraudulent act,” and
establish that the client actually “carried dw trime or fraud.'In re Sealed Case
107 F.3d 46, 49 (D.CCir. 1997). To establish the exception to the wgmioduct
privilege, courts ask a slightly differentigstion, focusing on the clieatgeneral
purpose in consulting the lawyer rather tharh@intent regarding the particular
communication: “Did the client consult the lawyer or use the material for the
purpose of committing a crime or fraud®. at 51
In re Sealed Cas&23 F.3d 775, 778 (D.C. Cir. 2000). The D.C. Circuit hleswise,observed
that the deliberative process privilege is a qualified privilege, whidapqliears altogether when
there isanyreason to believe government misconduct occurréure Sealed Casd 21 F.3cht
746. The problem witthisargument is thabaihas not come close to carryittge burden of
“mak][ing] a prima facie showing of a violation sufficiently serious to defaay’ of these
privileges. In re Sealed Cas@54 F.2d 395, 399 (D.C. Cir. 19853aimerelyarguesthat the
TSA delayed processirtge administrative complaints under the Reélitation Act, Dkt. 1112
at 37—-38. That conclusion is a far cry from “felony obstruction of justigk,at 39, andt is a

far cry from the type of serious misconduct necessary to abrogate any of thegpe\alkeissue.

3. Exemptions 6 & 7(C)

FOIA Exemptions 6 and 7(C) protect personal privacy. The two exemptions protect
similar interests, but they differ in scope. Exemption 6 shields “personnel andahfidelcand
similar files the disclosure of whiakiould constitute a clearly unwarranted invasion of personal
privacy.” 5 U.S.C. 8§ 552(b)(6). “[Te mere fact that an agency file or record contains personal,
identifying information’; however, “is not enough to invoke Exemption 6;” in addition, the
information must be “of such a nature that its disclosure would constitute a cleasdyranted
privacy invasion.” Judicial Watch, Inc. v. U.S. Dep't of Stag82 F. Supp. 3d 36, 49-50
(D.D.C. 2017) (quotingNat'l Ass’n of Home Builders8809 F.3cat 32). This, in turn, requires a

two-part analysis.SeeEdelman v. SEC302 F. Supp. 3d 421, 425 (D.D.C. 2018). The Court
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must first determine whether “disclosure would compromise a substantial, asdfipade
minimis privacy interest.”Nat’l Ass’n of Retired Fed. Emps. v. Horn879 F.2d 873, 874 (D.C.
Cir. 1989). If the agency clears that first hurdle, the Court must then “balance thogy priva
interest in non-disclosure against the public interest” in disclo&twesumers’ Checkbook Citr.
for the Study of Servs. v. U.S. Dep’t of Health & Human S&%4.F.3d 1046, 1050 (D.C. Cir.
2009) see alsaludicial Watch, InG.282 F. Supp. 3dt49-50.

Exemption 7(C) applies to arrower category of records than Exemp#omut it offers
more robust protection of those recor@eeTracy v. U.S. Dep't of Justic&91 F. Supp. 3d 83,
95 (D.D.C. 2016). Thus, while Exemption 6 applies broadly to all “[glovernment records on an
individual which can be identified as applgitothat individual,” U.S. Dep’t of State v. Wash.
Post Co, 456 U.S. 595, 601-02 (1982) (quoting H.R. Rep. No. 1497, 89th Cong., 2d Sess. at 11,
reprinted in1966 U.S.C.C.A.N. 2428), Exemption 7 applies only to “records . . . compiled for
law enforcemenpurposes,” 5 U.S.C. § 552(b)(7)(C). But, with respect to that narrotegyaci
of records, “Exemption 7(C) is more protectiwé privacythan Exemption 6’ and thus
establishes a lower bar for withhoig material.” ACLU v. U.S. Dep't of Justicé55 F.3d 1, 6
(D.C. Cir. 2011) (quoting).S. Dep’t of Defense v. FLRB10 U.S. 487, 496 n.6 (1994)). Like
Exemption 6, Exemption 7(C) requires courts to balance the asserted prieaegtingjainst the
public interest in releasing the record. For two reashowever, it is easier for an agency to tip
the scale in its favor under Exemption 7. First, while Exemption 6 requires the agency t
demonstrate that disclosure would constitute a “clearly unwarranted invagiersohal
privacy,” 5 U.S.C. 8 552(b)(6), Exemption 7(C) “omits the adverb ‘cleariglReporters LLC
v. U.S. Dep'’t of Justic48 F. Supp. 3d 115, 159 (D.D.C. 2017). Second, while Exemption 6

asks whether the disclosure “would” constitute such an invasion of privacy, 5 U.S.C. §
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552(b)(6),Exemption 7(C) merely asks whether the disclosure “could reasonably beeepect
to do so, 5 U.S.C. § 588)(7)(C).

Here, the TSA invoked Exemption 6 in support of each of the redactions that it made on
privacy grounds. It also reliamh Exemption 7(C) with respect to one narrow subset of
redactions—those designed to protect the ideastof local law enforcement officers. Because
Exemption 7(C) is more protective than Exemption 6, the Court will apply the Exenf{)
standard to this one subset of redactions, but will otherwise apply the Exemption 6dstandar
Before applying these standards, however, the Court first addressefi®ai®id contentions
that the TSA’s privacy redactions were improper because (1) disclosurequaed under 5
C.F.R. 8 293.311; (2) the redacted names and contact information were already kBagvn to
and (3) “[ijn other cases,” similar information was not redacted. Dkt. 111-2 at 22—-23.

Sai’s first argument is a nonstarter. Sai is correct3laf.R. § 293.311(a) provides that
information disclosing a federal employee’s name and present and past pasigensrally

“available to the public.” That provision, however, applies only to information contained in

“official personnel folder[s],” “performance file system folders,” “theit@uated equivalent
records,” and other “personnel record files . . . which are under the control of tbe’ Offi
Personnel Management (“OPM”). Here, however, by Sai’'s own account, “[t]he files . . .
from which these names have been redacted are not ‘personnel’” or “similéarilkds111-2 at
23. Nor are any of the files “under the control of” OPSte5 C.F.R. § 293.311(a). But, even
putting those difficultiegside Sai disregards the very next subsection of the regulation. That

subsection provides that “an agency will generally not disclose” emplofgrenation that

“[w]ould otherwise be protected from mandatory disclosure under an exemption @Hhe B
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C.F.R.8 293.311(h(R). The relevant regulation accordingly, by its own terms, does not disarm
an otherwise available FOIA exemption.

Sai’s second contentionthe redacted private informatigalready known to Satis
equally unavailing. Agencies releasing records pursuant to FOIA requestde mindful that
“[d]Jocuments released in a FOIA action must be made available to the public as & whole.
Stonehill v. IRS558 F.3d 534, 539 (D.C. Cir. 2008ge alscClay v. U.S. Dep’t Justi¢é&80 F.
Supp. 2d 239, 248 (D.D.C. 2010) (“The FOIA’s . . . exemptions are designed to protect those
‘legitimate governmental and private interests’ that might be ‘harmeelégse of certain types
of information’ to the public at large (quotingAugust v. FBI328 F.3d 697, 699 (D.C. Cir.
2003))). In releasing private information, an agency must operate on theg#issurtonfirmed
in this caseseeDkt. 99-3 at 14, 28, 4McCoy Decl. 1 42, 86, 119)-that the recipient will
further distribute the information, or that others will seek the safoamation and reasonably
expect similar treatment by the FOIA officAccordingly, Sai's purported knowledge of the
redacted information does not call into question the TSA’s withholding of the information
pursuant to Exemption 6.

Third, Sai's contaetion that similar information was not redacted “in other cases” is also
unpersuasive. It is unclear what Sai means by this. To the &aienéans that the TSA
disclosed the names or contact information of agency employees to other §Od¢Atezs
involved in other litigation, that contention does not undercut the TSA'’s reliance on Exemptions
6 and 7(C) here. The “standards for invoking the [official-acknowledgement]rdoeane high.”
Shapirq 153 F. Supp. 3d at 285Prior disclosure of similar fiormation does not suffice;
instead, thespecificinformation sought by the plaintiff must already be in the public domain by

official disclosure.” Wolf, 473 F.3d at 378. Nor does a prior disclosure of “similar” information
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suffice to show that the asserted privacy interest is not real. As the D.(it G&® recognized,
the appropriate balance between “the privacy interest in non-disclosure [and] itbhemet#st
in the release of the records” necessarily varies from case to®asé.epédtier v. FDIC, 164
F.3d 37, 47 (D.C. Cir. 1999) (internal quotation marks omitted). And, to the extent Sai contends
that the TSA released precisely the same record taiafewer redactions in response to one
of the FOIA requestsSaihas already received thesssubstantially redacted record and thus the
challenge is mootSeeCrooker, 628 F.2d at 10.

Finally, Saicontends that “[t]he official contact information of federal officials has no
relation to their personal privacy” and that “[t]he disclosuretbE identitieof officials
involved in [Sai’d Rehabilitation Act complaints is not ‘clearly unwarranted.” Dkt. 111-2 at 23
(emphasis removed)As the TSA’sVaughnindex and the redacted documents show, the TSA
redacted the following information, which Sai now seeks: (1) the names and coiaianation
for non-TSA employees, including local law enforcement officeegDkt. 99-3 at 74—75
(McCoy Decl. Ex. H) Dkt. 1432 at +-2, Dkt. 1462 at 4-7, 10, 13-14, 16; contract employees,
seeDkt. 99-3 at 103McCoy Decl. Ex. Q)Dkt. 144-3 at 41, 139, 182; Dkt. 145-1 at 7, 12; and a
congressional staffeseeDkt. 99-3 at 11{McCoy Decl. Ex. Q)Dkt. 145-2 at 84; (2) TSA
employees’ no-work-related personal informatioopmpareDkt. 99-3 at 105, 108VicCoy
Decl. Ex. Q) with Dkt. 144-3 at 63, 142; (3) email addresses and telephone numbers for a DHS
employee working in the Office of Chief Counsel and a TSA employee workitng iagency’s
Disability Branch, Dkt. 144-3 at 109, Dkt. 145-2 at 84; and (4) names and contact information
for TSA employees found in policy documents prepared for internateebkt. 99-3 at 170—

71, 174(McCoy Decl. Ex. Y) Dkt. 133-2 at 29-30, 33, 35, 93; Dkt. 1B4t6, 43.
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The TSAexplains thatelease of the “personal identifying information” in the redacted
records “could expose [the government officers] to unnecessary unofficialomiregti
harassment, and stigmatization.” Dkt. 99-3 a{MldCoy Decl. { 42). This concern is a
reasonable one, TSA asserts, because “the personal identifying informatiese records
would necessarily identify the individual” as “having played a particular nod@iincident, or
complaining about a particular incident” and would reveal the locations wherethigluals
work and how to contact thenid. (McCoy Decl. { 42).In addition, the TSA explains, this risk
of harassment is “real and substantial” in this case because Sai “has pubdispratseto his
FOIA requests on his websiteltl. (McCoy Decl. 1 42).

Starting with the privacy interest of the local law enforcement officers ireptiag
disclosure of their identity, the Court has no basis to question the TSA'Sagjtod-
representation that these records were compiled for law enforcement punposkses Sai
argue to the contrary. The Court must, accordingly, apply the Exemption 7(C) dttmdasess
whether the TSA has met its burden of showing that the redactions were proper. The D.C.
Circuit has “adopted a categorical rule permitting an agency to withholnation identifying
private citizens mentioned in law enforcement records, unless disclosure ssaryde order to
confirm or refute compelling evidence that the agencygsged in illegal activity.” Schrecker
v. U.S. Dep’t of Justice849 F.3d 657, 661 (D.C. Cir. 2003) (citation omitted). To be sure, “[i]n
their capacity as public officials,” law enforcement officers “may not haggesg a claim to
privacy as that afimled to ordinary private citizensl’esar v. U.S. Dep’t of Justic636 F.2d
472, 487 (D.C. Cir. 1980). Buteveral courts havaonetheless recognized theatv enforcement
officers “have a legitimate interest in preserving the secrecy of matters ticaivablycould

subject them to annoyance or harassment in either their official or prived€ lid. Here, the
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Court cannot discern any significant public interest would be advanced by exioasirigw
enforcement officers to that potential for “annoyance or harassmgae’d. The Court,
accordingly, concludes that the TSA properly redacted the identifying iafanmfor the local
law enforcement officials.

Although assessed under the Exemptastandard, the Court reaches a similar
conclusion with respect to the “personal information” regarding two TSA engddieat the
agency redacted from the responsive records. In both cases, moreover, there ismbleisce
public interest in the redacted information. All that the public would learn in one c&ke is
Zachary Bromer, a TSA employee, hoped “enjoyed herself today,” Dkt. 144-3 atlGH€'
[redacted] enjoyed herself today”), and why, in another case, another TSA/eaplas
unavailable'to provide a statementitl. at 142. Such information “reveals little or nothing
about an agency’s own conduct” and therefore “does not further the statutory puanastie
public has no cognizable interest in [its] releadgeckv. U.S. Dep’t of Ustice 997 F.2d 1498,
1493 (D.C. Cir. 1993) (quoting.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press 489 U.S. 749, 773 (1989pee also Eledrivacy Info. Ctr. v. Dep’'t of Homeland Sgc
384 F. Supp. 2d 100, 117 (D.D.C. 20¢%) ]he public interest in learning the names of these
lower-echelon employees is small.”). Because on balance “something . . . outweighg nothi
every time,”"Horner, 879 F.2d at 879, the TSA properly withheld the personal informatits
employeesseeDkt. 144-3 at 63, 142.

The TSA hasiot, however, met its burden of showing a “substantial privacy interest”
with respect to other identifying and contact information withheld pursuant to Exenépt The

disclosure of names and contact information “is nberently and always a significant threat to
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... privacy,”Horner, 879 F.2cat 877, yet the TSA has offered little more than conclusory
assertions applicable to each redaction, without regard to the position held bgvhptre
employee, the role played by that employee, the substance of the underlyingagiemgyor
the nature of the agency record at issue. The TSA has failed to explairgrigglexhow the
release of contact information for the TSA and contract employees that haatkecb8plairt
would constitute a “clearly unwarranted” invasion of their privaltyas not explaineg-nor is
it obvious from the face of the documentiiat TSA contract employees, tbélS Office of
Chief Counsel employee, or tR&A Disability Branch employee played “a particular role in an
incident” or “complain[ed] about a particular incident” such that the release pfrifeeimation
would subject them to a real risk of annoyance or harassiSeeDkt. 99-3 at 14 (McCoy Decl.
1 42). And, it has not explained why TSA employee names and professional contact ioformat
contained in the policy documents implicate a substantial privacy interest. tArdiddprivacy
interest may well be at stake but, on the current record, the TSA has not met its btirden w
respetto the following redaction®kt. 133-2 at 29-30, 33, 35, 93 (20I5LI-00004 Bates
2267-68, 2271, 2273, 2331); Dkt. 13416, 43 (2015FSLI-00004 Bates 2355, 2392); Dkt.
144-3 at 109 (2013SPA-00339 Bates 181); Dkt. 144-3 at 41, 139, 182 (20$BA-00339
Bates 113, 211, 254); Dkt. 145-1 at 7, 12 (20B3R2A-00339 Bates 279, 284); and Dkt. 12%t
84 (2013TSPA-00339 Bates 481).
D. Segregability

Sai also challenges TSA'’s assertion that it released all reas@egpbgable records in
response to thBoliciesRequest.SeeDkt. 111-2 at 20.FOIA requires that “[a]ny reasonably
segregable portion of a record shall be provided to any person requesting suchfteccord a
deletion of the portions [that] are exempt.” 5 U.S.C. 8§ 552{While the segregability

requirement applies to all documents and all exemptions in the FOIA,” the courts have
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recognized that “segregation is not required where the ‘exempt and nonexempttiofoara
inextricably intertwined, such that the excision of exempt information would ingigsicant
costs on the agency and produce an edited documimilitiie informational value” Covington
V. McLeod 646 F. Supp. 2d 66, 72 (D.D.C. 2009) (quotitays v. Drug Enft Admin234 F.3d
1324, 1327 (D.C. Cir. 200pf{first citation omitted). The government bears “the burden of
justifying nondisclosure,Mead Data Cent., Inc. v. U.S. Dep't of the Air FqQr666 F.2d 242,
260 (D.C. Cir. 1977)and must “show with reasonable specificity whg ttocuments cannot be
further segregatedArmstrong v. Exec. Office of the Presidé&d F.3d 575, 578 (D.C. Cir.
1996)(internal quotation marks omittedY.o carry this burden, the government must provide a
“detailed justfication’ for [withheld record’] non-segregability.”Johnson v. Exec. Office for
U.S. Attorneys310 F.3d 771, 776 (D.C. Cir. 2002) (quotiigad 566 F.2d at 261

Sai presses two arguments related to segregability, both of which turn on agument
considered, and rejected, abo&aifirst argues thathe TSA improperly failed toelease
various Standard Operating Procedures (“SOPs”)—or alternative versiSo$’ef-that Sai
sought in théPoliciesRequest. But, as discussed above, the request was defectively overbroad,
and the facthat the TSA made an effort to answer the request in part did not obligate the agency
to release every policy or predure document that it had eweeated, anevas not already
available in the TSA'’s electronic reading rooBee suprdart Ill.B.2. Sa's assertions learned
from “confidential source(s),” mistakenly released recoatsl documents posted by third
parties that purport to represent “authentic” copies of TSA documents, Dkt. 111-2 at 19-21, does
not change that conclusion. Second, Sai contends that inconsistencies in the T&ABn®d

under the deliberative process privilege shbat the agency has not released certain segregable

material. Id. at 22 But, as also discussed above, those minor inconsistencies do not establish a
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lack of gpod faith, and, in any event, Sai has already received copies of the less thoroughly
redacted recordsSee suprdart I11.C.2

More generally, Sai fails to identify any evidence that the TSA withkeglodrds in whole
based on a valid FOIA exemption, where a portion of those records were reasonaggbéegre
and could have been released without disclosing the exempt information. The Court, moreover,
has reviewed the variodaughnindicesthat the TSA has submitted in support of its motsag,
Dkt. 993 at73—76 (McCoy Decl. Ex. H)d. at 102—20 (McCoy Decl. Ex. QY. at 160-74
(McCoy Decl. Ex. Y) and thoséndicesdemonstrate that the agency redatheexempt
portions of otherwise responsive records where possible. The Court, accordinglydesticat
with respect to records that the TSA released, it has met its obligation to reteasebdy
segregable portions.

E. Allegations of Bad Faith and Misconduct

The remainder of Sai’'s opposition contameariety of other accusations that the TSA
has engaged in misconduct. Construed liberally, these allegations may pnesgnuinaent—
albeit a flawed one-that the TSA acted in bad faith in responding to the requests and that, in
light of this bad faith, Sai should be allowed to conduct discovery regarding the a8il'ss.
Among these claims, Sai argues that TSA despoiled CCTV video of the Logant Mgident.
Dkt. 111-2 at 34-36. In support of this contention, Sai posits that (1) TSA policy requires 15
“[c] amera views” of each passenger during screening and requires that the soeveitlan be
maintained for 30 days; (8aisubmitted a FOIA request seeking the Logan Airport surveillance
video within that 30-day window; (3) the TSA released only one video sh@argscreening
at Logan Airport and informe8aithat no other video exists; and (4) “the only possible

conclusion is that TSA and BOS committed spoliatiokl.”at 35-36.
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That theory, however, cannot be squared with McCoy'’s declaration, submitted under the
penalty of perjury, which recounts that “BOS searched for responsive recddting closed
circuit television (CCTV)” and located “one CCTYV video of the incident.” Dkt. 99-3 at 6
(McCoy Decl. 1 15).As this Court has explainedyency declarations, like McCoy’s, “are
accorded a presumption of good faith,” and that presumption “cannot be rebutted by ‘purel
speculative claims about the existence and discoverability of other docum&ateCard
Sens, 926 F.2d at 1200. To be sure, TSA policy may have required additional “views,” and it
may have required that video records be maintained for thirty days. Dkt. 111-2 at 35-36. But
that does not mean that the videos Sai sought, in fact, existed at tt@atiitezl the FOIA
request, and it certainly does not mean that the TSA destroyed some (but nohellidébs
Sai sought in order to avoid its obligation of production. Far more than Sai has offered is
necessary to give rise to a disputed issue of fact regarding an agendyfaiguandeed, if a
FOIA requestés reasonable belief that other records should have been found were sufficient,
discovery would likely be the norm, rather than exception, in FOIA c&s=Cole v. Rochford
285 F. Supp. 3d 73, 1®.D.C. 2018)(“[I]n the FOIA context, courts have permitted discovery
only in exceptional circumstances where a plaintiff raises a suffigiezgtion as to the agency’s
good faith in searching for or processing documentse®; alsBaker & Hostetr LLP, 473
F.3dat 318 (concluding thahe district court properly denied discovery request where the
plaintiff “offered no evidence of bad faith to justify additional discovery”).

Sai also argues that TSA violated Saigghts under the Privacy Act by documenting
“protected First Amendment speech” at checkpoints, including documentation patioely
DHS” t-shirt Saiwas wearing while going through the Logan Airport screeningsaiidact of

partially disrobing at th@©’Hare Airportscreening Dkt. 111-2 at 33—34. For support, Sai cites
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to 5 U.S.C. § 552a(e)(7), which provides thatdf#] agency that maintains a system of records
shall . . . maintain no record describing how any individual exercises rights gt dnytthe
First Amendment unlessxpressly authorized by statute or by the individual about whom the
record is maintained or unless pertinent to and within the scope of an authorized law
enforcement activity This argument, however, is not properly before the Court because Sai
broughtthis suit to “challeng[e] the failure of [the TSA] to respond to plaintiff Saildtiple
requests for records,” Dkt. 5 at 1 (Compl. § 1), not to challenge the content of thadsYeco
Finally, Sai argues that the TSA deliberately delayed procesrigogan and San
Francisco Airport Rehabilitation Act complaints. Dkt. 42 &t 37-40. Those contentions,
however, also have nothing to do with the present action. Indeed, this Court hasspreviou
resolved Sai's separate lawit raising just that issueéseeSai 149 F. Supp. 3dt99. Sai offers
no basis to conclude that the TSA’s delay in processinBdh@bilitation Act complaints shows
that it improperly withheld records responsive to Sai's FOIA requé&Xtddouse v. U.S. Dep't
Justice 197 F. Supp. 3d 192, 203-04 (D.D.C. 20B¥p{aining that allegations of misconduct
unrelated to the processing of the plaintiff's FQRA/requests or the suit “failed to rebut the
presumption of good faith
The Court, accordingly, concludes that Sai has failed to rebut the presumption of good
faith applicable to the TSA’s explication of its search efforts and hasd tailshow that
discovery is warranted in this FOIAl®acy Act action.

CONCLUSION

% Similarly, to the extent that Sai is asserting First Amendment claims against DSA cthims
are foreclosed because they are not raiséteicomplaint.See Wright121 F. Supp. 3d at 183
n.7.
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For these reasons, the Court VBIRANT in part and wilDENY in part the TSA’s
motion for summary judgment. In particular, the motion is granted, excepthasftadlowing
issues, which will require further development: (19 Ehe TSA fail to comply with EFOIA
notwithstanding its failure to release #dectronc records sought in SaiBOS and SFO Re
Requests in their original formandits failure to releaseecords responsive to timlicies
Request in “discretizet“fully digital,” non-“rasterized” text PDFs; (2) Did the TSA release any
spreadsheets in remmse tahePoliciesRequest; (3) Does the TSA possess legible copies of Dkt.
143-2 at 3, 6—7 (2018BSPA-00368 Bates 003—-004, 006—007); Dkt. 44t 9-10 (2013TSFO
01096 Bates 009-01,0¢) Is the TSA required to seardis FOIA Branch, Office of Legiskve
Affairs, Office of Chief Counsel, and Office of the Executive Secrettoraecords responsive
to Sai'sBOS and SFQRequest and ReRequests(5) Did the TSA’s searches for records
responsive to the BOS and SFO Requests anddgeests cover thelevant timeframgthat is,
from the date of the relevant incident to the dateelevant search commenc€6) Did the
TSA conduct a search reasonably calculated to loeafgonsive records with respect to the
databases searched in response to the BOSFO Re-Requests anmih respect tdhe search
terms used to search tbiices described in Part II.Bi2 response to the BOS and SFO
Requests and RRequests; (/Did the TSA redact information pursuant to Exemption 3 ireet
previouslyreleasedd the ACLUprior to responding to Sai’'s Policies Requé8) Did the TSA
properly redact factual informatioesponsive to Sai's SFO Request pursuant to Exemgtion 5
(9) Does the redacted contact informatfon TSA contract employees, a DHS Office of Chief
Counsel employee, andl&A Disability Branch employeienplicate a “substantial privacy
interest” under Exemption 6; aifti0) Does the redacted contact information of TSA employees

contained in policy documents implicate a “substantial privacy intenest&r Exemption 6.
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Finally, the Courtfurther concludeghat Sai has failetb demonstrate that discovery is
warranted in this FOIA/PA action.

The Court will set a briefing schedule in a separate order for the partiesésstiese
(and only these)emaining issues.

SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: September 25, 2018
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