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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

G&E REAL ESTATE, INC.,
Plaintiff
V.

AVISON YOUNG-WASHINGTON, D.C,,
LLC, etal.,

Defendants

Civil Action No. 14-418 (CKK)

MEMORANDUM OPINION and ORDER
(August18, 2016)

Before the Court is Plaintiff [144] Motion for Reconsideratioflaintiff seeks
reconsideration of the Court’s Order dated February 26, 2016, to the extent that the Court
granted summary judgment to Defendants on the breach of contracagkimst Defadant
Analytic Serviceg"ANSER’) (Count I) and the tortious interference with contract clagainst
the Avison Young Defendan{€ount 11). Upon consideration of the pleadingthe relevant legal
authorities, and the record as a whole, the Court coesRidintiff has provided no basis for the
Court toreconsider it©rdergranting summary judgment to Defendants on Count | and Count I
of the operative complainAccordingly, Plaintiffs [144] Motion for Reconsideration is

DENIED.

I.BACKGROUND
The Court presented the backgroundhid case at length in its Memorand@pinion

accompanying the Ordeesolving Defendantsnotions for summary judgmerfee generally

! The Court’s consideration has focused on the following documents:
e Pl’s Mot. for Reconsideratio(fPl.'s Mot."), ECFNo. 144,
e Avison Young Defs.Mem. in Opp’n to Pl.’s Mot., ECF No. 145;
e Oppn of Def. Analytic Services, Inc., to Pl.’s Mot., ECF No. 146;
e Pl’s Reply Mem. in Further Supp. @§ Mot. (“Pl.’s Reply), ECF No. 147.
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WL 777908, at *2-*3 (D.D.C. Feb. 26, 201&pe also id. at *4-*11 (discussion of contract-

related claims)Given the limited scope of the issues presented in the pending motion, there is no
need to do so again here. Instead, the Court reserves a presentation of any releyentrizhc

for the issues discussed below.

1. LEGAL STANDARD

Federal Rule of Civil Procedure 54(b) provides tlzaty*order ... that adjudicates fewer
than all the claims or the rights and liabilities of fewer than all the parties .benayised at
any time before the entry of a judgmewjudicatingall the claims and all the parties' rights and
liabilities.” “The Court has broad discretion to hear a motion for reconsideration brought under
Rule 54(b): Flythev. D.C., 4 F. Supp. 3d 216, 218 (D.D.C. 2014) (quotissg v. Am. Univ., 544
F. Supp. 2d 25, 29 (D.D.C. 2008))T]his jurisdiction has established that reconsideration is
appropriateas justice requires” Cobell v. Norton, 355 F. Supp. 2d 531, 540 (D.D.C. 2005). In
general;’a court will grant a motion for reconsideration of an interlocutory order only wieen th
movant demonstrates: (1) an intervening change in the law; (2) the discbweny evidence
not previously available; or (3) a clear error in the first otdgewart v. Panetta, 826 F. Supp.

2d 176, 177 (D.D.C. 2011) (quotizgigler v. Potter, 555 F. Supp. 2d 126, 129 (D.D.C. 2008)).

[11. DISCUSSION
As the basis for Plainti Motion for Reconsideration, Plaintiff argues that there was a

clear error of law in th€ourt’s originalMemorandum Opinioaccompanying the Order



resolving Defendantsnotions for summary judgmefBecause Plaintiff never presented the
arguments that are the basis ferMotion for Reconsideration in opposing summary judgment,
in the firstinstance, the Court declines to exercise its discretion to reconsider itsugrevi
decision.

With respect to the claims at issue in the Motion for Reconsideration, the Court
previously outlined the partiearguments in the briefing on the motions for summary judgment
as follows:

ANSER argues that the Tenant Representation Agreement was an executory
contract withrespect to the bankruptcy proceeding and that it was never assumed
by the bankruptcy estate assigned to BGC. Because the Tenant Representation
Agreement was executory but was aesumed or assigned, ANSER argues, BGC
had no stake in the contract that it could assigAlamtiff G&E. Plaintiff

responds that ANSER had materially breached the Tenant Representation
Agreement prior tahe filing of the bankruptcy petition and that, therefore, the
contract could not be assumed or assigned through the bankruptcy process.
Instead, the breach of contract clathey argue, was assigned to BGC along with
other such claims through the banticy processANSER responds that there

was no material breach of the Tenant Representation Agrepn@nto the
bankruptcy petition and that, even if there were such a breach, that it would not be
sufficient to render the Agreement nerecutory becaugbe agreement was not
terminated athat time. In essence, this amounts to a dispute about (1) whether
Plaintiff has identifiecsufficient evidence of a relevant material breach to require
factual resolution by a jury and (@hether, legally, a materidkreach without any
attempt to terminate is sufficient to rendesomtract norexecutory.

G&E 1, 2016 WL 77790&t * 5.

In other words, as relevant here, Defendants argued that B&Centityfrom which
Plaintiff purports to trace the claims at issuehi@ pending Motion for Reconsideration—had no
stake in theinderlying contract that it could subsequently assign to Plaintiff. Plaintsiented

only one legal theory in response: that Defendants had breached the cprimatd the

2 Plaintiff does not present any other basis for a motion for reconsideratiorassagh
intervening change of law or the discovery of new evideBseSewart, 876 F. Supp. 2d. at
177.



February 20, 2012, bankruptcy petitiGee G&E I, 2016 WL 777908, at *1( Plaintiff
responds that the contract was materially breached prior to the bankrupton@etdithat the
associated claims, therefore, were properly assignB& € and then to Plaintifl); see also,
e.g., Pl.'s Oppn to ANSERS Mot. for Summary Judgment, ECF No. 128, a(“FPaintiff was
not required to assume the Brokerage Agreement pursuant to Section 365 of the Bankruptcy
Code because the Agreement had already been breaadledt)1415 (“A contract that has
terminated or expired prior to the filing of a bankruptcy petition is no longer exgcutor
Because the Brokerage Agreement had been breached and was therefore ternonébed p
G&E'’s bankruptcy petition, there was nothing left to assti).Therefore Plaintiff arguedhat
theTenant Representation Agreemeas no longer executory as of the bankruptcy petition, and
the contract and tortious interference claims were assigned to BGC theibhgnkruptcy
proceedingsThe factual predicatfor this argumentthe sole argument presented/as
necessarily limited to events that occurpeobr to the bankruptcy petitiorsee G&E |, 2016 WL
777908, at *6 (quoting PE’Oppn to ANSERs Mot., ECF No. 128, at 16-17, 18-19).

The Court resolved the motions for summary judgment on the basis of the record then
before the Court. The only legal theorgrd associated factual predicateroffered by Plaintiff
as tohow BGC had obtained contract claims that it could, in turn, assign to Plaintiff wad tha
pre-petition breach of contract. The Court thoroughly analyzed the record and contlaided t
there was nreach of contract prior to the bankruptcy petitiah at *8.3 Accordingly, the

Court concluded that thEenant Representation Agreemerats execudry at the time of the

3 Plaintiff does not now contest the Court’s conclusion that there was no pre-petiticin direa
contractPl.’s Mot. at 7 n.4*Although G&E Real Estate contended that ANSER had materially
breached the Tenant Representation Agreement before Grubb & Ellifiledrikruptcy on
February 20, 2012, the Court held otherwise, and G&E Real Estate does not contest tigat findi
here?).



bankruptcy petition. Because the pre-petition breach wamntfidasis Plaintiff identifiedor

BGC having obtaine@ stake in the contract claifwhich wouldallow it to survive summary
judgment),and becausthe record did not showme-petition breach, the Court concluded that
BGC had not acquired any stake in the contract clBeasause BGC never acquired a stake that
could be subsquently assigned to Plaintiff, Plaintiff has no stake in the contract.claim
Therefore, Plaintiff could not purstieat claimin this actionld. For the same reasons, the Court
in addition concluded that Plaintiff had never acquired a tortious inference withaari&im

that it could pursue in this litigatiofd. at *10.Accordingly, the Court granted summary
judgment to Defendants on those claims.

The Court’s analysis and its conclusion was progderlited to the legal theory and
factual predicate that were presented by the partighddCourts consideration. The Court did
not reach issues that were not presebiethe parties at that tinfedowever, as the basis for its
Motion for ReconsideratigrPlaintiff presentgawholly newlegaltheory with a new factual
predicateas to why Plaintiffs contractbased claims prested in Counts | and Il of the
operative complaint should have survived Defendantdiors for summary judgment.
Specifically,Plaintiff argues that thdisputed claims should survive summary judgment because
of apostpetitionbreach of contractin Plaintiff' s presenimotion, Plaintiff relies solely on a

putative breach thatccurredon June 11, 2012, several mondfier the February 20, 2012,

4 Even Plaintiff acknowledges that that, in resolving Defendamisions for summary
judgment, “the Court followed the partiggimary focus on the pre-petition eventBl.’s Mot.
at 5.

® Plaintiff never claims that this theory wagpented to the Court in the original briefing on the
motions for summary judgmergieeid. at 7 n.4 (explaining that Plaintiff had previously relied
on apre-petition breach).



filing of the bankruptcy petitiorsee Pl.'s Mot. at 14-15Plaintiff argues that, as a result of the
alegedJune 2012 breach, its claims should survive summary juddment.

The legal theory on which Plaintiff now relies—that of a post-petition breamsathe
claims to survive summary judgmenand he associated factual predicatere never presented
to the Court in opposing Defendantsotions for summary judgmehBecause this theowyas
not presented to the Court, the Court did not coralaér legal error in failing to address the
new arguments that Plaintiff now preser®aintiff’s new theory is based on an entirely different
factual predicate (post-petition breach) than the one on which Plaintiff relied in opposing the
motions for summary judgment pae-petition breach)As a resultthe Courts failure to
considera theory and a factual predicét@twere not placed beforedibes notonstitute legal
error, let alone the type of clear legal error that warrants the’€@xetrcise oits discretion to
reconsider its prior decision.

In addition, Plaintiff argues #t the Courts prior legal analysis was in error because it
failed to address several relatedal principlesSpecifically, Plaintiffnow argues for thérst
timethat a rejection of a contract in bankruptcy is considered a breach beforecté that
petition,rather thara terminationSee Pl.'s Mot. at 7-9. Plaintiff also arguefor thefirst time
that whethepr not a contract claim by a debtor exists is a matter of state contract law, rather than

of federal bankruptcy lav&eeid. at 1011. Similarly, Plaintiff arguetor thefirst timethata

® Notably, the Plaintiffs legal theory and the associbfactual predicatevolved yetagain in its

reply in support of its Motion for ReconsiderationitBireply, Plaintiffonly relies on breaches

that it claims occurred on February 27, 2012; February 29, 2012; and April 4, 2012, rather than
the allegedlune 2012 breach identified in the Motion for Reconsideration i&elfl. s Reply

at 9.But it is too late tadaise a new argument in a reply btiet could have been raisedtine

original motion.

" Nor is that there anything to justify the failure to present those arguments at thatiténe
Court notes that Plaintiff was represented by able counsel throughout thesedprgs.
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debtor—er its assignees-may pursue a contract claim even for a rejected contract because a
breach by aon-debtor would make the assumption of the contract fugke.id. at 1214.

Plaintiff argues that th€ourt erred in failing to address thes®l relatedegal principles in
resolving the motions for summary judgmertie Court disagrees. As to each of these areas of
law that Plaintiff now highlights, there was no need for the Court to address them in considering
Defendats' motions for summary judgment. As explained above, Plaintiff presented a sing|
theory as to how BGC acquired a stake in the contedated claims—a prepetition breachThe
Court properly resolved the motions for summary judgmerthanbasisThe Court had no
occasion to address the several legal propositions that Plaintiff now emplhasiaese Plaintiff
had not raised them. Moreover, these legal arguments weraised by implication by

Plaintiff's sole theory a® how the claims survived summary judgment—that of goption
breach Accordingly, the Court did not commit clear legal error in resolving the mdions
summary judgment.

Nor is there any reasdn address, now, the merits of the legal propositions raised by
Plaintiff for the first time in the Motion for Reconsideration. Plaintiff failed to raissehssues
in opposing summary judgment, and it is too late to do so now. In particular, the Court notes that
there has never been full briefing on these issues bechBtantiff’ s own choice not to raise
them in opposing the motions for summary judgment.

In sum, the Court resolved Defendam®tions for summary judgment based on the
arguments and factual predicate presented to the &oilnat timePlaintiff now raises new
argumentgshat were never before presented. The Court had no occasion to reach tlyese not-
presented arguments in resolving Defendantgions for summary judgment. The Court,

therefore, will not exercise its discretion to consider for tts fime arguments that Plaintiff



failed to place before the Countopposing summary judgment. In addition, insofar as Plaintiff
now attempts to rétigate any issuethat were, in factpresented in the partigzior briefing on
Defendantsmotions for summary judgment, the Court sees no basis to reconsider its prior
analysis with respect to any such isséesordingly, the Court’s original Order resolving the
Motions for Summary Judgment stands, in full, for the reasons previously statedhanotgh

Memorandum Opinion.

IV. CONCLUSION and ORDER
Forthe foregoingeasons, as well as the reasons stated irl88 Memorandum
Opinion issued in this case &ebruary 262016—which the Court fully incorporates and makes
part of this Memorandum Opinion and Ordeat4s herebyORDERED that Plaintiffs [144]
Motion for Reconsideration is DENIED.
The Court will issue a separate Order scheduling a Status Conference tefditbas

proceedings in this case.

SO ORDERED.
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge




