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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

G&E REAL ESTATE, INC.,
Plaintiff,

V. Civil Action No. 14-418 (CKK)

AVISON YOUNG-WASHINGTON, D.C.,
LLC, et al,

Defendants.

MEMORANDUM OPINION AND ORDER
(SeptembeR8, 2018)

Plaintiff G&E Real Estate Inc. d/b/a Newmark Grubb Knight Frank (“Plaintiff”) seeks
leave to amend its First Amended Complaint in response to several of this @euisi®ns and
in preparation for trial. Defendants Bruce B. Négr (“McNair”) and David Roehrenbeck
(“Roehrenbeck”) (collectively, ‘Defendants™ oppose on a variety of grounds.Upon
consideration of theriefing,? the relevant legal authorities, and the record as a whole, the Court
shall GRANT-IN-PART and DENY-IN-PART Plaintiff's [217] Motion for Leave to File
Second Amended Complaint. Plaintiff may file a version of its Second Amended Quintidai

omits Counts-lll, VI, and VIII-X, as to which this Court previously granted summary judgment

! The Court previously granted summary judgment to the other three DefendantsticAnaly
Services, Inc. (*ANSER”), Avison YourgWashington, D.C., LLC (“Avison Young”), and
Joseph F. Peyton (“Peyton”), as to all remaining claims asserted againstSeerder, ECF

No. 137; Mem. Op., ECF No. 138.

2 The Court’s consideration has focused on the following documents:

e Mem. in Supp. of Mot. for Leave to File 2d Am. Compl., ECF No. 217l.’'s Mem.");

e Defs.” Opp’n to Mot. for Leave to File 2d Am. Compl., ECF No. 218 (“Defs.” Opp’'n”);
and

e Pl.’s Replyin Supp. of Mot. for Leave to File 2d Am. Compl, ECF No. 219 (“Pl.’s Reply”).

In an exercise of its discretion, the Court finds that holding oral argum#ms iaction would not
be of assistance in rendering a decist&eel CVvR 7(f).
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against Plaintiffand omitghe specifidtheories contained iGount Vllthatthe Courtalso rejected
at summary judgment

. BACKGROUND

On February 26, 2016, the Cosummarized the background to this case when it resolved
motions for summary judgment filed B¥cNair, Roehrenbeck, and oth#rendefendants See
generallyMem. Op. G&E Real Estate, Inc. v. Avison YoungVashingtonD.C., LLG 168 F. Supp.
3d 147, 15352 (D.D.C.2016) G&E I), ECF No. 138 Going forwardPlaintiff’ sthreeremaining
claims were limited to breach of contratdimsagainstMcNair ard Roehrenbeck (Counts IV and
V, respectively), as well as a narraersion of itsbreach of fiduciaryluty claim against McNair
(Count VII). See G&E | 168 F. Supp. 3d at 16FBpecifically, Count VII remained viablas to
the claim that McNair conspired to induce ANSER to terminate its agreement with &Ellis”

Id. Relevant proceedings sintee summaryudgment decisiorhave included the denial of
Plaintiff's motion for reconsideration, on August 18, 2016. Mem. Op. and Order, ECF No. 149.

Not long thereafterPlaintiff substituted its counsel in this actiorPl’s Request for
Withdrawal and Substitution of Counsel, ECF No. 1B/idst Plaintiffs trial preparations, new
counsel realized that certadmailswere not previously produced to Defendants, but should have
been SeeMem. Op. and Order at2, G&E Real Estate, Inc. v. Avison YourgVashington, D.C.,
LLC, 323 F.RD. 67, 68-69 (D.D.C. 201B&E I1), ECF No. 215.Ultimately, Plaintiff produced
“approximately 16,000 emails from the mailbox of Defendant Bruce McNair' {tlodair
Emails), which were stored on a computer server previously owned and operated-pgrtyon

Grubb & Ellis” G&E 1l, 323 F.RD at 668. Defendantsought sanctions response, which the

3 The Court shall denote two of its relevant decision§ &g | and G&E I, although for the
avoidance of doubt, the Court observes that it has made other substentsiens in this case as
well.



Court denied. See generally G&E )1323 F.RD. 67. The Court nevertheless determined that
Defendants were entitled to the reopening of discevaviiich previously closed on February 10,
2015—n order to mitigatgurported prejudiceassociated with the belatpdoduction. Id. at 71;
see also idat 68 (citing Min. Order of Dec. 8, 2014)) The Courtdenied without prejudice a
number ofthe partiesother, mostly pretriainotions, which includedn attempt by Plaintifé new
counselo amend the First Amended Complaitd. Plaintiff would be permitted tbrenew this
motion before the closef the reopened discovery peribdubjectto a briefing schedule unless
the parties agreed to the amendmedt.

The parties indeed sought a briefing schedule, which the Court issued. Min. Owmter of J
8, 2018. “In light of the partiesdiscoverydisagreements, and the Coarinderstanding that its
decision regarding the Second Amended Complaint may affect the scope dime tieeopened
discovery, the Court determined that Plaintdfpresent motion should be briefed and decided
before reopeingthe discoverygontemplated byhe Court’s decision to deny sanctiond.

The Court shall consider any furthbackgroundwhere relevant to its evaluation of
Plaintiff’ s renewed attempt to ametie operative complainfThat motionis now fully briefed.

1. LEGAL STANDARD

Under Federal Rule of CiviProcedurel5(a), captioned “Amendments Before Triak’
party is permitted to amend its complaint or other pleading “once as a mattersd wothin”
certain alternative time periods. Fed. R. Civ. P. 15(a)(1). “In all othescagarty may amend
its pleading only with the opposing party’s written coriser the court’s leave.”ld. 15(a)(2).

Rule 15 makes clear that when the court’s leave is sought, that leave shouéklyegifre[n] . . .

4 One discovery disputehetween Plaintiff andhird-party Vornado/Charles E. Smith, L,P.
continued past the February 10, 2015, deadl®eeMin. Order of Mar. 23, 2015.
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when justice so requires.ld.; see Willoughby v. Potomac Elec. Power,d®0 F.3d 999, 1003
(D.C. Cir. 1996) (finding that leave to amend a complaint is within the court’s tiscrand
“should be freely given unless there is a good reasoto the contrary”)cert den, 520 U.S. 1197
(1997);Firestone v. Firestoner6 F.3d 1205, 1208 (D.C. Cir. 1996) (ngttmat “it is an abuse of
discretion tadeny leave to amend unless there is sufficient reason”).

One basis forseekingamendanent may be to conform the operative complaint to the
evidence produced during discovery. Under Rule 15(b), captioned “Amendments During and
After Trial,” “[a] party may move-at any time, even after judgmento amend the pleadings to
conform them to the evidence and to raise an unpleaded issue.” Fed. R. Civ. P. (E5(ipii2)sis
added) Bearing in mindthe caption, thd-ederalRules contemplatéhat such a conforming
amendment would be made, if at alyring or after triallw]hen an issue not raised by the
pleadings is tried by the parties’ express or implied consent” at tigal. Yet, at least ame
authority reads the permissive languagédizedaboveto “permit[ ] themotion [to amend under
Rule 15(b)(2)] to be made throughout the entire period during which the action is in tho¢ dist
court.” 6A Charles Alan Wright et alederal Practice andProcedure§ 1494 (3d ed2010.
Even if a court engaged in pretrial proceedings doeaauapthis invitation to formally cosider
amendment pursuantRule 15(b§2), this rule provides support for granting leave to amend under
Rule 15(a)(2) whersuchamendment would conform theepldings to the evidence available
before trial. Grantingan amendment fahis reasorwould, of courseyemain within the Court’s
discretion under Rule 15(gyecedenin this jurisdiction. See, e.gFirestone 76 F.3d at 1208.

“When evaluating whethdo grant leave to amerjdnder Rule 15(a)(2)], the Court must
consider (1) undudelay; (2) prejudice to the opposing party; (3) futility of the amendngéht

bad faith; and (5)vhether the plaintiff has previously amended the complaidbivell v. Gray



843 F. Supp. 2d 49, 54 (D.D.C. 2012) (cititghinson v. District of Columbj&3 F.3d 418 (D.C.
Cir. 1996) (quoting-oman v. Davis371 U.S. 178, 182 (1962))Courts that have found an undue
delay in filing [a proposed amended complaint] have gelgecahfronted cases which the
movants failed to promptly allege a claim for which they already possessieth@.” United
States ex rel. Westrick Second Chance Body Armor, 801 F.R.D. 5, 9 (D.D.C. 2013). An
amendment would be undytyejudicial if it “substantially changes the theory on which the case
has been proceeding and is proposed late enough so that the opponent would be required to engage
in significant new preparation”; it would “put [the opponent] to added expense and the burden of
a more complicated and lengthy trial”; or it raises “issues . . . [that] aretednom the other
issues in the case.Djourabchi v. Self240 F.R.D. 5, 13 (D.D.C. 2006) (quoting 6 Charles Alan
Wright, Arthur R. Miller & Mary Kay KaneFederal Pactice and Procedurg 1487 (2d ed.
1990))(internal quotation marks omitted). With respect to the futility of an amendmaenstrietd
court may properly deny a motion to amend if “the amended pleading would not survive a motion
to dismiss.”In re Intetbank Funding CorpSec. Litig, 629 F.3d 213, 218 (D.C. Cir. 2010) (citing,
e.g.,Foman 371 U.S. at 182). “With respect to bad faith, courts generally consider the length of
the delay between the latest pleading and the amendment sought. Howeveajatelag an
insufficient ground to deny the motion unless it prejudices the opposing pBjoutabchi 240
F.R.D. at 13 (citing Wright, Miller & Kanesupra § 1488).

“Because amendments are to be liberally granted, thenomant bears the burden of
showing why an amendment should not be allowabddullah v. Washingtqrb30 F. Supp. 2d

112, 115 (D.D.C. 2008).



[11. DISCUSSION

The following analysis of Plaintif6 Motion is premised on the Cowtissumption that all
of Plaintiff s allegations arsupportedby evidence that surfaced during discoyemy in the
mishardled tranche of McNair iBails that wagproduced to Defendants afteards See, e.gPl.s
Mem. at 5 (alleging thdtDefendants . . . have received all the documents on which the proposed
amendments are based Accordingly, Defendants are purportedly on nqgtaleead, of eachof
the allegations that Plaintiff develops in its latest proposed version of the aumptdhis pretrial
stage of proceedings, Plaintdf edits shouldndeedbe limited to conforming the operative
complaint to the evidence and the claims that remain for trial.

Also atthe threshold, the Court disposes of Defendafitsrts to defend againBlaintiff' s
Motion basedn an incorrect standard. Defendatyuethat the Court shoulcbnsidePlaintiff' s
Motion under Rule 1), because that rulgurportedlyapplies to proposed amendments that fail
to comply with a scheduling ordeiSeeDefs.! Oppn at 79 (citing Headfirst Baseball LLC v.
Elwood 206 F. Supp. 3d 148, 152 (D.D.C. 2016))he Court need natonsider, however, the
appropriate standard for a motion filed after a scheduled deadRude 15(a) isthe correct
standard for a motion to amend a compl#iat compliesvith the Courts schedule, aBlaintiff’s
Motion does. SeeMin. Order of Jan. 8, 2018. In the course of applying the Rule 15(a) standard,
the Court nevertheless shall consider the basiBééendantsargument that Plaintif proposed
amendment is tardy.

Although Defendants have missed the maskto the standard, ti@ourt shalladdress
Defendantsarguments to the extent that they bear on the Goewvialuation of thEomanfactors
below. See Fomar871 U.S. ail82. The Court need not devote separate attention to the possibility

of futility, as there isno argument that the proposed amendments could not survive a motion to



dismiss Seeln re Interbank Funding CorpSec. Litig, 629 F.3dat 218. On the contrary,
DefendantopposePlaintiff's proposecamendments largely because of the perceived threat to
Defendantscase. In light of the liberal standard embodied in Rule 15(a) and this Ciscuit
precedent, the Court shall finldat Plaintiff has made trehowing necessary to merit the Cosirt
leave to amendvith some modifications that the Court shall specify below

A. Undue Delay

It is clear under the firdEomanfactor that Plaintiff has not unduly delayed its effort to
amend its complaint this second time. Aftee Court rejectedertain of the claims in Plaintiff
operative First Amended Complairgtt summary judgmenin February 2016, andienied
reconsideratiomhe following August Plaintiff hired new counséh December 2016. In January
2017, that counsehointly with Defendantscounsel-requested ra amended scheduling order
that would permit Plaintiffto propose amemd pleadingso Defendantdy the following March
SeeConsent Mot. for Leave to File Am. Proposed Scheduling Ond¢ainter ECF No. 164EX.
A. The Court granted that requestin. Pretrial Scheduling and Procedures Order, ECF No. 165,
at 6 (“Plaintiff s proposed Amendments Pleadings due to Defendahtsn March 17, 2017).
Meanwhile, Plaintiffs new counselincoveredthe McNair Emails in March-April 2017 that
previously were mishandled in this litigatiand should have been produced to Defendartisse
emails resulteth the Courts finding, in October 201 that Defendants were entitled to reopened
discovery.See G&E 1) 323 F.R.D. atl But theMcNair Emailsalsomay haveassistedPlaintiff's
effortto refinetheallegations associated with its remainat@ms. SeePl.’s Reply at 9 (attributing
certain proposed edits to various sources, incluthegbelated productidh(internal quotation
marks omitted)).Shortly after the Cour’decision in October 2017 to deny sanctions and permit

reopened discoverlaintiff requested a briefing schedule éorenewed motion for leave to file



a second amended complaiseeloint Disc. Plan, ECF No. 216, aR1 Plaintiff timely filed the
pending motion pursuant to the schedule that the CGsaured SeeMin. Order of Jan. 8, 2018.

It is misleading for Defndants tamply that Plaintiffs Motionis not timelyby citingthe
Court’s [165] Pretrial Scheduling and Procedures Or&seDefs! Oppn at 8(suggesting that
Plaintiff proposes this Second Amended Complaafiter proposed amended pleadings were due
(Mar. 2017)"). As discussed above, that order only required Plaintiff to provide proposed
amendmentto Defendantsrather than to file them with the CouAm. Pretrial Scheduling and
Procedures Order, ECF No. 165, at Bhe Courts January 8, 2018, Minute Orderpeassly
provided for the filing of Plaintiff's Motion.

Defendants also arguthat Plaintiff unduly delayed seeking to add certain other
information thamay go beyond the belated producti@eeDefs! Oppn at 12. Perhaps Plaintiff
did previously discoer certain informationthroughits prior counsel, that it now seeks to reflect
in a furtheramended complaintWith a fewposible exceptiog discussed belovPlaintiff is not
seeking td'add a new theory of liability,as Defendant suggestkd. (citing Elkins v. District of
Columbig 690 F.3d 554, 565 (D.C. Ciz012)(recognizing that undue delay in proposing new
theory supporteéxercise of district court discretion to deny leave to amdidgrnal quotation
marks omitted) .Rather, Plaintifargues that theew referencg for example, tétheGrubb & Ellis
Employee Handbook*HandbooK) “describe McNais duty of loyalty and his obligation to
protect Grubb & Elliss interests. Pl’s Reply at6-7. Such additions are consistent with that
portion of the breach of fiduciary duty claim agdiMcNair that the Court permitted to survive,
namely that McNair conspired to induce ANSER to transition its arrangement from Grus&
to Avison Youngd. G&E I, 168 F. Supp. 3d at 16®lainiff’s use of the Handbodkereforedoes

not seem limited teortions of the fiduciary duty claim that the Cots rejected, specifically



“the claim that McNair solicited ANSER &mter into a brokerage agreement with Avison Yaung,
and ‘the claim regarding McNair directing the Skyline commisS$iond. And, importantly,
whether or not the Handbooekasthe subjet of discoverybefore it closed in 201®efendants
were on noticef the Handbookhroughout this caskeecause McNais employment agreement
which was attached to the origind] Complaint,expressly incorporatése Handbook SeeDefs!
Oppn at 12 (claiming no discovery regarding Handbook, whilkdgedlywas not produced until
2017); Compl.Ex. B, ECF No. 12, at 7(referring to Handbook) Because in the foregoing
regard, Plaintiff “does not seek to add any claims in its amendrhent, rather “seeks to add . . .
factual allegations designdd clarify existing claims, the Court shall not deny Plaintiff the
opportunityto add such allegations, even if the underlying factuglpsutfor at least some such
allegationsvaspreviously known to Plaintiff under prior counsé&lestrick 301 F.R.D. at 9.

The one postble exception to the foregoindisclaimerof new theories is Count VII.
Plaintiff proposes to add to Count VIl that McNaibreach of fiduciary dutieadluded ‘Soliciting
to Avison Young certain Grubb & Ellis employees who were working on the AN&ERactior.
[Proposed] 2d Am. Compl., ECF No. 2479 149.Among other expansions in Count \Mlaintiff
also articulatea broadalleged“diversion of businessthat is not specifically limited tdiversion
of ANSER s businessld. 1 150, 151 Theseallegationsverenotexpresslypart ofCount VIl in
the First Amended Complaintindeed, now Plaintiff contemplates multipglereaches. Seeid.

1 152(claiming compensatory damages fdreacheof fiduciary duty); id., Prayer for Relief
(seeking disgorgemenas a result ofiis multiple breaches of fiduciary dutyemphasis addeq)
Defendars briefly refer to the solicitation allegatiobut only expresslyoppose thallegations
expanding Count VIlbeyond the ANSER transactiorSeeDefs! Oppgn at 23, 7. Basedon

Plaintiff’ s representatiqithe Court presumeékatdiscoveryalreadyhad in this case supports these



theories Accordingly,in an exercise of the Cotstdiscretion, the @urt shall not find that they
areareasorto deny leave to amend.

Nor does Plaintiffs attempt to obtain disgorgememipear tacome too late Seed. at 13
14. Plaintiff nowexpresslyseeks not only compensatory damages for Mchlaiteged breaches
of fiduciary duty, but also disgorgement thie “substantial sums, no less thar$1,600,000,”
which McNair allegedly received as a result. [Proposed] 2d@aompl., ECF No. 21-4, §1152-
53. TheCourt assumes that Plaintiff derives this specific dollar figure from disgo@BeePl.’s
Mem. at 11 (describing th&simple arithmetit to produce this figure based on information
allegedlyfrom McNair); Pl's Reply at 12Defendants damot contest Plaintif6 assertion that
“disgorgement is a component of damages for a brefafitiuciary-duty claim?” PIl’s Mem.at
10; see alsd’l’s Reply at 10 (citingnited States \Project onGovt Oversight 839 F. Supp. 2d
330, 349 (D.D.C. 2012pff'd, 766 F.3d 9 (D.C. Cir. 2014) (Me)(POGO Apped). Precedent
in thisCircuit suggests that disgorgement is in fact“tineditional remey for abreach of fiduciary
duty.” Project on Gow Oversight 839 F. Supp. 2d at 349ee also idat 353-54; POGO Appeal
766 F.3d at affirming finding of breach resulting in order of disgorgement).

The Court agrees that Plaintghould not berecluded—at least not upon a motion to
amend—from pursuingthis traditional remedy foa breach offiduciary duty claim that has been
part of Plaintiffs operative complaint throughout this litigatioln any event, at trial, the Court
would be entitled to award disgorgement on this claBeePl.’s Reply at 1Xciting Fed. R. Civ.
P. 54(c)(“ Every [nondefault] final judgment should grant the relief to which each party iedntit
even if the party has not demanded the relief in the pleadifaeraion and emphasis in

original)). Plaintiff concedes, however, that further discovery by Defendaritss point may be
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necessary. Pk Mem.at 11 (“[ I]f McNair believes additional discovery on disgorgement is in
order, he has the opportunity to conduct such discdyery.

Accordingly, reither the timing of Plaintiff Motion nor the content of the proposed
amendments suppoms argument that Rintiff unduly delayed its efforts to amend the operative
complaint.

B. Prgudice

Setting aside any arguments stemming from the foregssugs Defendantessentially
arguethat they would experiende/o forms of prejudice from a further amended complairite
first is attributable tdheir investment of resources in prior discoveBee, e.g.Defs! Opgn at
13-14 (arguing thatyears of written discovery and depositibpsecededPlaintiff’s attempt to
obtain disgorgement remedyBut “an amendment is not automaticallgemed prejudicial if it
causes the nemovantto expend additional resourcesor (virtually) every amendment meets
that criterion. Westrick 301 F.R.D. at 9. Coming at this relatively late stagewever,
amendmerd following the close of discoveand resolution of summary judgment motioase
a greatemprospectof prejudice. Plaintiff s amendmentbkely affect trial preparation and may
complicate the trial.SeeDjourabchi 240 F.R.D. at 13citing Wright, Miller & Kane, supra §
1487). Nevertheless, the Court does not intetphese amendments“asibstantially chang[ing]
the theory on which the case has been procegdingare the issuésemote from thether issues
in the casé Id. (quoting Wright, Miller & Kane,suprg 8 1487)(internal quotation marks
omitted). In addition, the amendments should be based on discovery already provided in this case,
including the belatedly producédcNair Emails. The Court previously found th&étoseemails
are likely tonecessitatadditional discovery by DefendantSeeG&E |1, 323F.R.D. at71; Min.

Order of Jan. 8, 2018 (documentititne Courts understanding that its decision regarding the
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Second Amended Complaint may affect the scope and timeline of reopened di3covery
Accordingly, the fact that Defendants havelstesources into prior discovery is not sufficient to
preclude amendment now.

Defendants also argue thhettype of Second Amended Complaint that Plaintiff proposes
would prejudice thenby “reassert[ing] the seven claims that were previously dismissed on
summary judgmerit Defs! Oppn at 1112. In a footnoteto its proposed pleadindplaintiff
explains that:

The summary of the claims set forthtiis Second Amended Complan&flects

the Courts prior decision on summary judgmentCertain of thepreviously

dismissed counts are still present in the Second Amended Complaint to preserve

Plaintiff's appellate rightsAt trial, Plaintiff will limit its evidence to Counts IV, V

and VII.

[Proposed] 2d Am. Compl., ECF No. 247 atl n.1 (emphasis added). The Court rejects this
manner of proceeding, for which Plaintiff cites no authority. Keeping an eyedewppellate
proceedings does not justify keeping previously denied claims in a new versienagdrative
complaint. Upon appedPlaintiff would have the entirety of the record on which to proceed. In
the meantime, it is confusing for the Court and Defendawsnif not prejudicial per seto
Defendantsto introduce a new form of complaint that retains claims no longer at issue, with or
without a clarifying footnote.

Although the Court ultimately shall find that leave to amend is warranted, the Gallirt s
instructPlaintiff to file a new version of the Second Amended Complaint that excludes Qounts
I, VI, and VIII-X, as to which this Qart previously granted summary judgment against Plaintiff.
The Court also shall require Plaffito excise thoseheories inCount VII upon which the Court

previously granted summary jgohent against Plaintiff, namely thaicNair breached his

fiduciary duties'by soliciting Grubb & Elliss client, ANSER, to enter a brokerage agreement with
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Avison Yaung, [and] by directing the commission earned in connection with the lease of the
Skyline Property to Avison Young instead of Grubb & Elligd. § 149;see also G&E,1168 F.
Supp. 3d at 165.

C. Bad faith

To the extent thdDefendans implicitly arguethat Plaintiff moves in bad faith, most of that
argument overlaps with grounds that theu@ already haaddresseth some fashiomabove, such
as a purpded attempt tdrelitigate issuesin various respectsr “amend its entire case Defs!
Oppn at 911. The Court declined to issue sanctions in connection with the belated production of
McNair Emails, and so it shall not consider thiating to be an issue of bad faith for purposes of
thisdecision Seed. at 10;G&E 1, 323 F.R.D. at 71.

Defendantsalso point to prior iterations of Plainti§ proposed Second Amended
Complaint—whether those were simply shared with Defendants or filgd the Cour—in
support of their argument that Plaintiff is ofifecom[ing] more brazen in [its] attempts to ignore
the Courts previous rulings and stated rational&eeDefs! Oppgn at 67. Those versionsave
not been adopted, however, and are therefore irrelevant tettigon

This is not a case in which Plaintifsensing the end is near, [is] attemptingdsuscitate
previouslyrejected claims, in order to breathe life into [a] withering lawsuitoffmann v. United
States266 F. Supp. 2d 27, 3b (D.D.C. 2003)aff'd per curiam 96 F. Appx 717 (Fed. Cir. May
4, 2004). The remaining claims in this case are proceeding to trial. Plaimifiposed
amendment reflects aitemptto conform the operative complaint to the state of the evidence and
prior proceedings in order to prepare those claims for @alFed. R. Civ. P. 15(b)(2)The Court

observes no bad faith Plaintiff's proposed amendment.
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D. Prior Amendment

Before transferring this case to this district, Judge Claude M. Hilton ofriltedJStates
District Court for the Eastern District of Virginia permitted Plaintiff to file an anednmbmplaint
in response to the dismissal of Count X. Order, ECF No. 25. Plaintiff didss&m. Compl.,
ECF No. 31.But that count is no longer at issue in this case. Accordingly, the fact that Plaintif
previously amendedioes not affecthe Courts decision now whether to permit the Second
Amended Complaint.

—_—

Each of theFomanfactors supports a decision to permit Plaintiff to amend its complaint
subject to theequirement that this amendment omit claims no longer at iSEue impending
reopening of discovery may also be affected by the content of the Second Amengsdii@om

V. CONCLUSION

For the foregoing reasons, in an exercise of its discretion, the CourGshaMT-IN-
PART and DENY-IN-PART Plaintiff's [217] Motion for Leave to File Second Amended
Complaint.

By OCTOBER 5, 2018, Plaintiff may file a version of its Second Amended Complaint
that omits Counts-lll, VI, and VIII-X, as to which this Court previously granted summary
judgment against PlaintiffThat versioralso shalkexcisethosetheories inCount VII upon which
the Court previously granted summaryguatkent against Plaintiff, namely thisicNair breached
his fiduciary duties By soliciting Grubb & Elliss client, ANSER, to enter a brokerage agreement
with Avison Yaung, [and] by directing the commission earned in connection with the lease of the
Skyline Property to Avison Young instead of Grubb & ElligProposed] 2d Am. ComplECF

No. [217-4],1 149.
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By OCTOBER 12, 2018, Defendant shall file a Notice identifying, with specificity, the
discovery necessitated by tiMcNair Emails discussed in the Court's [215] Memorandum
Opinion and Order of October 18, 2QiAdicating, with specificity, whether any aspect of the
Court’s decision today separately warrants further discowg proposing a timetable fatl
such discovery. Based on the Couftiezegoingassessment of the Second Amended Complaint
and the assumptions discussed in that assesdptaintjff shall not be permitted fther discovery
at this pretrial stage in the proceedings.

SO ORDERED.

Dated: Septembe8, 2018

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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