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UNITED STATES DISTRI CT COURT
FOR THE DISTRICT OF COLUMBIA

RUSELL E. ROBINSON,
Plaintiff, Civil Action No.: 140451 (RC)
V. Re Document No 10

MICHAEL P. HUERTA, ADMINISTRATOR, :.

FEDERAL AVAIATION :

ADMINISTRATION,

Defendant.

MEMORANDUM OPINION

GRANTING DEFENDANT’SMOTION TO DISMISS

In August2005,pro sePlaintiff Russell Robinson (“Mr. Robinson”) was convicteda
jury of conspiracyto possess with intent to distribute cocac@spiracyto import cocaine, and
conspiracyto launder moneyThe Federal Aviation Administratio(ffFAA”) subsequently
determinedhat Mr. Robinsornad served as an airman or been aboard an aircratft to facilitate the
offenses of convictionrand on Marcl3, 2008, it issued an order revoking his commercial pilot,
mechanic, and ground instructor certificates pursua#®td.S.C.88 4409 and 44710An
administrative law judge (“ALJ”) with thBlational Transportation Safety Board (“NTSB”)
affirmed the revoaions in September 2008, aktt. Robinsorfiled the instant actiom March
2014, arguing that theAA and NTSB'’s lifetime revocation of his certificates was unlawful
Now before the Court is the FAA’s motioo tlismiss the complaiqursuant to Feder&ules of
Civil Procedure 12(b)(1) and 12(b)(6) for lack of subjewettter jurisdiction and failure to state a

claim for relief Upon consideration of the parties’ submissions, the Court wititghee FAA'’s
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motionto dismissfor lack of subject matter jurisdiction and for failure to state anclgion
which relief can be granted.
. FACTUAL BACKGROUND

On April 11, 2003 Mr. Robinsonwas indicted foparticipating in a multdefendantrug
and moneyaundering conspiraciy the U.S. Virgin Islands Seelndictment, Def.’s Ex. A at 39
58, ECF No. 1a1..! A superseding indictmemeturned on September 30, 2004arged thaMr.
Robinson,‘a private pilot, would transport . . . @mnspirators to various destinations in the
Carbbean for the purpose of delivering the illegal proceeds of the dieggssathat it could be
laundered and/or picking up drugs or arranging drug shifsieto the Virgin Islands.”
Supersedingndictment, Def.’s Ex. A a8, ECF No. 161. After a jury tial, Mr. Robinsonwas
convicted ofconspiring to possess with intent to distribute cocaminaolation of 21 U.S.C. §
841, conspiring to import cocaine violation of 21 U.S.C. § 96&nd money laundering
conspiracy in violation 018 U.S.C.8 1956(h). Compl.at4, ECF No. 1JudgmentDef.’'s Ex.A
at 34, ECF No. 14.

As a consequence of Mr. Robinson’s convictjamrsMarch 3, 200&he FAAissued an
Order of Revocation, which revok&dr. Robinsors Commercial Pilot Certificate, Mechanic
Certificate, and Ground Instructor Certificaté&AA Order, Pl.’s Ex. 2 at 245, ECF No. 1 The
order explained thgtursuant to 49 U.S.C. § 44710, the circumstances of Mr. Robinson’s
convictions—thathe served as an airman or was aboard a U.S. civil aircraititdete the
offenses of convictior-“mandate the revocation of any and all airman certificates and ground

instructor certificates held by you . . . 1d. at 15. The order further stated that “the

! See alsdJnited States v. Fleming@87 F. Appx 150 (3d Cir. 2008) (affirming
conviction of Mr.Robinson and two edefendants).
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Administrator has determined that safety in air commerce or air transpodad the public
interest require the revocation . .1d. at 14.

Mr. Robinsomappealed the FAA'March 2008order to theNTSB’s Office of
Administrative Law Judgesind an ALJffirmed the revocation on September 11, 2088e
Compl.at 4;ALJ Order, Def.’s Ex. C, ECF No. 18 Mr. Robinsonthen appealed th&lLJ's
September 2008ffirmanceto the NTSB but on October 31, 2008, the NTSB dismistsed
appeal finding that Mr. Robinson hadgithdrawnit. NTSB Ordeiof Dismissal Oct. 31, 2008,
Def.’s Ex. D, ECF No. 1@&. Mr. Robinsometitioned forreconsileration of the&September 2008
orderon November 14, 2012And the petition was denied as an untimely appeal on May 2, 2013.
NTSB Order, May 2, 2013, Def.’s Ex. B atZ2, ECF No. 1€2; see alscCompl.at 4.

On March 20, 2014Mr. Robinsorfiled the instant action seeking declaratory and
injunctive relief “that requires FAA to remedy constitutional atatutory violations asr@sult
of its application of 49 U.S.C. § 44710 to Plaintiff . . . .” CongpR. In his complaint, Mr.
Robinsonalleges that the FAA’s March 2008 order of revocation “mischaractettieefacts
alleged at trial,” and that the lifetime revocation of his certificatelgtad his rights under the
Fifth, Sixth, Eighth, and Fourteenth Amendments to the U.S. Corstitud. at 4-5, 9. More
specifically, Mr. Robinson claims that the actions of the FAA am&Bl have violated his
“Constitutionally protectethterests in travelling (privately in General Aviation Aircyddy air,”
his “Constitutional Right to Contract so as to easafficient and adequate lawfuljying,” his
“public right of transit through navigable airspace” pursuant to 490J%40108a)(2),andhis
Eighth Amendment right to be free frasruel and unusual punishmend. at 5-10. He further
asserts that “the provisions of 49 U.S.C. § 44710 etasedJnconstitutional on its face, as it

pertains tats lifetime revocation of Robinson’s certificates,” and he asks that the Ssue a



declaratory judgment finding that the application of § 44710 to Mr. Robmsertificates is
cruel and unusuah violation of the Eighth Amendment, and that the Court order th &i#d
NTSB “to withdraw their revocation order(s)” and permit him to exerhis right to travel by
air and to perform repair world. at 9-10. Mr. Robinsomalsoasks that the Court take judicial
notice of all trial and sentencing transcsigtwhich will clearly demonstrate that there is no
evidence, none whatsoever, that Robinson transported any Druggdasa pilot in command
or wasaboard an aircraft in any capacity that transported dru@gsmpl. at 9.

The FAAnow moveto dismss Mr. Robinsois complaint in its entiretyarguing that
this Court lacks subjegnatter jurisdiction over Mr. Robinson’s claims and that his
constitutionaklaims fail as a matter of latv.Def.’s Mot. to Dsmiss, ECF No. 10.

. LEGAL STANDARDS

A. Rule 12(b)(1) Motion to Dismiss for Lack of SubjeciMatter Jurisdiction

“Federal courts are courts of limited jurisdictioand the law presumes that “a cause lies
outside this limited jurisdiction . ... Kokkonen v. Guardian Life Ins. Co. of Am11U.S. 375,
377 (1994)see also Gen. Motors Corp. v. ER¥63 F.3d 442, 448 (D.C. Cir. 2004) (“As a court

of limited jurisdiction, we begin, and end, with an examinationunfjarisdiction.”). On a

2 Alternatively, the FAA requests summary judgment, perhaps becauspasties have
attached a number of exhibits to their filings. Attached to Mr. Rohiasomplaint are copies
of his certificates, the FAA’s revocation order, and correspondence betweamd the FAA.
SeePl.’s Exs. £10 at 1225, ECF No. 1. The FAA attached to its motion to dismiss a number
documents referenced ine complaint, including documents pertaining to Mr. Robinson’s
indictment, trial, and conviction, as well as the agency orders pisesedispute. SeeDef.’s
Exs. A-D, ECF Nos. 14, 102, 103, 104. Mr. Robinson has not disputed the authenticity of
the documents, which are a matter of public reemdireferenced in his complaint
Accordingly, the Court may consider the documents without turnefgridlant’'s motion to
dismiss into a motion for summary judgme®ee EEOC v. St. Francis Xavier Parocltah,
117 F.3d 621, 624 (D.Cir. 1997) (in deciding a motion under Federal Rule of Civil Procedure
12(b)(6), a court may consider “any documents either attached tcogpanated in the
complaint and matters of which [the court] may take judiciatabdt
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motion to dismiss for lack of subjentatter jurisdictio under Rule 12(b)(1), the plaintiff bears
the burden of establishing the court’s jurisdictibrough adequate factual allegatior®ee
Lujan v. Defenders of Wildlif&04 U.S. 555, 561 (1992).

Because subject matter jurisdiction focuses on the Court’s power to Haam atlee
Court must give the plaintiff's factual allegatiohdoser scrutiny when deciding a Rule
12(b)(1) motion than it would when resolvindRale 12(b)(6) motion for failure to state a claim.
See Grand Lodge of Fraternal Order abliee v. Ashcroft185 F. Supp. 2d 9, 13 (D.D.C. 2001).
Thus,courts arenot limitedto consideringhe allegations contained in the complaint, and can
consult extrgpleading materials when “determining the threshold jurischeficssue’ See
WildernessSocy v. Griles 824 F.2d 4, 16 n.10 (D.C. Cir. 1987).

B. Rule 12(b)(6) Motion to Dismiss for Failure to State a Claim

The Federal Rules of Civil Procedure require that a complaint contailoftastd plain
statement of the claishowing that th pleader is entitled to reliéfin order to give the
defendant fair notice of the claim and the grounds upon which it rEsts R. Civ. P. 8(a)(2);
accordErickson v. Parduss51 U.S. 89, 93 (2007) (per curianfA motion under Rule 12(b)(6)
does notest a plaintifs likelihood of success on the merits; rather, it tests whetheinifpla
properly has stated a claimJohnson v. Sullivarv48 F. Supp. 2d 1, 8 (D.D.C. 2010When
ruling on a defendaig motion to dismiss, a judge must accept as true all of the factual
allegations contained in the complain&therton v. D.C. Office of the Mayd@67 F.3d 672, 681
(D.C.Cir. 2009) (quotingtrickson 551 U.Sat 94.

Nevertheless, “[t]o survive a motion to dismiss, a complaint mwgain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is péaanilik face.”” Ashcroft

v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570



(2007)). This means that a plaintiff ctaal allegations “must be enough to raise a right to relief
above the speculative level, on the assumption that all the allegatitr@sdomplaint are true
(even if doubtful in fact).”Twombly 550 U.Sat 555-56 (citations omitted). “Threadbare
recitals of the elements of a cause of action, supported by mere conclusemestist” are
therefore insufficient to withstand a motion to dismikgbal, 556 U.S. at 67.8A court need not
accept glaintiff’s legal conclusions as trusgeid., nor must aourt presume the veracity of the
legal conclusions that are couched as factual allegati®@sTwombly 550 U.S. at 555.

A pro secomplaint is held to “less stringent standards than formadiplga drafted by
lawyers.”Erickson,551 U.S. at 94 (quotingstelle v. Gamble429 U.S. 97, 106 (1976) But
evenpro selitigants “must plead factual matter that permits the court to mfime than the mere
possibility of misconduct.”Jones v. Horng634 F.3d 588, 596 (D.C. Cir. 2011térnal
citations and quotation marks omitted). Moreover, “[a] pro sepéint, like any other, must
present a claim upon which relief can be gramethe court’ Crisafi v. Holland 655 F2d
1305, 1308 (D.C. Cir. 1981).

[ll. ANALYSIS
A. SubjectMatter Jurisdiction

The FAAfirst argueghatthis Court lackgurisdiction overMr. Robinson’s claims
challenging the revocation of his certificatiansder 49 U.S.C. § 4471M@ef.’s Mem. Supp.
Mot. to Dismiss at 1316, ECF No. 10t maintains that jusdiction over such mattelies
exclusively in the U.S. Courts of Appsaandthat in any case, the @ay window for obtaining
judicial review of the revocations has lesmce expired Id. 49 U.S.C. § 44710(d)(3) provides

that “[a]n individual substantially affected by an order of therBaander this subsection . . .



may obtain judicial review of the order under section 46110 of this' ti8ection 46110in turn,
providesthat:

[A] person disclosing a substantial interest in an order issudtebfpecretary of

Transportation . ..[or] the Administrator of the Federal Aviation Administration

.. may apply for review of the order by filing a petition for reviewthe United

States Courof Appeals for the District of Columbia Circuit or in the court of

appeals of the United States for the circuit in which the person resides das

principal place of businesslhe petition must be filed not later than 60 days after
the order is ised. The court may allow the petition to be filed after the 60th day
only if there are reasonable grounds for not filing by the 60th day.
49 U.S.C.8 46110(a). The FAAtherefore concludahat Mr. Robinsots claims challenging the
revocatios cannot beconsidered byhis Court andthat “jurisdiction over this mattgroperly
lies, if at all, with the U.S. Court of Appeals for the DistritColumbia” Def.’s Mem. Supp.
Mot. Dismiss & 13.

Mr. Robinsondisputes the FAA’s argument, assertfimgt thatthe “instant matter can in
fact be considered Nunc Pro Tunc,” because his 2008 appeal to the NTSB waarasisctzed
and dismissed unilaterally.Pl.’s Opp’nat 1-2, ECF No. 11 He also argua$at“this Court has
subject matter jurisdiction to ingaret the application of 49 U.S.C. section 44710, and its
Constitutionalityona whole” Id. at2-3. In supporbf his assertion of subjeanatter
jurisdiction Mr. Robinson points tReno v. Catholic Social Services, 809 U.S. 43, 556
(1993),which heldthata similar stautory provision that preventhistrict cours from hearing an
individual's challenge to an agencylscisiondoes not prevent district coaftom exercising
“jurisdiction over an action challenging the legality of a regutatiathout referring to or relying
on” the agency’s decision in any individual case at 56.

As thisCourt hagpreviouslystated 49 U.S.C8 46110(a) gives exakive jurisdiction

over FAA administrativerevocationordersandclaims that are “inescaplghintertwined with

review ofsuch ordersto the U.S. courts of appealBreen v. PeterA74 F. Supp. 2d 1, 4



(D.D.C. 2007)internal quotation marks omittedBreenexplained that[a] claim is inescapably
intertwined . . . if it alleges that the plaintiff was injured bgtsan order and . . . the court of
appeals has authority to hear the claim on direct review of the agedeay Id. (quoting

Merritt v. ShuttleInc., 245 F.3d 182, 187 (2d C2001). As a consequence, district courts may
not hear‘asapplied challenges in which the plaintiff seeks review of the proesdunrd merits

of an order,” butthe inescapablintertwinement doctrine, as applied3d6110(a), stops sint

of preventing a district court from reviewitgroad facial challenges’ to a[n] [agency] order.
Amerijet Int’l, Inc. v.U.S.Dep’t of Homeland Sec43 F. Supp. 3d 4, 345 (D.D.C. 2014)

Mr. Robinson is therefore correct to the extent that he artae this Court has
jurisdictionover facial challenges ® 44710’s‘[c]onstitutionality as a wholé,but theCourt
lacks jurisdictionto hear‘as-applied” claimghatconstitute mere collateral attacknan
individual FAA order of revocatianTo determine in which category Mr. Robinsootamplaint
falls, the Court must consider the substaofcthe complaint and “look to the gravamen of [Mr.
Robinson’s] claims to determine whether the plaintiff is asgpdibroad challenge to the
[FAA's] actions, or if [he]merelyis attempting to circumvent 8§ 46110(a) by erroneously
describing [his] real effort to seek collateral review of the procedutesants surrounding [the
FAA's revocation order].”Amerijet Int'l 43 F. Supp. 3dt 15-16 Mohamed vHolder, No.
1:11-ev-50, 2011 WL 3820711, at *6 (E.D.Va. Aug. 26, 2011) (“The applicability of Section
46110 is to be judged by reference to the substance of plaintifissg not his characterization
of those claims as sometgiother than the review afn] [agencylorder.”).

Here Mr. Robinsors complaint repeatedly states that he is challenging the FAA’s
application of 8 44710 in its March 2008 order revokirgcertificates.See generallzompl.

(requesting remedy fdwiolations as a result of [FAA’s] application of 49 U.S.C. § 44710 to



plaintiff,” stating that he “challenges an Administrative Agésdyinal Action that has resulted”
in violations of his constitutional rights, alleging that “the agadion of 49 U.S.C § 44710 et
seq[.] to Robinson by the Permanent Lifetime Revocatidtobinson’s [certificates] is
Unconstitutional”). In his opposition brief, Mr. Robinson expands osetipenerabssertions,
claimingthat the NTSB’s 2008 dismissal of his appeal e@sneoudecaise his “Appeal was
mischaracterized and dismissed unilateraligdt the “FAA utilized an inapplicable statute to
revoke” his certificates, and that it based the revocatiarfmisinformed fact,” such that his
Fifth Amendment due process rights werdated SeePl.’s Opp’n at2-5. He also complains
that his due process rights were violated because his certificates were revo&dwhs
incarceratedso he was not “afforded any Hearingid did nohave ready access to his trial
transcripts.Id. a 2.

In short, the gravamen dr. Robinson’scomplaintcentes not on constitutional
deficiencies in thgenerabrocedures established by § 44710, but on the manner in which 8
44710 was applied to hisdividual case and oallegederrors of fact and lawontained in the
FAA and NTSB orders pertaining to thevocation of his certificatesSuch claims fall within
the scope of § 46110(a), and cannot be heard by this €E@etAmerijet Int'| 43 F. Supp. 3at
18-20(holding that district court could not hé@s applied” challenge that would require the
Court “to evaluate how the agency acted in regard to applying the [dispgtealien]

specifically to [the plaintiff]’ because “even if not a direct attack onaheer itself, [it] is

3 The FAA also argues that this Court lacks jurisdiction over Mbifson’s claims
because he withdrew his appeal to the NTSB and thus failed to exhaisistrdtive remedies.
Id. at 14-15. Mr. Robinson protests that he did not withdraw his dpped that the NTSB
erred by treating it as withdrawiseePl.’s Opp’n at 2, 45. Because the Court finds that 49
U.S.C. 8 46110 vests exclusive jurisdiction over Mr. Robinsonapatied claimsvith the
courts of appealshe Court need not address this alternafivésdictionalargument.



clearly inescapably intertwined with a review of that orjiese also Gilmore v. Gonza)et35
F.3d 1125, 1138 (9th Cir. 200@)olding that plaintiff's dug@roces<laim*“is ‘inescapably
intertwined with a review of the order because it squarely attacks the orders issued by th
[agency],” and that plaintiff Sother claims are aapplied challenges as oppaisto broad facial
challenges'that “arise out of the particular facts of [the plaintiff's] encounterdtherefore
“must be broudpt before the courts of appeals”).

Accordingly, theCourt finds thatMr. Robinson’s‘as-applied”claims aranescapably
intertwined with thegrocedures and merits of tbeder revokinghis certificates Such collateral
attacks on the FAA ordeoud only be reviewed by the courts gifgeals and only if such
review was soughwithin 60 dayf the issuance of the order. Helneweverthe FAA's
revocationorder was issued in March 2008 and affirmed in September 2008. Although Mr.
Robinson argues thaisappeal of the September 2008 order was mischaracterized by NTSB as
“withdrawn” in October 2008 thatargument goes to the meritsNTSB’s dismissl of the
appeal and provides no “reasonable grounds” for Mr. Robinson’s decwtieeek judicial
review until March 2014.

The Courtthereforegrants the FAA’s motion to dismigsr lack of subjecimatter
jurisdictionMr. Robinson’s claims thahe FAA and NTSB’s application of § 44710 in this

instance violatedIr. Robinson’sconstitutional and statutorjghts?®

4 Even if the Court were to start the-@ay clock on May 2, 2013, when Mr. Robinson’s
motion for reconsideration was denied, the clock would have rdnlgid, 2013—more than
eightmonths before Mr. Robinson fildds complaint in this case.

> When a federal district court concludes that it lacks subject mattsdijttion, the court
“only has the authority to make a single decision: to dismiss the casé¢he interest of
justice,to transfer it to anotherourt’ pursuant to 28 U.S.C. § 1631Amerijet Int'l 43 F. Supp.
3dat 21 (quotingBoultinghouse v. Lappjr816 F.Supp.2d 107, 11213 (D.D.C.2011)). Here,
Mr. Robinson hasllegedno “reasonable grounds” for his failure to comply with thed&§
window for seeking judicial review, meaning that he has not shieatritie action “could have
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B. Failure to State a Claim

Having granted the FAA's motion to dismiss Mr. Robinson’s&pplied” claims as
collateral attacks on the FAA’s revocatiorder outside the jurisdiction of this Court, the Court
is left with the question of wheth#te complaintcould plausiblybe reado includea “broad
facial challenge” to the lawfulness of § 447a@erwhich thisCourt would have jurisdiction.
Although the title and much of the language of the comptiatibesasapplied constitutional
claims,pro selitigants are granted some leewage Estel, 429 U.Sat 106 and one portion of
Mr. Robinsors complaint as&the Court to find that “the provisions of 49 U.S.C. § 44710 et
seq[.] are Unconstitutional on its face, as it pertains to tsntié revocation of Robinson’s
certificates. . ..” Compl. at 9 Mr. Robinson’sopposition briefassertshat his challenges to
both the FAA’s application of the statute to his case and “to témstEutionality of the Statute
itself.” Pl’s Opp’n at 4. The Court will therefore proceed to condige~AA’s argument that
to the extent thahis Court has jurisdiction ovédr. Robinson’s claimghis allegations are
insufficient to state a plausible claim for relief and must be dismisssdignt to Federal Rule of
Civil Procedure 12(b)(6).

1. Cruel & Unusual Punishment

Mr. Robinsors complaintasserts that thdetime revocation ofcommerciapilots
licenses pursuant to § 4471dolatesthe “Eighth Amendment Prohibition on ‘Cruel and Unusual
Punishment.” Compl at 89. The FAA, however, contends thé&e Eighth Amendment does

not apply outside the criminal context, dretausérevocation undeg 44710 is not a criminal

been brought [in the court of appeals] at the time it was filed” snGburt. See28 U.S.C. §

1631 (allowing a transfer in the interest of justice if the matiaid have been brought in a court
with jurisdiction at the time the matter was filed in a court withorsdiction). The Court will
therefore dismiss Mr. Robinsorcéaims rather than transfehemsua sponteéo the court of
appeals.
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punishment, the EightAmendment is inapplicable hereDef.’s Mem. SuppMot. Dismissat
17-18

The Eighh Amendment to th&).S. Constitution states that “[gtessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishmfienesl.” U.S. Const.
amend. VIIL “[T] he protection afforded by the Eighth Amendment is limit&édywever, and
“[iin the few cases where thiupreme]Court has had occasion to confront claims that
impositions outside the criminal process constituted cruel and urnustiahment, it has had no
difficulty finding the Eighh Amendment inapplicablé.Ingraham v. Wight,430 U.S. 651, 667
70 (1977)see alsdonaldson v. Read Magazine, In833 U.S. 178184191 (1948) (holding
that“[t] he purpose of mail fraud orders is not punishment, but preventfotuod injury to the
public by denying the use of the mailsaid a fraudulent scheniesuch that thé?ostmastes
orderforbidding delivery of a magazine ownermsail due to fraud was not a “punishment”
within the meaning of the Eighth Amendmenijore recently, the Supreme Court has explained
that to determine whker the Eighth Amendment’s protections apply in a given casgts
must askwvhether the government action in questiopusitive or remedial in natureAustin v.
United States509 U.S. 602, 6690 (1993)holding that Eighth Amendment applied to civil
forfeiture proceedings that were not solely remedial in nature).

In this case, howevekr. Robinson hasepeatedlyconceded that theAA’s lifetime
revocationof his certificates pursuant to 8 447ddnstiutesa“remedial sanctiothat does not
involve enforcement of civil fines, penalty or forfeittire?l.’s Opp’n at 6 (citingdinson v.
Brzoska NTSB EA4288,1994 WL 808068, at *21994)) Compl.at 5(same) This concession

is fatal to Mr. Robinson’s §hth Amendment clairf.

® See also Zukas v. Hinsat24 F.3d 1407, 14323 (11th Cir. 1997) (“There is no
evidence that Congress had a retributive or deterrent purpose inipgaeidthe revocation of

12



Although Mr. Robinson points tdverton vBazzetta539 U.S. 126, 1387 (2003), to
suggest that an agenayposed sanction with a lifetime duration may constitute cruel and
unusual punishmenBvertonaddressed idicta only whether ehypotheticaprison regulation
imposing a lifetime ban on receiving visitarsght result in unconstitutional conditions of
confinement Id. The statute at issue in this case bears no relationship to conditions of
confinement for incarcerateddividuals, and thus Mr. Robinson’s reliarmeOvertonis
misplaced Cf. Overton 539 U.S. at 13637 (holding thategulation that prevented inmates from
receiving visitors for two years fell within the “accepted stand&ndsonditions of
confinement,”anddid not ‘create inhumane prison conditions, deprive inmates of basic
necessities, . . fail to protect their health or safety. . . [amjolve the infliction of pain or injury,
or deliberate indifference to the risk that it might otguit thusprovides no basis for finding
the administrative and remedial sanction at issue in this case casspitutnishment, let ale
cruel and unusual punishmehat violates the Eighth Amendment.

The Court therefore finds thitr. Robinson’sEighth Amendmentlaim fails as a matter
of law and is dismissepursuant to Federal Rule of Civil Procedure 12(b)(6)

2. The Right to Follow a Chosen Trade

Mr. Robinsomalso clains that the lifetime revocation of FAA certificates violates the

“Consttutional Right To Catractso as to earn a sufficient and adequate lawiiuifjg.”

Compl. at 6.More specifically, he alleges that by virtue of the revocations, beirsg)

pilots’ certificates in any of the legislation that preceded the curreniratead, ongressional
impetus was remedial to ensure air safety and competrraviation. . . Because revocation of
a pilot certificate is not a criminal setion butit is a remedy imposed to enhance air safety and
to promote the public interest,cannot castitute punishment for double jeopardy purposes.”
(internal quotation marks and citations omitje@®oach v. NTSB04 F.2d 1147, 1153 0th Cir.
1986) (“We conclude that Congress did not intend revocation or susp@fsia airman’s
certificate to be ariminal penalty.”).
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discriminated against as a “class of one,” in contraventidfllofof Willowbrook vOlech 528
U.S. 562, 564 (2000) (holding that plaintitho “alleges that she has been intentionally treated
differently from othersimilarly situatedand that there is no rational basis for the difference in
treatment’states a “class of one” Equal Protection Clazlaam).

In the absence of any allegations pertainingmoairedcontract obligations or barriets
interstate trade, tHeAA has interpretetr. Robinson’spurported rightto-contract claimas one
actuallyasserting a violatioof the constitutionakight to follow a chosen tradeDef.’s Mem.
Supp.Mot. Dismiss at 19 Mr. Robinson doesot disputethis reading of his complainor the
FAA’s assertion that such a claim is subject to rational basieweviSee generalll.’s Opp’n.
The Court thezforeconsiders whether Mr. Robinson has adequately allege8 #6110, on its
face,infringesa constitutionallyprotectedight to follow a chosen trade and bears no rational

relationshipto a legitimate governmental intergst

" Although the D.C. Circuit does not appear to have spoken on theassumber of
courts have helthat limitations on the right to engage in a profession are subjeatidgoal
basisreview. See e.g.,Mulero-Carrillo v. RomarHernandez790 F.3d 99, 10708 (1st Cir.
June 17, 2015) (applying rational bassiewto plaintiff's equal protection and substantive due
process claims premised on the right to obtain a license to practicgmeedittman v.
California, 191 F.3d 1020, 10315 (9th Cir. 1999)“The[Supreme] Court has never held that
the ‘right’ to pursue a profession is a fundamental right, such that amysptateored barriers to
entry would be subject to strict scrutif)y.Sammon W.J.Bd. of Med. Examiner$6 F.3d 69,
645 (3d Cir. 1995) (holding that “restrictions on the right to practjpefession@ceive rational
basis reviewather than higher scrutiijy Whittle v. United State§ F.3d 1259, 125-63 (6th
Cir. 1993)(holding that the rational basis teapplies to plaintiff's claimthat IRS regulation
requiring graduation from an accredited law school interfered wathhility to practice law, and
rejecting assertion that the claim implicated a “fundamental riglg&cause Mr. Robinson
concedes the applicability of rational basis review, however, theissoé presently before the
Court, and the Cougroceeds on the assumption that the rational basis test applies to such
claims. See Hopkins v. Women's Div., Gen. Bd. of Global Minist2i&3 F. Supp. 2d 174, 178
(D.D.C. 2002)“It is well understood in this Circuit that when a plaintiff files opposition to a
motion to dismiss addressing only certain arguments raised by timeldefea court may treat
those arguments that the plaintiff failedaddress as conceded.”).

8 A plaintiff bears the burden of showing “that there is no rationalioglship between
[the provision at issue] and some legitimate governmental purposepingdhat the plaintiff
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“It is undoubtedly theight of every citizen of the United States to follow any lawful
calling, business, or profession he may choose, subject only to strittions as are imposed
upon all persons of like age, sex, and conditidbent v. West Virginial29 U.S. 114, 121
(1889) see alsdvieyer v. Nebraske?62 U.S. 390, 399100 (1923) (recognizing as a protected
liberty interest “the right of the individual . . . to engage in ahthe common occupations of
life,” holding that “his liberty may not be interfereslith, unde the guise of protecting the
public interest, by legislative action which is arbitrary or with@asonable relation to some
purpose within the competency of the state to éffcticcordingly, the right to continue
engaging in a lawful profession, once obtained, “cannot be arbitraréy fam [U.S. citizens],
any morethan their real or personal property can be thus taBemhthere is no arbitrary
deprivation of such right where its exercise is not permitted becaastibire to comply with
corditions imposed by the state for the protection of socieDeht 129 U.Sat 121-22;see
alsoNebbia v. People of New Y291 U.S. 502, 5228 (1934) (“The Constitution does not
guarantee the unrestricted privilege to engage in a business or to coadume pleases.
Certain kinds of business may be prohibited; and the right to cbadusiness, do pursue a
calling, may be conditioned.;’O’Donnell v. Barry 148 F.3d 1126, 1141 (D.C. Cir. 1998)

(recognizing that although*[tlhe Constilorh protects an individual’s ‘right to follow a chosen

bears the burden “to negative every conable basis which might suppahe law.” Gordon v.
Holder, 721 F.3d 638, 656 (D.C. Cir. 2013) (internal quotation marks and citationg@mitt

% Although much of the Supreme Court’s analysis pertaining to thetdgiursue a
lawful profession arises in the context of the Fourteenth Amenchrigue Process Clause, the
same right is protected by the Fifth Amendme®ee Hibben v. Smjth91 U.S. 310, 325 (1903)
("The 14th Amendment, it has been held, legitimately operateseackio the citizens and
residents of the states the same protection against arbitrary stdegitegaffecting life, liberty,
and property as is offered by the 5th Amendment against similalalégsby Congress.”).
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trade or profession’ without governmahinterference,” there are “limitations on this
principle”).

The FAA appears to concede thiae revocationof pilot or mechanicertificates limits
the ability of certainindividualsto pursue their chosen professphbut it argues that such
infringement is constitutionally permissible because § 443 tétionally related to the
legitimate state interests combatting illegal drug trafficking and enhancingation safety.
Def.’s Mem. Supp. Mot. Dismiss at 2Z2. In support, the FAA points first to tBenate report
pertaining to section 447 1@hich explainghat the provision was designedpartto aid law
enforcement officers who had been hamperedsahyriability to prevent the same pilots and the
same aircraft from repeated participation in aerial drug trafiickis. Rep. No. 9828, at 2

(1983) The House of Representatives’ report further explained that:

The use of private aircraft in drug smuggling creates many problemgsdoafai

owners and operators. Drug smuggling flights create safety problecasise of

the hazardous maneuvers pilots undertake to avoid detection, such as@perati

without a flight plan and flying at extremely lowtialdes. It is estimated that

between 1980 and 1982 there were 491 accidents involving aircraft suspected of
carrying drugs.
H.R. Rep. No. 9883, at 3(1984) The FAA therefore concludes th&44701’s legislative
history establishes that the statuwvhich provides for the revocation of the certificate of any
pilot convicted of certain drugelated crimes facilitated by the use of an aircratft, is rationally
related to legitimate state interests in aviation safety and ictierdof illegal drug tafficking.

In oppositionMr. Robinsondisputes thassertiorthat8§ 44710 is reasonably related to
the identified state interes{minting out that the revocation of a commercial pilot’s license
under the statute does not prevent someone from flyloge@n regisered aircraft with a
foreign pilot’s license, andrguingthatany person who is “determined to break any law, will do

so, certificate valid or no certificate.” Pl.’s Opp’n atMeither argument holds water.
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While it may be true that re@king an airman’s certificate under § 44 td¥es not prevent
him from flying a foreignregistered aircraft with a foreign pilot’s licernsetraffic drugs it has
long been established that Congress does not act without a ratiasaiiasy because it
chooses taakesmall or incremental sted addressing a broader problem like aerial drug
trafficking. See, e.gF-CCv. Beach Commc'ns, In&d08 U.S. 307, 3 (1993)(“[T] he
legislature must be allowed leeway to approach a perceived problem emtedynt);
Williamson v. Lee Optical of Oklanc., 348 U.S. 483, 488L955)(“It is enough that there is an
evil at hand for correction, and that it might be thought that theplart legislative measure
was a rational way to correct’)t. see als&Emoryv. United Air Lines, In¢.720 F.3d 915, 923
(D.C. Cir. 2013) (upholding law raising maximum age for pilots thed anly partially
retroactive, observing that “it would be an odd thing indeed to heltethslature has acted
irrationally in attempting tstrike a less draconian balance by providioghemeasure of
protection to over60 pilots). Additionally, the fact that some lawbreakers may not be deterred
by the revocation of their certificaieloes not make 8§ 447Hhunreasonableneans of pursuing
Congressbbjectives complete deterrence is not needed for the statute to pass congtitution
muster All that is necessary is that the statute bear some “rational relapdtsithe legitimate
governmental purposes of promoting aviation safety angdsing aerial drug traffickingand
where, as heréthere arglausible reasons for Congresstion, our inquiry is at an end.”
Beach Commais, Inc, 508 U.Sat 313-14 (internal quotation marks omitted)

Therefore, becauddr. Robinson’s allegations fail to establish tA8tU.S.C. § 44713
notrationally related tdegitimate governmentahterests irpreventing drug trafficking and
promotingaviationsafety,his claim that the statute constitutes unconstitutional inénmgnt on

theright to pursue a chosen trade is dismissed.
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3. The Right to Travel

Mr. Robinsors nextclaimassertshat 8 44710 violates tH®ight to Travel as
Guaranteed by therivileges and Immunities Clause, i.e., Article IV, 8 2, cl. 1, &ed t
Fourteenth Amendmest8 1,” reasoning that “if State officials are prohibited from depriving
citizens of the right to travel, the same prohibitiecorporated in the above two Constitutional
Clausesapplies to the Federal . . . Agencié8.Pl.’s Compl.at 6-8.

As the FAA correctly observebBpwever the privileges and immunities clausé the
Fourteenth Amendment applies only to the states, and not to faderadies.Def.’s Mem.
Supp. Mot. Dismissat 13n. 3. The Fourteenth Amendmesaysin pertirent partthat“[n]o
Stateshall make or enforce any law which shall abridge the privileggsmunities of citizens
of the United States U.S. Const. amend XI8 1(emphasis addedMr. Robinson’s
assumption that the Fourteenth Amendment must apphettederal government Ieliedby
the plain language of the amendmeldt.; see alsd&an Francisco Arts & Athletics, Inc. v. U.S.
Olympic Committeed83 U.S. 522, 543 A1 (1987) (holding that the Fourteenth Amendment
appliesonly to actions by the Stes and not to actions by the Federal Government

The Privileges and Immunities Clausefoficle IV is similarly inapplicable to a suit

against the federal governmeni Pollack v. Duff the D.C. Circuit Court recently held that “the

10The Court notes that Mr. Robinson aisgokes 49 U.S.C. 80103(a) fecognizing that
the United States government has “exclusive sovereignty of aifspat¢hat citizens havea
public right of transit through the navigable airspasech that the Secretary of Transportation
must take special care when isguan order that could significantly impact or impair
handicapped individuals’ access to commercial air transpmyatMore specifically, he invokes
8 40103(a)(2ps interpreted bgir Pegasus of D.C., Inc. v. United Staté24 F.3d 1206, 1217
(Fed. Cir 2005) But asAir Pegasusxplains, 8 40103(a)(2) establishes “that the navigable
airspace is public property not subject to private ownership,itadwesnot convey a private
right of access to navigable airspace. 424 F.3d atA31(holding that faintiff lacked a
cognizable Fifth Amendment property interest in access to naeigabpace) Accordingly, Air
Pegasugrovides no support for Mr. Robinson’s claim.
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Privileges and Immunities Clause of Article IV does not constharpbwers of the federal
government at all.” No. 3263, 2015 WL 4079788, at *4 (D.C. Cir. July 7, 2015). Like the
Fourteenth Amendmerthe Privileges and Immunities Clause of Article IV “is a limitatioomp
the powers of the statésd. (internal quotation marks omitted), amdhus provides no basis for
Mr. Robinson’s right to travel claim in this case.

This does not end the matteawever. The Supreme Court has yet to clarify precisely
where in the Constitution the right to travel is locatssh Saenz v. Rog26 U.S. 489, 501
(1999) 6ayingof the “right to go from one place to another, including the right tesstae
borders’ that “we need not identify the source of that particular right in the text of the
Constitutiori and hypothesizing that it “magimply have been conceived from the beginning to
be a necessary concomitant of the stronger Union the Constitution createstjafiquotation
marks omitted). But there is no questioatth constitutionallprotectedight to travelinterstate
exists See Pollack2015 WL 4079788, at *t30 (analyzing claim of unconstitutional
infringement of right to &vel under the Fifth Amemenj. In light of Mr. Robinson’gro se
status, theCourt therefore considers whethes complaint could fairly be read as stating a
plausible claim thag§ 44710, on its face, violates the constitutional righhterstateravel
protected by th&ifth AmendmenDue Process Clause, which “indisputably applies to the
federal governmerit Id. (citing Adarand Constructors, Inc. v. Penal5 U.S. 200, 217 (1995)).

Pursuant t@® 44710, ifa person is convicted of a felony “under a [state or fedral
related to a controlled substance (except a law related to simple passessid theFAA must
issue an order revoking any airman certificates issued to that gérd@nAdministrator finds
that—(A) an aircraft was used tmmmit,or facilitate thecommission of, the offense; and (B)

the individualserved as an airman, or was on the aircraft, in connectiorcanimitting or
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facilitating thecommissiorof, theoffense” 49 U.S.C. § 44710)(1). According to Mr.
Robinson, this revocation results in a permanent ban on the exercise€ @btistitutionally
protected interest[] in travelling (privately in @aral Aviation Aircraft) by air,Compl. at 56,
andhe argues thdte“should have théree will option of Piloting himself, family anfiliends,
legally into and out of the United StafeBl.’s Opp’n at 8.He admits, howevelithatanyone
whoseairmancertificates are revokegaursuant to § 4471@an fly within, into or out § the
United States witlroreign Pilot Certificatesn Foreignregistered aircraft,id., and he asserts
thatflying U.S. registered aircraft between foreign countries isp&iimitted with a special letter
of authorizaton, id. at 4.

These allegations are clearly insufficienstate a plausible claiof infringement of a
constitutionallyprotected right to travelA law “implicates the right to travethen it actually
deters such travel, when impeding travel is its primary objeativethen it uses any
classifcation which serves to penalittee exercise of thaight.” Attorney Gen. oN.Y.v. Sote
Lopez 476 U.S. 898, 903 (1986) (internal quaiatmarks and citatior@mitted)) Here,“[t]he
case does not involve such a classification,” so “[i]f the right to tiaveiplicated, it can only
be because impeding travel is its primary objective or it actuatirsitravel.”Kansas v. United
States 16 F.3d 436, 441 (D.C. Cir. 199%nternal quotation marks omittedNeither
proposition finds support in the complaint.

Mr. Robinson does not allege that impeding travel is the primary olgexft8 44710pr
that 8 44710 is actually deterring travéle does notlaim, for examplethat§ 44710 restricts in
any manner an individual’s ability to travel as a passemgair, eitheramong the states or
internationally Cf. Latif v. Holder 969 E Supp.2d 1293, 1296 (DOr. 2013)(holding that right

to travel was infringed where plaintiffs were “completely ban[nedfrom boarding

20



commercial flights to or from the United States or over UnitedeStair space”)He does not
allegethat 8 4471@uthorizes the revocation pasports or subjects individuals to additional
scrutiny when travelling by airCf. Abdelfattah v. U.S. Dep't of Homeland Sé87 F.3d 524,
539 (D.C. Cir. 2015}holding that plaintiff who alleged thatfederal agency violated his right to
travel by maitaining inaccurate database records suggesting he was linked tsitetrad “not
alleged any facts suggesting that his freedom to travel intema#iidias been infringed or
adversely affected” where he retained his passport and was not preventedcissing
international transportation In fact, Mr. Robinson claims that those subject to revocation under
8 44710 are still able to pilot foreigagisteredircraft within the United States and to pilot U.S.
registeredhircraft internationally.

At its core, then, Mr. Robinson’s claim is that § 44710 unconstituljonatdens the
right to travel because it prevents those who have had theircadsgirevoked from piloting
U.S. registered aircraft within the United States. But Mr. Robihssoffeed no authority to
suggest that the constitutionafyotected right to travel encompasses a right to pilot an
individual’s aircraft of choice.To the contrary, a number of courts have hbe&tanincidental
restriction on single a mode of transportatitmes not implicatéhe constitutional right to travel.
See, e.g.Town of Southold v. Town of E. Hamptdid7 F.3d 38, 54 (2d Cir. 200{nding no
infringement on right to travel in law banning certaingyf ferries becauseréivelers do not
have a constitutional right to the most convenieninfof travel, andninor restrictions on travel
simply do not amount to thgenial of a fundamental right” (internal quotation marks omjijted
Matthew v. Honish233 F. Appx 563, 564 (7th Cir. 2007) (holdinbdt denial of driver’s license
only denies plaintiff the ability to drive himseih a car,and thus “does not impermissibly

burden his right to travel)Duncan v. ConeNo. 065705, 2000 WL 1828089, at *2 (6th Cir.
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Dec. 7, 2000f"A burden on a single ode of transportation simply does not implicate the right
to interstate travée)) (unpublished)Miller v. Reed 176 F.3d 1202, 12696 (9th Cir. 1999)
(rejecting claim that denial of a driver’s license violates righterstate travel because
“burdenon a single mode of transportation do not implicate the right to tatersavel’ and
there is no “fundamental right to driyeKansas 16 F. 3d at 43738 (holding that right to travel
was not violated by legislation limiting interstate flights olua airport because the effects on
travel did not surpass the threshold of “negligible or minimmglaict”); City of Houston v. FAA
679 F.2d 1184, 1198 (5th Cir.1982nding that FAA regulation that limited the availability of
certain flights had onlyincidental effecton air travel from certain statégndrejectingas
“feeble” the “claim that passengers have a right tartbet convenient form of travel

As this Circuit recently reiterated Pollack where a law may make a citizen marginally
less likely to travel, the resulting effect on the individuaVlingness to exercise his
constitutional right to travel is “negligible and does not aatriscrutiny under the Constitution.”
2015 WL4079788, at *9 (holding that hiring criteria that csdysideredpplicants in a certain
geographic area did not implicate the right to travel). This is bet@ldaw does not ‘actually
deter’ travel merely because it makes it somewhat less attractive éosano travel interstate.”
Id.; see alsdKansas,16 F.3dat 441 (holding that where legislatiogenerallyprohibitedairlines
from offeringinterstate flightdrom a particlar airport anyinterference with interstate travel
was“trivial” and did not implicate the constitutionafpyotected right to travgl

In the akence of any allegatidhat § 44710 was enacted with the objective of deterring
constitutionallyprotected travel or that it is actually having that affdet Court finds that the

right to travel issimply not implicatel by Mr. Robinson’s allegati@and grantshe FAA’s
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motion to dismiss the rigtib-travel daim pursuant to Rule 12(b)(63.
4. Procedural Due Process Claim

As a final matter, the Counbtes that Mr. Robinsos’'opposition brief assertsatthe
FAA's revocation of his certificates was “not in comport with the Cautgtibal Fifth
Amendment Due Process of law requirements,” citingueeof “misinformation” in the agency
revocation proceedingthe fact that he was not afforded a hearargl the dismissal of his
appeal on an incorrect basi®l.’s Opp’n at 27. A fair reading of these allegations does not
reveal a broad facial challentethe adequacy of process afforded by § 44710 over which this
Court would have jurisdictionSee Amerijet43 F. Supp. 3d at (Bolding that§ 46110(a)
prohibits “a districtcourt from hearing ‘asppliedchallenges’ in which the plaintiff seeks
review of theproceduresand merits of an ordé{emphasis addgyd In an abundance of caution,
however, the Court finds that to the extent that Mr. Robinson inteoda@sent facial
challenge to the process afforded by 8§ 44710, he has clearly failed teustai claim.

“The fundamental requirement of due process is the opportoniig heard ‘at a

meaningful tme and in a meaningful mannérJifry v. FAA 370 F.3d 1174, 1183 (D.C. Cir.

11 Mr. Robinson’s complaint speaknly of the “right to travel” and the “right of a
Citizen of one State to enter and leave another SsgeCompl. at 7, but his oppositidirief
invokes a “protected liberty interest in the travel by air, INTERNAYALLY,” PI.’s Opp’n at
7. The SupremCourt has made clear that the right to interstate travel and tihé¢orig
international travel are distinctee Haig v. Age&53 U.S. 280, 306)7(1981) (explaining that
the “right of interstate travel is virtually unqualified” disat the right of iternational travel
“can be regulated within the bounds of due process” (internal quotaticks mmitted)) As
explained above, however, Mr. Robinson has not alleged that § 4&stfifts interstater
international travel; he claims only that it limitee ability of certain individuals to fly certain
planeswithin the United States. In the absence of any facts showing thaathieatversely
affectsthe ability ofindividualsto travel internationally, the international travel cla#to the
extent that this Court can consider a claim raised for the first time in aositpm brief—must
fail alongside the interstate travel clai@ee Abdelfattatv87 F.3d at 53¢holding that in the
absence of facts showiagtualinfringement on right to travel inteationally, the plaintiff's
“allegations are too speculative and intangible to state a claim of depnivf liberty”).
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2004) (quotingviathews v. Eldridge424 U.S. 319, 333 (1976)). To determine whether
procedures afforded are constitutionally adequate, courts weigh tagepinterest that will be
affected by the official actigh“the risk of an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of additional oits@ystocedural
safeguads” and“the Government’s interest, including the function involved and tbalfend
administrative burdens that the additional or substitute prodaegrarement would entail 1d.
(quotingMatthews 424 U.S. at 335).

Here,as previously discussehllr. Robinson has alleged that § 44710 affects the private
liberty interest in pursuing one’s chosen profesfipmnevokingpilots’ certificates, and the FAA
has identified legitimate governmental interests in conmgpiftegal drug trafficking and
enhancing aviation safety that are rationally related to theaetdtbe Court thusurns to
considerthe procedureshatare providedy § 44710

By its plain language, 8 44710 is triggered after an individual is convaéteettain
drug-+elated felonies if the Administrator of the FAA finds that an aftevas used to facilitate
the offense and the individual served as an airmaveson theaircraft in questiorn
connection with committing or facilitating the offense. 49 U.S.C.BL@d). Before the
Administrator can revoke the individual’s certificateswever, “the Administrator must(1)
advise the holder of the certificate of the charges or reasons on which the sichtonirelies for
the proposed revocation; and (2) provide the holder of the certificatepantunity to answer
the charges and be heard why the certificate should not be revdded.24710(c). If the
individual’s certificates are subsequently revokesis afforded the righto “appeal the
revocation order” to the NTSB, whic¢ls not bound by findings of fact of the Administrator,”

and“shall affirm or reverse the order after providing notice and aoppity for a hearing on
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the record’ Id. at 844710(d)(1). The revocation is stayed while the appeal is pesxtiagt in
extraordinary circumstanceand an individual whose appeal is denied “may obtain judicial
review of the order.”ld. at § 44710(dR)—3).

As the Sixth Circuit explained when finding that “8 44710 provides adequatedaral
safeguards when a pilot’s license is revoked,” “no additional proesd@ue required to afford
due process.Kratt v. Garvey 342 F.3d 475, 485 (6th Cir. 2003). The statute provides for
notice and a preevocation hearing, stays the revocation during appeal, afferdsvareview
of the Administrator’s factual findings by the NTSB, and provideguidicial review by the U.S.
Courts of AppealsCf. Jifry, 370 F.3d at 117-83(holding that pilotavhose certificates were
revoked by the FAA due to“security riskto civil aviation or national securitytere afforded
adequate proceduredere they'had the opportunity to file a written reply to the TSA's aiti
determination and were afforded independknhovareview of the entire administrative record
by the Deputy Administrator of the TSAas well as'in camerajudicial review of the recofq.

Mr. Robinson does not appear to allege that these proceah@eonstitutionally

inadequate or suggest additional procedures that he believes shoulditesifédnstead, he

12 Mr. Robinson complains in his opposition brief that he wasaffotded a “hearing
before any Administrative law judge.” Pl.’s Oppat 2. According to the ALJ's order of
affirmance,however,summary judgment was granted in favor of the FAA after a revigheof
entirerecord andhe pleadings, including Mr. Robinson’s written appeal, the FAA’s arofor
summary judgment, and Mr. Bmson’s “Affidavit of Facts in Opposition” to that motioLJ
Order, Def.’s Ex. Gt 1-7(holding that because the material faetthat respondent has been
convicted of narcotics felonies, and that he served as an airman or waslantwatft in
connection with the commission or facilitation of those offerseere beyond disputéhe FAA
was entitled to summary judgment as a matter oj.lawis therefore clear tha#lr. Robinson
was afforded a paper hearing before the ALJ, buh&e beclaimingthat an oral hearing is
constitutionally requiredlt is wellestablishedhoweverthat “[d]ue process is a flexible
concept, tailored to provide a meaningful opportunity to be heard, tisfieshby no fixed
formula.” Dickson v. Office of Pers. Mgm828 F.2d 32, 41 (D.C. Cir. 198{Holding that
employee had no constitutional right to an dwdring to dispute information in his personnel
file because the incidents in the file could “be adequately disputasgthdoncumentary
evidence); see alsaGray Panthers v. Schweikeéfl6 F.2d 23, 35 (D.C. Cir. 198@3)olding that
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seems to argue only that the procedures mandated by § 44710 were not follbigezhse. In
the absence of any clear allegations thaliteonal procedures should be required, and in light of
the significant procedural protections afforded by § 44710, the Court fiatitthe extent that
Mr. Robinson sought tasserta facial challenge to the adequacy of 8 44710’s procedural
safeguardsthe claim must be dismissed pursuant to Rule 12(b)(6).

Thus, because this Court lacks subjmetiter jurisdiction as to Mr. Robinson’s-agplied
claims, and because he has failed to state a plausible claim that@®ig4acially unlawfulthe
Court gants the FAA’s motion to dismiss the matter in its entitéty.

V. CONCLUSION

For the foregoing reasorthie FAA's motion to dismisshis casegursuant to Federal
Rules of Civil Procedure 12(b)(1) and 12(b)&yranted. An order consistent with this

Memorandum Opinion is separately and contemporaneously issued.

“a full paper hearingtansatisfy minimum due process requirements depending on the claim at
issue, particularly when credibility determinations are not requiRedius v. U.S. Bd. of Pargle
543 F.2d 240, 246 (D.C. Cir. 1976 Although we have recognized that provisiorod

hearings may be wise in some instances, we have never held thabcesspequires oral
presentation of views as a matter of cotiyjseMr. Robinsoralleges neithethat ALJ review of
revocation orders regularly requires credibility or veracitgdeinations, or thdthe capacities

and circumstances of those who are to be headéssitatan opprtunity for oral presentation,
Goldberg v. Kelly397 U.S. 254, 26&9 (1970) The Courtthereforefinds that, to the extent

Mr. Robinson’s due proces$allenge is premised on the failureégjuirean oral hearing before
the ALJ in all instancegrior to revocationhe has failed to state a claim.

13 Mr. Robinson’s complaint also cites the Sixth Amendment to theetd/States
Constitution, Compl. at 5, which provides tbe rights of an accused in a criminal trigdeU.S.
Contst. amend VI. But the complaint does not allege any particulatigiolof a right protected
by the Sixth Amendment, and the Court is unable to discern one fromebatmlihs set forth.

To theextent that Mr. Robinson intended to allege that the administratreeation opilots’
certificates violatethe Sixth Amendment, however, the Court agrees with the FAA that such a
claim would fail as a matter of law, because “[t]he protectionsiged\by the Sixth Amendment
are explicitly cofined to ‘criminal prosecution’, Austin v. United State$09 U.S. 602, 608
(1993), and thus are inapplicable to this typadrhinistrative action.
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Dated: August 24, 2015 RUDOLPH CONTRERAS
United States District Judge
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