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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MACKINAC TRIBE,
PLAINTIFF,
V. Civ. No. 14cv-0456 (KBJ)

SALLY JEWELL,

DEFENDANT.
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MEMORANDUM OPINION

Indian tribesgenerally operate within a different legal framework than other
political entities within the United StatedJnder federal law,rtbes are entitled to
certain benefitsincludingaccess to federal funding for healtdre education, and other
social progams,25 U.S.C. § 13andare alsosubject to certain restrictionsicludinga
limited right to sell tribal land25 U.S.C. 8177. Moreover, lecause a tribe retains
some “inherent sovereign authority” independehthe United States and the state in
which it is located Okla. Tax Comrn v. Citizen Band Potawatomi Tribe of Okl498
U.S. 505, 5091991),Indian tribesenjoy a“governmemnto-governmerit relaionship
with the United StatesCal. Valley Miwok Tribe v. JewellNo. 1:CV-00160 (BJR),
2013 WL 624636 *97 (D.D.C. Dec. 13, 2013). Significantlyplwever, before m
Indiantribe can qualify forthis special statyst mustbe “recognized” bythe United
Statesandmustorgarnze atribal government SeeCal. Valley MiwoKTribe v. United
States 515 F.3d 1262, 1264 (D.C. Cir. 2008)

Plaintiff Mackinac Tribeaspires toattain the legal statusof a recognized Indian

tribe. Plaintiff maintains thatalthough it has not sought formal recognition and
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reorganization through the administrative process that the Departmérteabr
prescribesthe United Stategovernmentecognized théMackinacTribein an 1855
treaty, and thusthe Mackinac Tribes entitled to the benefits that recognized Indian
tribes enjoy under federal lawRlaintiff has filed the instant lawsugtgainstinterior
SecretarySally Jewell,askng this Court forbotha declaration thathe Mackinac Tribe
is afederally recognizedindiantribe for the purpose of the Indian Reorganization Act
(“IRA”), 25 U.S.C. 8 46, and an order directing theecretary taid Plaintiff in
organizinga tribalgovernmenfpursuant to tht statute.

Before this Court at present Befendants motion to dismiss Plaintiff's
compliant on variougrounds includingsovereign immunityandthe failure to exhaust
administrative remediesPlaintiff respondghat Congress has waivesbvereign
immunity for actions of this nature, amdiso thatthe Mackinac Tribeneed not follow
theagency’s formahdministrative recognition processhich, acording to Plaintiff,is
not the exclusive path to reorganization under the IR&.explainedully below,this
Court concludes that Congress wasivedthe immunity of the United States with
respect taPlaintiff’s claims;, however,the Court also holds tha®laintiff mustexhaust
its admnistrative remedies byndergang the administrative process for formal
recognition before itmayfile a lawsuit seeking the benefits of the IRANnd because
there is no genuine issue of material femgarding the Mackinac Tribe’s failure to
exhaust its administrative remediesor to bringing the instant actipthe Secretary’s
Motion for Summary Judgmerfas the Court has construbadr Motion to Dismis$ will

be GRANTED. A separate order consistentth this opinion will follow.



l. BACKGROUND
A. Federal Recognition And Its Statutory Benefits

Federal‘recognitiorf of an Indiantribe is atermof art thatconveysa tribe’s
legal statuwis-a-vis the United Statesit is not an anthropologicatletermnation of
the authentidcty of a Native American Indian groupSeeMark D. Myers, Federal
Recognition of Indian Tribes in the United Staté® Stan. L. & Pol'y Rev. 271, 271
(2001) (“Presently, the recognition process is widely misunderstoods.conderring
legitimacy. Recognition is a certification and documentation process, not a
transformative one; it is analogous to a citizen’s obtaining a passpatran alien’s
naturalization.”(internal quotation marks and citation omittgdJederal ecagnition
specificallydenotes “the federal government’s decision to establish a goverftoent
government relationship by recognizing a group of Indians as a dependeniridbe
its guardianship]” id. at 272, and uch recognition “is a prerequisite toefprotection,
services, and benefits from the Federal Government available to Inthasliy virtue
of their status as tribgs25 C.F.R. § 83.2

Notably,for hundreds of yearshere was no uniform procedure facognizing
Indian tribes,and tribes were often recognized through treaties, legislaginajudicial
decisions SeeFelix Cohen, Handbook of Federal Indian Law § 3.J2p102[5] at 139-
41. Consequentlytribal recognitionlaw developed througbenturies ofdisjointed
theories, conflicting policies, and shifting attitudes of various bhas of the United
States government towards tribeSeeWilliam W. Quinn, Jr.,Federal Acknowledgment
of American Indian Tribes: Authority, Judicial Interposition, and 2%.®. 8§ 83, 17

Am. Indian L. Rev. 37, 3944 (1992) This system created flamalies. . . in which



Indian tribes could bgrecognizedjfor some purposes(g, depredations or takings
claims) but not for otherse(g, the provision of services and benefitstribes by the
United States). Id. at 43. Fortunately,“Congress, the administration, the national
Indian organization, and many tribal groups” worked together to resolse thi
“longstanding and very difficult problem,” and 1978, the Department of the Interior
promulgateduniform procedureb®y whichIndian tribesmay obtainrecognitionand
thereby establish a governmetiotgovernment relationship with the United States
Fed. Reg. 39,361 (Sept. 5, 1978ge alsa®?5 C.F.R. p. 83, Procedures for Establishing
That an American Indian Group Exists as an Indian Trib&he procedwes—called the
“Part 83 Process—allow any Indian group to apply for federal recognition by
submitting a petition téhe Department of the Interior with “detailed, specific
evidencg” 25 C.F.R. 883.6,thatproves thegroupis a “political and social community
that isdescended from a historic trieJ.S. Gov’'t Accountability Office, GA02-49,
Indian Issues: Improvements Needed in Tribal Recognition Pracé2801),and
“comprisesa distinct community at present25 C.F.R. § 83.7.SeealsoBarbara N.
Coen Tribal Status Decision Making: A Federal Perspective on Acknowledgr@@&nt
New Eng. L. Rev. 491, 49®7 (2003)(“The underlyng premise of this requirement

to demonstrate continuousbal existence of the groupis that a tribe is a political, not

a racial, classification).?

! These regulations were revised in 1994itthe criteria for tribal recognitior-sometimes referred to
as “acknowledgmeritof tribal status—remained the sameSee59 Fed. Reg. 9,280 (Feb. 25, 1994);

Miami Nation of Indians of Ind., Inc. v. Babhitt12 F. Supp. 2d 742, 758 (N.D. Ind. 2000); 25.R.F
pt. 83.

2Under the Part 83 Process, a tribe that seeks recognitioneatadilishthat: (a) the tribeé has been
identified as an American Indian entity on a substantially continuassdh” (b) thetribe comprises a
“distinct community at present; (c) th&ribe “has maintained political influence or authority over its



Once thelnterior Departmentestablishes tha tribe is arecognizedolitical
entity through the Part 8Brocessthe tribe may seeto reorganie itself pursuant to
theIndian Reorgaization Act. See25 U.S.C. § 476seealso25C.F.R. § 81 Tribal
Reorganization Under a Federal Statutlh adopting the IRAs reorganization
proceduresCongress “specifically intended to encourage Indian tribes to reaetali
their selfgovernment,Fisher v. Dist.Court, 424 U.S. 382, 387 (1976hereby
reversingprior policies of the federal governmethtathad “destroyedndian social and
political institutions] Hearings on H.R. 790Before the House Comm. on Indian
Affairs, 78 CongRec. 11,729 (1934)Thus while tribal recognition isthe
establishment of governmenito-governmentelationship with the United States,
reorganizations a separate process puant to which th&nited Stategovernment
promotesthe development of thgoverning structuref thenewly recognizedndian
tribe.

The IRA states that “[a]ny Indian tribe shall have the right to ormafor its
common welfare, and may adopt an appropriate constitution and bylaws, and any
amendments thereto[.]25 U.S.C. § 476(a) The statutdurther provides thathe
constitutionatribe so adopts “shall become effedf if it is

(1) ratified by a majority vote of the adult members of the
tribe or tribes at a special election authorized and called by
the Secretary under such rules and regulataathe Secretary
may prescribe; and

(2) approved by the Secretary [of the Interior Department]
pursuant to subsection (d) of this section.

members as an autonomous enfitym historical times until the present[;{d) the tribehas submitted
a“governing document including its membership critgjia(e) the tribe’smembers‘descend from a
historical Indian tribe or from historicahdiantribes which corhined and functioned as a single
autonomougolitical entity[;]” (f) the tribe’smembershipg'is composed principally of persons who are
not members of angcknowledgedNorth American Indian tribg]” and (g) that Congress has not
“expressly terminated oofbidderi a federal relationship with the grou5 C.F.R. § 83.7.



Id. Moreover, the IRA also specificallgddresseshe content of a tribal constitution,
requiring the document to “vest in such tribe or tribal @’ various “rights and
powers[,] including the right to “employ legal counsdb prevent thesale, disposition,
lease, oencumbrance of tribal lands . . andto negotiate with the Federal, State, and
local governments.” 25 U.S.C. § 476().

Significantly for present purposes, in additionatathorizing a tribal constitution
andsetting forth other various rights, powers, privileges and immunitidsdéan
tribes the IRA also speakdirectly to the dutyof the Secretary of the Interior
Departmento “call and hold an election” for ratification of the tribe’s constitutidzb
U.S.C. 8§ 476(c)(1)see also Thomas v. United Stat&89 F.3d 662, 664 (7th Cir. 1999)
(“Although these elections lay the very foundation for tribal-geNernance, they must
becalled, held, and approved by the Unitetdt®s Secretary of the Interior.” (citirity
U.S.C. 8 479). The process begins witihe tribe’s submissiornto the Secretary of a
requestfor an election to ratifyts proposed constitutionSee25 U.S.C. 8
476(c)(1)(A); 25 C.F.R. 81.5@). The Secretary’s duty toold the ratificationelection
is nondiscretionaryoncethe Secretary receives such a request, the Secrtaayl”
call an election withinl80 days, 25 U.S.G8 476(c)(1)A), and in the meantime, the
Secretary reviewthe legality of theribe’s proposed constitutiond. 8§ 476(c)(2)(B).

The IRA providesthat, if the tribe votes to adopt the proposed constitutiban the

31t is clearthat Congress sought to promote effective tribal sgdfrernanceoy emphasizing and
authorizing the adoption of a tribal constitution that f&oa rights and powersmuch like the
constitutions of the United States and of the individualt&t are important foundational documents for
the establishment and operation of those governmeséee25 C.F.R. § 81.1(g)see alsdrelix Cohen,
Handbook of Federal Indian Law § 4.05[3] at 272 (“Tribal constitutions address basic tribal powers
in such important areas as membership, boundaries, jurisdictioa,use, elections, and the allocation
of authority within the tribal governing structure.”). In this respéleén,a tribe’s reorganization under
the IRA can be viewed athe capstone of a tribe’s formation of the separate government thé¢denl
recognition process permits.



Secretary musapprove thdribe’s constitution within45 daysof the election “unless

the Secretary findshat the proposed constitution . . . [is] contrary to applicable laws.”
Id. 8 476(d)(1). Moreover, the statute clarifies that if the Secretaly taiacttimely in
response to the results of the faation electior—i.e., “[i]f the Secretary does not
approve or disapprove the constitution . . . within the fénve days"—then ‘the
Secretary’s approval shall be considered as gived. 8§ 476(d)(2). Furthermore and
finally, the IRA statesthat“[a] ctions to enforce the provisions of this section may be

brought in the appropriate Federal district courkd.

B. The Instant Claims And Defenses

Plaintiff is the “modern historical successor” of the Mackinac Tride,
Algonquin Indian people who lived iwhat is nowthe state of Michigamprior to
European settlement of North America. (Compl1y%, 15.) In 2011, the Mackinac
Tribe submittedto the Department of the Interiarrequest fothe organization o
constitutional electiopursuant tasection476(a) ofthe IRA. (Seeid. | 34.) According
to Plaintiff’'s complaintthe Interior Departmennot only failed tocall the requested
election, it did not even respond time Mackinac’'sequest. $ee id J 35.)

Approximately three years later, on Margh2014 Plaintiff filed a twocount
complaint in this Court seeking a declaration that the Mackinac Tribdasgerally
recognized Indiarribe for IRA purposes and requesting an order directingltierior
Secretaryto hold a constitutionat¢lection so thathe Mackinac can organize a tribal

government pursuant to the IRAS€eCompl 1 3645.) Although the complaintioes

4 Because this Court considers Plaintiff's claims in the conteX@efendant’s motion to dismiss, the
Court accepts the allegations in Plaintiff's complaasttrue and grants Plaintiff the benefit of all
inferences that can be derived from the facts allegeeeAm. Nat. Ins. Co. v. F.D.I.C642 F.3d 1137,
1139 (D.C. Cir. 2011)



not statethat the Mackinac havendertaken the formal Part 83 recognition process,
Plaintiff maintains thathe federal govenment recognized th&lackinac Tribein a
treaty between the United States and several different groups of Miclmglians in
1855 and as suclthe tribe asserts that it is entitled to the benefits of the. IR®ee
Pl.’s Opp. to Def.’s Motto Dismiss {Pl.’s Opp.”), ECF No. 10, at 333.)°

Instead of answeringlaintiff’s complaint, Defendantasmoved todismissit.
(SeeDef.’s Mot. to Dismiss, ECF No. 7.)The primary thrustof Defendant’s motions
the argument thathis Court lacksubject mattejurisdiction over Plaintiff’s claims
because “Plaintiff has failed to set forth any waiver of the United Stategreign
immunity.” (Def.’s Mem. of Points and Authorities in Supp. of its Mot. to Dismiss
(“Def.’s Mem.”), ECF No. 71, at 21;see alsdef.’s Reply Mem. in Supp. of its Mot.
to Dismiss (“Def.’s Reply”), ECF No. 12, &t1.) On this basisPefendantmaintains
that Plaintiff'scase should be dismissed pursuant to Federal Rule of Civil Procedure
12(b)(1). GeeDef.’s Mem.at 22.) Defendant als@ontendghat, ezen if the Court
moves beyond the threshold issue of sovereign immuthe/Court should dismiss
Plaintiff’s case pursuant to Rule 12(b)(6) because Plaintiff failed baest the
established administrative process for federal redogmi—namely, the Part 83 Process
(See d. at 11 (citing Compl. 19 26, 29) Moreover,according toDefendant
“Plaintiff's failure to exhaust the administrative acknowledgment preceslso fatal to
Plaintiff’s claim that it is entitled to an electimonducted by the Secretary of the

Interior” because recognition through tRart 83Processs amandatory prerequisit®

5 Citations to douments that the parties have filed refer to the page numbers that thies@dectronic
filing system assigns.



having the Secretary cadlconstitutional electiomnder the IRA (Def.’s Mem. at 35-
36.)

With respect to the sovereign immunissue,Plaintiff arguesthatsubsection
(d)(2) of the IRAspecificallyprovides that actions to enforce provisions of the IRA
may be brought in federal court, and insofaiCamint 1l ofthe complaint seeks an order
directing the Secretary to conduct anatien pursuant tahe IRA, Congress haslearly
waived the United States’ sovereign immunitith respecto this suit. §eePl.’s Opp.
at 19-20.) Responding to Defendant’s argument that Plaintiff mestertheless first
seek formal recognition through the Part 83 proc®@saintiff asserts that “there is no
requirement that a tribe need go through a Part 83 recognition processopajoplying
for reorganization under the IRA.”Id. at 36.) Instead, Plaintiff contends th#ie
MackinacTribe waspreviously recognized by the federal government in a treaty
between the United States and various Michigan Indian gr(sgesid at 28-31), and
thus,the Mackinac Tribe has already satisfied the IRA’s recognition requent, so
there is no need for it to undertake #@ministrative proces®r recognition(see id at
31).

This Court held a hearing on Defendant’s motion to dismiss Plaintiff’s complaint

onJanuary 29, 2015

. ANALYSIS

As explained above, the Mackinac Tribas filed suit against th&ecretary of
the InteriorDepartmenin her official capacityasking this Court to(1) declare thatt is
a federally recognized Indiamilbe for the purposeof the IRA,and(2) order the

Secretaryto conducta constitutionaklectionfor the MackinacTribe as partof its



reorganization effortpursuant t25 U.S.C. § 47@). (SeeCompl. |1 38,41-43,45.)
The Interior Departmeninsists that the Mackinac Trikde not entitled to a
constitutional election oanyother reorganization benefits under the IBRécause it has
not been formally recognized through thgency’sPart 83 ProcesgeeDef.’s Mem. at
10-12; Def.’s Reply at 6)moreover as a threshold mattethe agencyontendshat this
Court cannotven addresthe merits of Plaintiff’sclaimsregarding its status and
entitlementsecause Plaintiff’$awsuit isbarred bysovereign immunity’. For the
reasons explained below, this Coftirtds that the Administrative Procedure Act’s
waiver of sovereign immunity applies to permit Plaintiff’s claitogproceed and
thereby thwarts Defendant’s motion to dismiss for lack of subject mattiedjation
under Rule 12(b)(1).However because Plaintifhasconceded that it hasot exhausted
its administrative remedigsrior to filing this lawsuit, ths Court conclues that
summary judgment must be granted in Defendant’s favar this suit must be
dismissed

A. Applicable Legal Standards

1. The Sovereign Immunity Doctrine

“I't is an established principle of jurisprudence in all civilized nations that the

sovereign cannot be sued in its own courts, aanyg other, without its consent and

61t is true thata claimbroughtagainst a federal official for acts performed within her official capacity
gualifies asa suitagainst the seereign SeeDugan v. Rank372 U.S. 609, 6201963} Larson v.
Domestic& Foreign Commerce Corp337 U.S. 682, 6981949) There is an exception to this general
rule: a suit brought against an official for an action takeher official capacity isiot considered to

be a suitagainst the sovereigif the plaintiff maintains that thefficial has performedectsthat are
unconstitutional or beyond statutory authoritgeePollack v. Hogan703 F.3d 117, 1120 (D.C. Cir.
2012)(citing Larson v. Dome$t & Foreign Commerce Corp337 U.S. 6841949) (explaining that
actions that transgressions adnstitutional or statutory limitations adeemedndividual and not
sovereign actions see alsdDugan v. Rank372 U.S. 609 (1963))Plaintiff does not allege that this
exception applies here; thus, as Defendant assdshMackinac Tribe’'s complaint against theerior
Secretaryimplicates the doctrine ofovereign immunity C.f. Pollack v. Hogan 703 F.3d 117, 1120
(D.C. Cir. 2012)

10



permission” Beersv. State 61 U.S. 527, 5291857) Consequently,hte defense of
sovereign immunityif applicable, divests a federal courtjafisdiction overa
plaintiff's suit against the sovereignSee Steel Co. v. Citizens for a Better En\823
U.S. 83, 8889 (1998) ForemostMcKesson, Inc. v. Islamic Republic of I5a®05 F.2d
438, 449 (D.C. Cir. 1990keealso 14 Charles Alan Wright & Arthur R. Miller-ederal
Practice and Procedurg 3655(3d ed.)(“Although the United States district courts
have general subject matter jurisdiction over actions brought bydkedgencies or
officers who are autbrized to suethere is no corresponding general statutory
jurisdiction to entertain suits against fedeagencies and officery. Notably,
sovereign immunityis a privilege,not an imperativetherefore Congress fay, if it
thinks properwaivethis privilege, and permit [the United Statés]be made a
defendant in a suit by individuals, or by anotls¢ate’ Beersv. State 61 U.S.at529
(emphasis added)A waiver of sovereign immunitysithuseffectivelya grant of
jurisdictionin cases in which the sovereign has been stledlwaivergives cours the
power to hear &laim against the United StateSee United States v. Mitchedl63 U.S.
206, 212 (1983)

It is by nowwell established thdfa] waiver of sovereign immunitgannot be
implied but must be unequivocally pressed in statutory text.Irwin v. Degt of
Veterars Affairs 498 U.S. 89, 951990) (internal gquotation marks and citation
omitted) This means thdtthere can be no consent by implication or by use of
ambiguous language.United States v. N.Y. Rayon Importing C&29 U.S. 654, 659
(1947) Nor can“[a] statutes legislative history] supply a waiver that does not appear

clearly in any statutory text Lane v. Pena518 U.S. 187, 1921996) “An Act of

11



Congress is not unambiguous, and thus does not waive immunity, if it will bear any
‘plausible’ altenative interpretatiori. Dep't of Army v. Fed. Labor Relations Autlb6
F.3d 273, 277 (D.C. Cir. 1995) (citingnited States v. Nordic Vill. Inc503 U.S. 30,
34 (1992); seealso Webman v. Fed. Bureau of Prispdd1 F.3d 1022, 1026 (D.C. Cir.
2006) (“Congress need not use magic words to waive sovereign immunity, but the
language it chooses must be unequivocal and unambigyoughus, any ambiguity as
to whether or not a certain statutory provision constitutes a waiver of sguere
immunity must be costrued “in favor of immunity.”United States v. William$14
U.S. 527, 5311995) Additionally, even wha there is an explicit waier of sovereign
immunity, “the Government’s consent to be sued mustdrestrued statly in favor of
the sovereignand not enlarged beyond what the language requiNssdic Vill., 503
U.S.at 34(citations and internal quotation marks and alteratiomstted) Put another
way, the government may have waived its sovereign immunity only under igukecif
circumstances, and arfimitations and conditions upon which the Government
consents to be sued must be strictly observed and exceptions thereto exrdaot
implied.” Lehman v. Nakshiam53 U.S. 156, 161 (1981).

A plaintiff who files an action against thienited Statesnustdemonstrag that
there has been a waiver of sovereign immunity that is applicabletolaims plaintiff
has broughtn order to satisfy the plaintiff’s burden of establishing that the cbast
jurisdiction over the complatn SeeKelley v. Fed. Bureau of InvestigatioNo. CV 13
0825 (ABJ), 2014 WL 4523650, at *19 (D.D.C. Sept. 15, 2014gcordingly,“a
plaintiff must overcome the defense of sovereign immunity in order to edtables

jurisdiction necessary to survive a Rule 12(b)(1) motion to dismigdackson v. Bush

12



448 F. Supp. 2d 198, 200 (D.D.C. 2006) (citihg-State Hosp. Supply Corp. v. United
States 341 F3d 571, 575 (D.CCir. 2003)).

“In ruling upon a motion to dismiss brought under Rule 12(b)(1), ataoust
construe the allegations in the complaint in the light most favorable to theifila
Scolaro v. Dist. OfColumbia Bd. of Elections & Ethicd04 F. Supp. 2d 18, 22 (D.D.C.
2000)(citation omitted) “But where necessary, the court may consitiher complaint
supplemented by undisputed facts evidenced in the record, or the complaint
supplemented by undisputed facts plus the court’s resolution of disputed facts
Herbert v. Nat’l Acad. of Science874 F.2d 192, 197 (D.C. Cir. 199@jitations
omitted). In this regard, the procedures applicable to a motion brought under 12(b)(1)
differ from those that apply to a Rule 12(b)(6) motion tenuss,pursuant to whichhe
court “may consider only the facts alleged in the complaint, any docureéher
attached to or incorporated in the complaint and matters of which [the courtjakay
judicial notice.” E.E.O.C.v. St. Francis Xavier Parochial Schl17 F.3d 621, 624
(D.C. Cir. 1997). Thus “[P]laintiff’'s factual allegations in the complaint . . .IMbear
closer scrutiny in resolving a 12(b)(1) motion” than in resolving a 12(b)(6)omdor
failure to state a claim, because “subjewtter jurisdiction focuses on the court’s
power to hear the plaintiff’s claim, [and] a Rule 12(b)(1) motion imposes ondhd
an affirmative obligation to ensure that it is acting within the scope of itgipidi
authority” Grand Lodge of Fraternal Order of Police v. Ashctdf85 F. Supp. 2d 9,
13-14 (D.D.C.2001)(citation omitted).

2. The Exhaustion Doctrine

Another ‘long-settled rule of judicial administratipf” Myers v. Bethlehem

Shipbuilding Corp,. 303 U.S. 41, 5Q1938),is the principlethat a courthat has been

13



asked to compel an agency to awatill stay its hand untithe plaintiff has exhausted
whatever internal remedies the agency providésGlisson v. Forest Servig®&5 F.3d
1325 1326(7th Cir.1995) see alsdreiter v. Cooper507 U.S. 258, 269 (1993)
(“Where relief is available from an administrative agency, the plaintiff imardy
required to pursue that avenue of redress before proceeding to the courts; andaintil t
recourse is exhausted, suit is prearatand must be dismiss&d’ Under this doctring

a plaintiff’s failure to pursue an administrative process tloatld remedy plainff's
claimswill preclude judicial review of agency actipso long as the purposes of
administrative exhaustion suppatichbar. Wilbur v. C.I.A, 355 F.3d 675, 677 (D.C.
Cir. 2004)

Exhaustionhas three main purposesgiving agencies thepportunity to correct
their own errors, affording parties and courts the benefits of agermipsrtise, [and]
compiling a recorcadequate for judicial revielw]’” Avocados Plus Inc. v. Veneman
370 F.3d 1243, 1247 (D.C. Cir. 200dnuotingMarine Mamnal Conservancy, Inc. v.
Dep't of Agric, 134 F.3d 409 (D.CCir. 1998)); see alsdBenoit v. U.S. Dep of Agric,
577 F. Supp. 2d 12, 23 (D.D.C. 2008) (“Even when, as in this case, exhaustion is not a
jurisdictional prerequisite to judicial review, exhaustion of administratemeedies is

generally required so that the agency has an opportunity to exercisedtsetthn and

"“The word ‘exhaustion’ now describes two distinct legal conceptsg”first concept beinga'

judicially created doctrine requiring parties who seek to challeggaey action to exhaust available
administrative remedies before bringing their case to ttband the second concept being a statutory
requirement of “resort to the administrative process psedicate to judicial review."”Avocados Plus
Inc. v. Veneman370 F.3d 1243, 1247 (D.C. Cir. 2004). Neither Plaintiff nor Defendant argues that
exhausion is jurisdictional here, and the IRA does not contain an express eibapsovision.
Therefore, this Court will only consider the prudential requiratn&SeeVermont Dep’t of Pub. Serv. v.
United States684 F.3d 149, 156 (D.C. Cir. 201¢We presune exhaustion is nejurisdictional unless
Congress states in clear, unequivocal terms that the judiciary isch&riom hearing an action until the
administrative gency has come to a decision.” (internal quotation marks and citatndtieal)).

14



expertise on the matter and to make a factual record to support its dec{smoer.nal
guotation marks, alterations, and citation omitted)). In other words, the pruldentia
exhaustion requirement ensures that plaintiffs do not file lawsuits agaméinited
States in federal court as a means of bypassing the regulatorywoalknthat the
Executive has adopted to resolve disputes in the first instaBeeJames v. U.S. Dép
of Health & Human Servs824 F.2d 1132, 1137 (D.C. Cir. 1987)W] here Congress
has delegated certain initial decisions to the Executive Branch, exbaudtavailable
administrative remedies is generallypeerequisite to obtaining judicial relief for an
actual or threatened injuiry’); Shinnecock Indian Nation v. Kempthorri¢o. 06CV-
5013 JFB ARL, 2008 WL 4455599, at *18 (E.D.N.Y. Sept. 30, 2008) (“[A]fter passage
of the regulations, it is abundantly clear that the judiciary should not intelvefoee
exhaustion of the administratiyigrocedures has taken place.”).

a. Motions To Dismiss A Complaid@n Exhaustion Grounds

“[T]he failure to exhaust administrative remedies is an affirmative defémast
the deéndant bears the burden of pleading and provingdward v. Gutierrez474 F.
Supp. 2d 41, 49 (D.D.C. 2007). However, in evaluating a Rule 12(b)(6) motion, the
court “may consider only the facts alleged in the complaint, any docureéhes
attached tmr incorporated in the complaint and matters of which [the court] may take
judicial notice.” St. Francis Xavier Parochial Sch117 F.3dat624. Therefore, d
defendant may raise an affirmative defense (such as exhaustion ofistlatine
remeadies) under Rule 12(b)(6) onlwhen the facts that give rise to the defense are
clear from the face of the complaitit. Shane v. United Stateblo. CIV.A.07
577(RBW), 2008 WL 101739, at *6 (D.D.C. Jan. 9, 200@)oting Smith-Haynie v.

Dist. of Columbig 155 F.3d575, 578 (D.CCir. 1998). This means, therthata court

15



canonly dismiss a complaininder Rule 12(b)(6) on thgroundsthat a plaintif has
failedto exhaust its administrative remediéshe complaint itself states that the
plaintiff has failed toexhaust its administrative remedieSeeJones v. Bock549 U.S.
199, 216 (2007)

b. Conversion To A Motiofror Summary Judgment

If the complaint does not contain aHegation that the plaintiffiasfailed to
exhaust available administrative remedies, “the appropriate procedural m&ohfami
bringing a case to closure when there is no evidence in the recordeéhalaintiff
exhausted the administrative remedies available to him is a motion for summary
judgment under Federal Rule of Civil Procedure 56, nmitodéion to dismiss under Rule
12[.]” Shane2008 WL 101739, at *7.This is because reachirige exhaustion
guestionfor the purpose of resolvingRule 12(b)(6) motion to dismissould require
the court“to refer tomaterials otside the pleadingg” which courts may do, but only
if it “also convels] the motion to dismiss into one for summary judgmehtKim v.
United States632 F.3d 713, 719 (D.C. Cir. 2011)

“The decision to convert a motion to dismiss into a motion tonmary
judgment . . . is committed to the sound discretion of the trial colrtyhn v. Tiede
Zoeller, Inc, 412 F. Supp. 2d 46, 50 (D.D.C. 2006) (citation omitteAnd “[i]n
exercising this discretion, the ‘reviewing court must assure itself that smynm
judgment treatment would be fair to both partiesBbweConnor v. Shinseki845 F.
Supp. 2d 77, 8886 (D.D.C. 2012) (quotingeleCommc’ns of Key West, Inc. v. United
States 757 F.2d 1330, 1334 (D.C. Cir. 1985)Ypne means of providing the necessar
assurance would be give the parties noticef the potential conversioandprovide

them withan opportunity to present evidence in support of their respective positions.
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SeeTaylor v. FDIC 132 F.3d 753, 765 (D.CCir. 1997) “However, such notice need
not be given where the court is satisfied that the parties are not takemgrise or
deprived of a reasonable opportunity to contest facts averred outside tdengkeand
the issues involved are discrete and dispositiverith v. United State$18 F. Supp.
2d 139, 154 (D.D.C. 2007)nternal quotation marks and citation omittedjhus, even
if neither party has moved for summary judgment, where “both parties hiaacke ci
documents or provided evidence outside the pleadiigsrespect to the issue of
exhaustion,” a court may fairly convert a motion to dismiss for lack of ei@uto a
motion for summary judgment under Rule 560st v. Soc. Sec. Adm|ir7.70 F. Supp.
2d 45, 49 (D.D.C. 2011kee alspe.g, Munsell v. Dept of Agric, 509 F.3d 572, 592
(D.C. Cir. 2007) (district court grant of 12(b)(6) motion to dismiss upheld graat of
summary judgment becaus&haustion was raised in the Government’s motion to
dismiss and thenutly addressed by the parties).

C. Motions For Summary Judgment On Exhaustion Grounds

Once a court has converted a motion to dismiss into a motion for summary
judgment, smmary judgment is appropriate “if the movant shows that there is no
genuine dispute as to any material fact and [thus] theamiods entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(a¢cord Talavera v. Shal638 F.3d 303, 308
(D.C. Cir. 2011). “A fact is material if it ‘might affect the outcometbé suit under
the governing law,” and a dispute about a material fact is genuine ‘Buitence is
such that a reasonable jury could return a verdict for the nonmoving pagyeéle v.
Schafer 535 F.3d 689, 692 (D.C. Cir. 2008) (quotiAgderson v. Liberty Lobby, Inc.
477 U.S. 242, 24(1986)). While the Court must view this evidence in the light most

favorable to the nommoving party and draw all reasonable inferences in that party’s
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favor, see, e.g.Grosdidier v. Broad. Bd. of Governors, Chairmat09 F.3d 19, 23
(D.C. Cir. 2013), the nomoving party must show more than “[tlhe mere existence of a
scintilla of evidence in support of” his or her positiefthere must be evidence on
which the jury could reasonably find ftme [non-moving party].” Anderson 477 U.S.
at 252. Moreover, the nemoving party “may not rest upon mere allegation or denials
of his pleading but must present affirmative evidence showing a genuineftgstuial.”
Laningham v. U.S. Nayy13 F.2d 1236, 1241 (D.C. Cir. 1987) (internal quotation
marks and citation omitted).

B. The United States Has Waived Its Immunity To Plaintiff’'sLawsuit

The applicable legal standards require tBsurtto determine at the outset

whether the United States has waived the defense of sovereign imnruthig context
therebyconsentingo sut, and if so, whethethe Mackinac Tribe’slaims fit within the
scope of any sucWaiver. SeeUnited States v. White Mountain Apache Trib87 U.S.
465, 472 (2003).In this regard, the partidsavetrainedtheir focus on the IRAseg
e.g.,Pl.’s Opp. at 19asserting that the required express waiver of sovereign immunity
appears in that statutelpef.’s Reply at 21 (arguing that the IRA waives sovereign
immunity only for federally recognized tribedyutthis Courtfinds that the IRA does
not itself contain language that amounts tevaverof sovereign immunity Instead
Plaintiff’s claims fallwithin the scope of the express waiver of sovereign immunity in
the Administrative Procedurkct.

1. Thelndian Reorganization Act Does N@bntainAn Express
Waiver OfSovereign Immunity

Plaintiff points to section 476(d)(2) ofthe IRA—which specificallystates that

“[a]ctions to enforce the provisions of this section may be brought in thepppate
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Federal district couff]” 25 U.S.C. § 476(d)(2andbased orthat statutoryverbiage,
arguesthat “[t]here is no serious question that Congress has wawoedreign immunity
to allow tribes to bring suit to compel the Secretary to hold an election dineéRA.”
(Pl.’s Opp. at 20.)Plaintiff is correct that sibsection (d)(2pf section 476uthorizes
Indiantribes to bring lawsuitsto enforce the provisions” of the IRk federal court
however this languagealone does nod sovereign immunityaiver make. Indeeds
this Court readsubsection (d)(2), Congress is speaking to the power of a federal court
to consider cases of this nature (actions to enforce the provisions of thedR¥Pdoes
not mentionwho maypropety be namedas adefendanin any such sujtmuch less
expresslypermit such enforcement actiotts proceed against the United States
Consequentlysubsection (d)(2js, at most ambiguous as far abe defense of
sovereign immunity is concerned, atitht sectiorthereforefails to qualify as the type
of unequivocal ad explicit waiver of sovereign immunitthat Plaintiff needs in order
to maintain this action SeeNordic Vill., 503 U.S.at 33 ("Waivers of the Governmers
sovereign immunity, to be effective, must be unequivocally expressed.ir{aite
guotation marksnd citation omitted)

Significantly, ourts have long held thaélhe mere fact that Congresgpressly
permits a certain claim to be broughtfederal courdoes not suffice to show that
Congress has abrogatdte defense of sovereign immunity that claim. SeeMunaco
v. United States522 F.3 651, 653 n.3 (6th Cir. 2008)[(]urisdictional statutes . .do
not operate awaivers of sovereign immunity.” (citation omittedpeealso, e.g.,Swan
v. Clinton 100 F.3d 973, 981 (D.Cir. 1996) (holding that 28 U.S.C. § 1331, which

states that “district courts shall have original jurisdiction of all civil atdiarising
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under the Constitution, laws, or treaties of the United Sidtedoes not constitute a
waiver of sovereign immunity)Washngton Legal Found. v. U.S. Sentencing Comm
89 F.3d 897, 901 (D.C. Cir. 1996holding that 28 U.S.C. §8 1361, which provides that
“district courts shall have original jurisdiction .to compel an officer or employee of
the United States. .to perform a duty owed to the plain{iff’ does not constitute a
waiver of sovereign immunity)Instead, ourtsconsidering whether statutorygrant of
jurisdiction qualifies asa waiver of sovereign immunity mubktok for a clearand
unequivocalktatenent that the United Statesor its agencies or officers-canbe sued
asadefendanin the permissibleaction

For examplethe Administrative Procedure Act (“APA”¥pecificallystates that
certainactions brought against the United Statekdl not be dismissed nor relief
therein be denied on the ground that it is against the United Statdghat‘the United
States may be named as a defendiar@ny such actiofi. 5 U.S.C. § 702see MatchE-
Be-NashSheWish Band of Pottawatomi Indians Ratchak 132 S. Ct. 2199, 2204
(2012) (noting that this section of the APA is a waiver of sovereign imipuni
Similarly, the Federal Tort Claims A¢tFTCA”) proclaims that “[tlhe United States
shall be liable . . . in the same manner and to the sane@teas a private individual
under like circumstances[.]” 28 U.S.C. § 2684geDolan v. U.S. Postal Serv546 U.S.
481, 485 (2006)notingthis section of th&TCA supplies a waiver of sovereign
immunity). The Tucker Act, too, expresspermits ‘anyclaim against the United
States founded either upon the Constitution, or any Act of Congress or guigtien of
an executive department, or upon any express or implied contract with thel Unite

States, or for liguidated or unliquidated damsige cases ot sounding in tort.” 28
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U.S.C. § 1491(a)(1)seeMitchell, 463 U.S.at215 (1983)(noting thatthis section of the
Tucker Act provides a waiver of sovereign immunity).

By contrast, a statute that says nothing about whether the Usitdds can be
sued under its provisions amusteadgenerally authorizes the filing in federal court of
an action to enforcprovisions ofthe statute merely connotes a grant of federal
jurisdiction that does not rise to the level of an express sovereign immumaiter.
See.e.g, Al-Haramain Islamic Found., Inc. v. Obam@&05 F.3d 845, 855 (9th Cir.
2012) (finding no waiver of sovereign immunity under the civil liabilitpyision of
Foreign Intelligence Surveillance Aattherethat provisionexpres$y permitted suit
against “any person who committed such violation” and the statutory tefirof
“person” did not includehe United States)n re Al Fayed 91 F. Supp. 2d 137 (D.D.C.
2000 (similar). In Geronimo v. Obamar25 F. Supp. 2d 18(D.D.C. 2010) the
district court considered statutory language¢ha Native American Graved3rotection
and Repatriation Act (“NAGPRA”}hat is substantially similar to th@ovision Plaintiff
relies onhere and rejected theplaintiff’'s contention thahh NAGPRA provision
authorizing“an action in district court to seek ‘such orders as may be necessary to
enforce the provisions of th[e] Act’” constituted a waiver of soveremgmunity,
concludinginstead that this languageerely “provides for a private right of actigh”

Id. at 185;see also id “NAGPRA does not provide a waiver of sovereign immuni}y.”

So it is here. Again, subsection (d)(2) of the IRA says only that “[a]ctions t
enforce the provisions of this section may be brought in the appropriderdtalistrict
court.” 25 U.S.C. § 476(d)(2)Unlike thelanguage that Congress used in &fA, the

FTCA, or the Tucker Agtsubsection (d)(2Hoes notstatethat the United States can be
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made a defendant in wrsuchaction; in fact, subsection (d)(2) makes no mention of the
United States at allAnd without such alear statemenabrogating the sovereign
immunity of the United Stateshis Court cannot conclude that a waiver of sovereign
immunity is “unequivocdl expressed in the statutory text” of subsection (d)(2ane

518 U.S. at 192seealsoBrown v. Sety of Army 78 F.3d 645, 650 (D.C. Cir. 1996)
(“[W]e must presume that a Congress that intends to waive sovereign immunity is
aware of the principles thavill govern our reading of the waiver. Therefore, having
said that we would take the legislature strictly at its word when it speeviiesher and

to what extent it waives sovereign immunity, we are bound to infer that ideteno
more than it said).

2. The AdministrativeProcedureAct WaivesDefendant'sSovereign
Immunity And AppliesTo Plaintiffs Action

The absencef an expressovereign immunity waiver isubsection (dR) of the
IRA meansthatthe Mackinac Tribémust look beyond the jurisdictional statute for a
waiver of sovereign immunity with respect to [its] claimUnited States v. Mitchell
445 U.S. 535, 538 (1980)Plaintiff has nd done anysuch thing in its briefing and
argument, buDefendant briefly sggests—andthen quickly dismissesthe possibility
thatthe APA might supplythe necessargovereign immunity waiver. SeeDef.’s Mem.
at 22 n5 (notingwith respecto 5 U.S.C. 88 70406 that “[tjhe APA provides a limited
waiver of the United States’ sovereign immunj}y but asserting thaPlaintiff “is
precluded from relying on” this waiver due to its failure to exhaust adminirsgra
remedies). The APA expressly and unequivocally prdes that, where a plaintiff
alleges that &n agency or an officer or employee thereof acted or failed to act in an

official capacity or under color of legal authoritythe case “shall not be dismissed nor
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relief therein be denied on the ground that iagainst the United States[.]” 5 U.S.C.
§ 70238 And this Court has carefully considered whether the AP#isquivocal
sovereign immunity waiver is available to the Mackidade with respect to the claims
it seeks to advance in this instant actioror the reasonshat follow, the Court has
concluded thathe APA's waiver applies to the Mackinac Trilseaction for at least two
reasons

First, becausehe APA’swaiver of sovereign immunity is available all who
satisfy the applicable statutory critereyenwhen aplaintiff has not broughits claim
against the United Statesder, or pursuanto, the APA. SeeZ Street Inc. v. Koskinen
No. 12CV-0401 (KBJ), 2014 WL 2195492, at *10 (D.D.C., May 27, 2014)(“[A] suit
need not have been brought pursuant to the APA in order to receive the benefit of that
statute’s sovereigimmunity waiver; indeed, the ‘APA’s waiver of sovereign immunity
applies to any suit whether under the APA or not.”” (Qquot@ttamber of Commerce v.
Reich 74 F.3d 1322, 1328 (D.C. Cir. 199@Pmphasis omitted) By its own terms, the

waiver applieq1) when a plaintiff claims thatdn agency or an officer or employee

8 The rdevant statutory provision states in full:

A person suffering legal wrong because of agency action, or adversebtedfor
aggrieved by agency action within the meaning of a relevant statutatiiked to
judicial review thereof. An action in a court of the United States seeidligf other
than money damages and stating a claim that an agency or an officer oryemplo
thereof acted or failed to act in an official capacity or under color of lag#iority
shall not be dismissed nor relief therein be denied on the ground tisaagainst the
United States or that the United States is an indispdegarty. The United States may
be named as a defendant in any such action, and a judgment or decree mégrée e
against the United Statedrovided That any mandatory or injunctive decree shall
specify the Federal officer or officers (by name or by title), andrtheccessors in
office, personally responsible for compliance. Nothing herein (19ca$fother
limitations on judicial review or the power or duty of theucbto dismiss any actionro
deny relief on any other appropriate legal or equitable ground; or (2) coatghority
to grant relief if any other statute that grants conserduit expressly or impliedly
forbids the relief which is sought.

5U.S.C. § 702.
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thereof acted or failed to act in an official capacity or under coldegdl authority’
and(2) when the plaintiff “seek[s] relief other than money damages.” 5 U.S.C. § 702.
Such is thecase heregiven thatin the instanttomplaint, Plaintiff Mackinac Tribe
alleges that the Secretafgiledto fulfill her statutory dutyo call a constitutional
electionfor Plaintiff when requesteddnd tie complaint request judgment ordering

the Secretaryto conductthat election (SeeCompl. | 40-45.)

Second, although Defendant argues th&intiff needs to fulfillan additional
requirementin order tobe able taely on the APA’s sovereign immunity waiver
namely,thatthe agency action that Plaintiff seeks to challenge must“imal” agency
action(seeDef.’s Mem. at 2.5 (“The APA provides a limited waiver of the United
States’ sovereign immunity by providing ‘a right to judicial review df‘fshal agency
action for which there is no other adequate remedy in a court.” (quBtmgett v.
Spear 520 U.S. 154, 175 (199,?)the D.C. Circuit rejected this very argument in
Trudeau v. Federal Trade Comin, 456 F.3d 178D.C. Cir. 2006) See id at 187
(holding thatAPA 8§ 702s waiver of sovereign immunit{applies regardless of whether
[the challenged agency action] constitutéeal agency actiofi).

To the extent thaPlaintiff Mackinac Tribe is here seeking to proceed under the
IRA, it is sufficient that its complaint alleges ththie agency has failed to act where the
law providesit must andPlaintiff need not identify a final agency action in order to

avail itself of APA’s sovereigmnmmunity waiver despite Defendant’s assertions to the

% In referencing “find agency action,” Defendant refers to Section 704 of the APA, whidesthat
“l[algency action made reviewable by statute and final agency actiowHah there is no other
adequate remedy in a court are subject to judicial review.” 5 U.S.C. § 70ds, TthDefendant’s view,
“[p]laintiff is precluded from relying on the only potentially avdila waiver of sovereigh immunity
because it has not exhausted the administrative remedies that are netessaryummate Interior’s
decisionmaking process.” Qjef.’s Mem. at 22 n.5.)
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contrary The Court is mindful, however, thabther limitations on judicial review or
the power or duty of the couto dismiss any action or deny any relief on atlyer
appropriate legabr equitableground” may nevertheless precludis action. 5 U.S.C

8 702 The Courttherefore must proceed to consider Defendant’s alternasgertion
thatthe complain must be dismissed because Plaintiff has not exhausted its
administrative remedies.SgeDef.’s Mem. at 30 (“Plaintiff’'s complaint should be
dismissed because Plaintiff has not exhausted its administrative renbgdasaining a
final determination regarding its recognition.”).)

C. Plaintiff Needed ToExhaust Its Administrative RemediesPrior To
Bringing This Lawsuit And Has Indisputably Failed To Do So

The administrative path to receiving the recognition and reorganization
assistance that Plaintiff M&inac Tribe asks this Court to ordesrclear:the Interior
Departmentequires Indian groups to apply for these benefits pursuant to the Part 83
Process.See25 C.F.R. p. 83, Procedures for Establishing That an American Indian
Group Exists as an Indiafribe; see alsa25 C.F.R.pt. 81, Tribal Reorganization
Under a Federal State. Plaintiffs donot dispute that théart 83 Process is the
mechanism by whiclsecretary now recognizes tribes and consequently determines
whetherindian groupsare eligible for federal benefits such as reorganization, yet
Plaintiff concedes that it has not pursuédseregulatoryprocedures (SeeHr’'g Tr. at
49:8). Instead, Plaintiff appearto assert that it has exhaedtts administrative
remedies because the complaint specifies that the tribe approached ther8e¢oreta
request an election pursuant to the IRA and “the Secretary did noth{(®géPI.’s
Opp. at 35 (noting that “[tjhe Sextary didn’t even make a formal decision that the

tribe was ineligible to reorganize under the statute, nor informapond to the
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tribe”); but seeHr’'g Tr. At 36:2-4 (noting that “when we asked the status of that
petition, the department sent a letter saying that the group is inactive now ipyimar
because the guy [who sent the letter] died”)

To the extent that Plaintiff maintains that its election request was sufficie
exhaustionand that it need not have undertaken the Part 83 Proeoekes the
circumstances presented hdre., because it believes thtte tribealready has been
federally recognized pursuant to a treaty or otherwise)less an authority than the
D.C. Circuit hasstrongly suggested otherwise. James v. U.S. Dep’t of Health &
HumanServs, 824 F.2d 1132 (D.C. Cir. 19873 group of Gay Head Indians sued for a
declaratory judgment thahe Interior Departmen's failure to include the Gay Headn
its list of federally recognized Indian tribes was contraryaiw,las well as an order
directing the Secretary to place the Gay Heads on the list of recogmized. See id
at 1135. The Secretary moved to disntiss complainton the ground thathe Gay
Heads had not pursued the Part 83 Process and thus had faieedaust their
administrative remedief®r receiving the federal recognition the lawsuit requestgde
id. Much like the Plaintiffs before this Court, the Gay Heads argued thabtitdwbe
redundant for them to exhaust administrative channels in an attempt ta &ddaral
recognition” because the Gay Hedusdalready been recognized in a reptirata
Presidential Commissionad prepared in 1822See id at 1133, 113637. (Seealso
Pl.’s Opp. at 2829.) The D.C. Circuit disagreed, affirming the district court’s
dismissal of the Gay Heads’ complaibgcause th&ay Heads had not exhausted their
administrative remedies by pursuing the administrative recognition pgo&=e id at

1138. In so holding, th@amesCourt explained that ®quiring exhaustion of the
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Department of the Interids procedures for tribal recognition, before permitting judicial
involvement serves the purposes of the exhaustion doctrine in“tleafuiring
exhaustion allows the Department of the Interior the opportunity to appbeveloped
expertise in the area of tribal recognitjdri and “the factual record developed at the
administrative level would most assuredly aid in judicial review shoulgp#iges be
unsuccessful in resolving the mafiet I1d; seealso Avocados Plus370 F.3dat 1247
(noting thatthe exhaustion doctrine serves the function8adfording parties and courts
the benefits of agenciesxpertise, [and] compiling a recoetlequate for judicial
review!” (internal quotation marks and citation omitted)

The Circuit’s reasoningn Jamesclearlyappliesto the circumstances presented
in this case.Although PlaintiffMackinac Tribemay haveapproached the Secretary to
ask for anelectionpursuant to the IRAand thereby invoked the administrative pees
to some extent, it did not ask the agemlegrelevantquestion for the purpose of the
administrative processi.e., whetherthe Mackinac Tribesatisfiesthe Part 83
requirements for federal recognitiefwhich according to the agency, ispaecursor to
any request that th&ecretarycall an election for reorganization of the tritfe This
Court concludes that is precisely because there is no genuine disputethieat
Mackinac Tribefailed to seelanagency deisionregardingrecognitionbefore it filed
its lawsuit in federal court thatummary judgment must be entered for Defendant.

Indeed,the Interior Department unique expertise in Indian affairs makes the agency

10This Court need not, and does not, reach the merits of the agency’sitiontthat recognition
through the Part 83 process is ttwly vehicle by which an Indian group is entitled to the benefits of
reorganization under the IRA(SeeDef.’s Mot. at 25-34.) Instead, the Court here holds only that a
group such as the Mackinac Tribe miisst proceed through the administrative process for formal
recognition before it can bring a lawsuit that requests recognitioneorgjanizaton by court order.
Seeinfra note 11.
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better suited than the courts to determine whether or not Plaintiff shouketibeatly
recognized as an Indian trile the first instance, and the factual record that would be
developed during the agency’s review of plaintiff’s claim would be usefthé court
in reviewing of the agency’s decisiosge James824 F.2dat 113. Therefore,“the
policiesunderlying the exhaustion doctrine dictatbis result. United Tribe of
Shawnee Indians v. Unitédlates 253 F.3d 543, 550 (10th Cir. 20QEeealso Sandy
Lake Band 2011 WL 2601840, at * 4noting that “equiring an entity seeking an IRA
election to first request federal acknowledgniesrisura that the evidencéhe tribe
offers in support of its claiiwill be presented to the appropriate agency with the
requisite expertise and established regulatory proce$s.”).
1. CONCLUSION

Although sovereign immunity poses no bar to the instant actrmnMackinac
Tribe has admittedly failedo request recognition through tepartment of Interior’s
Part 83 Process. Exhaustion of existing administrative remeulies be accomplished

prior tofiling a suit of this nature.SeeJames 824 F.2dat 11338. Consequently, as set

111t bears repeating that this Court is not suggesting that the agew®ssarilyis correct when it

argues that theole means ofrecognition thais cognizableunder the IRA is the recognition that results
from the Part 83 ProcessSeeFederally Recognized Indian Tribe List Act of 1994, Pub. L. No.-103
454, 108 Stat. 4791, Section 103 (1994) (codified at 25 U.S.C. § 479a) (“Indian tribes presaynthe
recognized by Act of Congress; by the administrativecptures set forth in part 83 of the Code of
Federal Regulations denominated ‘Procedures for Estahlysthiat an American Indian Group Exists as
an Indian Tribe;’ or by a decision of a United States court.”). InstdedCourt merely holds that
before aplaintiff may file a lawsuit seeking to compel the Sdarg to call a constitutional election
pursuant to the IRA, the plaintiff must first pursue the Secretamgegnition process. If the
recognition process results in a decision adverse to Plaimpfdsition, Plaintiff may challenge the
Secretary’s decisioras well as the method by which she reathieat decision-in federalcoutt, see5
U.S.C. 8 706 (a court shditompel agency action unlawfully withheld” aritiold unlawful and set
aside agency aion, findings and conclusions” that the court finds to be “advitr capricious, an abuse
of discretion, or othervgie not in accordance with law”), and in suecbase, the administrative record
will undoubtedly aid the Court’s review of the agency’s decisidihus, byrequiring“exhaustion” this
Courtrefersonly to Plaintiff’s obligation toseekrecognition through the Part 83 Process, not tp an
obligation toreceivesuch recognition
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forth in the accompanying order, Defendant’s Motion for Sumndaidggment(as ths

Court has now construed its Motion to Dismissll be GRANTED.

DATE: March 31, 2015 KAanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Jueg
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