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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RONALD L. WHITE etal.,
Plaintiffs,
V. Civil Action No. 14-0478PLF)

TOM VILSACK, Secretary
United States Department of Agriculture

N e N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Ronald L. Whitehas filed this putative class actiagainsthe United States
Department of Agricultur€¢ USDA”), based on USDA'’s historical discrimination against
African American farmers its provision ofarmingcredit and benefits. Mr. White, proceeding
pro se, invokes the Equal Credit Opportunity Act, Title VI of the Civil Rights Act of 1964, the
constitutionakights to equal protection and due process protected by the Fifth Amendment, and
42 U.S.C. § 1983USDA has filed a motiorio dismiss the complaint under Rules 12(b)(1) and
12(b)(6) of the Federal Rules of Civil Procedwaguing that Mr. White lacks standing; that his
claims are otherwise jurisdictionally barred by the United States’ somarergunity;and that
his claimsare untimely as well as precluded by the doctrine of res judi&daed on the Court’s
consideration of the parties’ papers, the relevant legal authorities, and theeadrd in this

case, the Court will gratiSDA’s motion to dismiss the complaiht

! The materials considered in connection with the pending motion incthde:

complaint (“Compl.”) [Dkt. No. 1and accompanying attachmertsSDA’s motion to dismiss
[Dkt. No. 4] and the memorandum in support the(6dSDA MTD”) [Dkt. No. 4-1];the
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. BACKGROUND
In the complaint, Mr. White recounts somelaé painful history surrounding
USDA'’s discrimination against African Americdarmers. SeeCompl. at 2. As this Court has
recognizedfor decades USDA and local county commissioners to WHSRA delegated
power “discriminated against African American farmers when they denikgedeor otherwise
frustrated the applications of those farmers for farm loans and other credieaefit

programs.” _Pigford vGlickman 185 F.R.D. 82, 85 (D.D.C. 1999).

In thePigford class action, this Court approved a Consent Decree between USDA
anda plaintiff classcomposed of thousands African American farmerswhichcreateca
medanism for resolvingheindividual claims of class members outside the traditional litigation
process By the end ofhe claims resolutioprocess, nearly 23,000 claimants had been found
eligible to participate, and the federal government had provided more than $1 biliadal i
relief to prevailing claimantsSeeMonitor’s Final Report on Good Faith Implementation of the
Consent Decree and Recommendations for Status Conference (Apr. 1, 2012) [Dkt. No. 1812 in
Civil Action No. 97-1978] at 1. In addition, more than 60,000 potential claimantsweie
unable to participatm Pigfordbecause thelgad not submitted timely clainssibsequently had
their claims resurrected by Congrélssough a provision of the Food, Conservation, and Energy

Act of 2008 (“2008 Farm Bill").Seeln re Black Farmers Discrimination Litig856 F. Supp. 2d

1,11-12 (D.D.C. 2011). This Court approved a Settlement Agreement between those plaintiffs

declaration of Richard Bithell (“Bithell Decl.”) [Dkt. No. 4-2]; Mr. White'sst opposition to
USDA'’s motion to dismiss (“White 1st Opp.”) [Dkt. No. 6]; Mr. White’'s second opposition to
USDA'’s motion to dismiss (“White 2d Opp.”) [Dkt. No}; Mr. White’s errata (“White Errata”)
[Dkt. No. 8]; and USDA's reply to Mr. White’s oppositiotssthe motion to dismiss (“USDA
Reply”) [Dkt. No. 10].



and USDA, which led tthe implementation of anotheon4judicial claims resolution process
with a potential total payout @fiore than $1 billiorn relief.
Mr. White’s complaint appearsainlyto be areffort to bring a new lawsuit on

behalf of persons whaere unable to participate in tRegfordor theln re Black Farmers

Discrimination Litigationclass actions, due eitherdadack of notice or to purported

ineffectivenes®f counsel. SeeCompl. at 3-4. According to Mr. White, “those left out[] have an
absolute right to come in now/d. at 3% Mr. White also seems to include within Ipigtative
class those persons who dakficipate a claimants in the two cases, but who “were not served
well by the lawyers.”ld. In addition, Mr. White has filed an “errata” tremhendgshe complaint
by adding as plaintiff&the following groups of aggrieved victims of simildiscrimination [by
USDA]: Hispanic Americans, Females][] of all colors, Native Amefgg@and the White
Underclass. White Errata at 1In the complaintMr. White also appears to challenge two
features shared lilie Consent Decree and the Settlement Agreement: the requirement that
claimantsmust have previously complained of discriminatioat@ppropriate authoritgf the
United States government; and the provisiesiablishinghe finality ofall decisiongendered

by the neutralsesponsible for processing aadjudicating plaintiffs’ claims SeeCompl at 34.
Mr. White seeks on behalf of tipaitative clasSsunspecified damages, in excess of $75,000.00

each, plus paralegal feedd. at 1.

2 Mr. White also attaches to one of his opposititemorand a “petition” bearing

the case number froin re Black Farmers Discrimination Litigatipseeking an injunction
restraining the Claims Administrator in that case from distributing damage awgmevailing
claimants. SeeWhite 1st Opp. at ECF pages 6-13. The gravamen of this petition appears to be
that Mr. White and his cplaintiffs wished to become members of the class, but were
inadequately assisted by counsel and missed out on their opportunities taSeisio at 7.




[I. DISCUSSION
The Court agrees with USDA that Mr. Whge€omplaint must be dismissed.
First, to the extent thalir. White seeks to initiate a new class action lawsuit on behalf of would-

be claimants ifPigford andln re Black Farmers Discrimination Litigatiavho did not

participate due either tlack of notice or tpurportedneffectiveassistance of counséhis
effort isforeclosedoth by thePigford Consent Decreand by the Settlement Agreementnire

Black Farmers Discrimination Litigation

Persons who failed to opt out of tAmford class are bound by the settlement of
thataction and therefore cannot naseek relief for alleged injuries thatight have been

redressable under the Consent Decf®eePigford v. Veneman, 208 F.R.D. 21, 23 (D.D.C.

2002). A purported lack of tice to some class membealses notlterthatconclusion. Seeid.;

seealsoPigford v. Veneman, 355 F. Supp. 2d 148, 161-63 (D.D.C. 2005) (rejecting challenge to

the sufficiency of notice provided to tRegfordclass). Nor doeghe allegation thaheffective
legal representation fstrated some woulte claimants’ effodto file claimsprovide grounds
for upsetting the preclusive effect of the Consent DecAdthough at one juncture during the
claims resolution process Rigford class counsel’'sepresentation of somedividual claimants
was deemed so deficieas$ to warrant modification of th@onsent Decre® permit extension of

certain critical deadlineseePigford v. Venema292 F.3d 918, 925-28 (D.C. Cir. 2002), such

relief was onlyavailable to claimants who could demonstrate tifi@y had been represented by
class counsdratherthanby privately chosen counsel), whose errcaissed themrejudice. See

Pigford v. Veneman, 344 F. Supp. 2d 149, 521(D.D.C.2004). In other instances, the Court

has rejected arguments advanced by claimants seekilogis forms of relief on the basis of

purported ineffective assistance of coungzePigford v. Veneman355 F. Supp. 2dt 164-65;




Pigford v. Veneman, 217 F. Supp. 2d 95, 98-99 (D.D.C. 2002). In the present case, Mr. White's

vague, general referencesaltegedineffective assistance provided by class counsel in assisting
would-beclaimants to complete claim formrseeCompl. at 3, could not support modification of
thePigford Consent Decree, and therefore certainly coulgprmtide any grounds fatisturbing

the preclusive effect dhesettlemenbetween the class and USBA

With specificreferenceo In re Black Farmers Discriminatidntigation, the class

in that case was narrowly defined by Congiagfie 2008 Farm Bill to include only those
persons who previously hatibmitted a latdiling request under Section 5(g) of tRegford
Consent Decree, avdho had not obtained a determiion on the merits of theRigfordclaims.

Seeln re Black Farmers Discrimination Litig856 F. Supp. 2dt 1112, seealsoid. at32-33

(rejecting challenge to narrowness of class definmtioBettlement Agreemeras class
“encompasgd] every individual authorized by the [2008 Farm Bill] to pursue relief under its
provisions). As inPigford this Court concluded that the notice provided to the class was
adequate, sad. at 28-29, and thgeneraldeadline to file a claippassed morthan two years

agq on May 11, 2012Seeid. at 23. This Court has no authoritypermit the filing of new

claims nor the initiation of a new lawsuit, by persons who contend that they were members of
the class yet did not timely submit claimsaccor@nce with the terms of the Settlement
Agreement And  the extent tha¥ir. White seeks relief for putative class members who were
denied membership in the class due to cotma#égedlyineffective assistance in helping to fill

out claim formsseeCompl.at 3 the Court has been presented with no specific facts that would

3 To the extent thd¥r. White purports to seek redress for USDAlkged
discrimination during the decades from 1910 to 18é@Compl. at 2, such claims would be
clearly foreclosed bthe Equal Credit Opportunity Astfive-year statute of limitations.
Seel5 U.S.C. § 1691e(f).



even warrant consideration of the possibility that the Settlement Agréshwarid be modified
to allow the filing of new claims

Mr. Whités complaint also seems to assg#ralengesto provisions of the
Consent Decree and Settlement Agreerpentiding that claimants must have previously
lodged a complaint of discriminationth a relevangovernmental authorifyas well as
challengs concerninghe finality ofdecisions rendedsby neutrals irthe claims resolution
processesSeeCompl. at 3-4.But as highlighted by USDA in its motion to dismi#4;. White
does not allege that he was a member of either class of planatiffeat he was personally
prejudiced by the Consent Decree or the Settlement Agreeameingo lacks standing in his own

right to object to the terms of thesgreementsSeeRahman v. Vilsack, 673 F. Supp. 2d 15,

18-19 (D.D.C. 2009) (persons who are not members of class do not have standing to challenge
settlement terms, unless they can show that settlement prejudiced Exam)assuming that

some as yet unnamed plaintiisthin Mr. White’s putative classvould have standing toise
objectionsto the terms of the Consent Decree and Settlement Agréemand construing Mr.
White’s complaint generously as something akin to a motion for reconsiderationtefriseof
thesesettlements— the Courtfinds no reason to reconsider ieterminations thdtoth the

Consent Decree and the Settlement Agreemecitiding the particular provisions cited by Mr.

White, were fair SeePigford v.Glickman 185 F.R.Dat100-01, 107-08, 113n re Black

Farmers Discrimination Litig856 F. Supp. 2d at 36, 42.

4 The complaintlso citesTitle VI of the Civil Rights Act of 1964 and USDA'’s
regulations implementing that statute, as well as 42 U.S.C. § 1983 and the constitiginis &b
equal protection and due process protected by the Fifth Amend®eeCompl. at 1.But as
USDA pointsout, none of these provisions could serve as the basis for the monetary relief
sought from the United States by Mr. WhigeeSettles v. U.S. Parole Comm’n, 429 F.3d 1098,
1104 (D.C. Cir. 2005) (“Section 1983 does not apply to federal officials acting under color of
federal law’); Kelley v. FBI, Civil Action No. 13-0825 (ABJ), 2014 WL 4523650, at *20-22
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lll. CONCLUSION
For the foregoing reasons, the Court will grant USDA’s motion to dismiss Mr
White’s complaint.Because it is apparent that Mr. White cannot cure the deficiencies in the
complaint, the dismissal is with prejudic&n appropriate Order accompanies this Opinion.

SO ORDERED.

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: February 19, 2015

(D.D.C. Sept. 15, 2014) (sole damages remedy available under Fifth Amendmeneis for s
discrimination in the workplaceRynaLantic Corp. v. U.S. Depdf Defense885 F. Supp. 2d
237, 291-92 (D.D.C. 2012) (Title VI does not apply to programs “maintained directly éafed
agencies”) (quotingVise v. Glickman257 F. Supp. 2d 123, 132 (D.D.C. 2003)). In his second
opposition memorandum, Mr. White redeices the Federal Tort Claims Act, 28 U.S.C.

8 1346(b), and contends that this statute waives the defendant’s sovereign immunity for the
alleged discriminatory acts at issugeeWhite 2d Opp. at 1-3. The Court agrees with USDA
that the FTCA has no appdtion here._SeBlornbeck Offshore Transp., LLC v. United States,
569 F.3d 506, 509 (D.C. Cir. 2009)t(f's well-established thathe violation of a federal statute
or regulation by government officials does not of itself create a causteayf anderthe

FTCA.”) (quoting Art MetalUSA, Inc. v. United States, 753 F.2d 1151, 1157 ([Ti€.1985)).
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