ESPINOSA v. DONOVAN Doc. 8

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TOMASA. ESPINOSA,
Plaintiff,
V. Civil Action No. 14-482 (RDM)

SHAUN DONOVAN,

Defendant.
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MEMORANDUM OPINION

Plaintiff Tomas Espinosan employee of the.S. Department of Housing and Urban
Development (HUD”), broughtthis employment discriminatiosuit against the Secretary of
HUD in his official capacity, allegingiolations ofTitle VIl of the Civil Rights Act of 1964
(“Title VII" ), 42 U.S.C. 88 200=et seg. Plaintiff, who is Hispanic and was born in the
Dominican Republicalleges that thelUD discriminated against him based on race and national
origin by denying his requessfor alateraltransferto Boston andby failing to selechim for a
position in Boston.HUD now movego dismissn part, orin the alternativefor partial summary
judgment. See Dkt. 4. For the reasons explained beltive motion iSGRANTED in part and
DENIED in part. To the extent portions of the complaint are dismissed for ftdlstate a
claim, Plaintiff may filean amended complainbnsistent with this Memorandunp@ion
within 20 days, and Defendant may respond to the complaint or amended complaint within 40

daysof this Memorandum Opinion.
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|. BACKGROUND

Plaintiff began working foHUD as an auditor in 20008ee Compl. 1 19. By 201%he
hadbeen promoted senad times andvasasupervisory auditor, grade level GS-14H0OD'’s
Office of Inspections and Evaluations in Washington, C8& Compl.|17, 19-21 see also
Final Agency Decision, Dkt. 1, Ex. 1 at 3 (“AdmiDecision”) He allegesthat in that role he
supervisedetween six andight employeesSee Compl. 1 21.

Although the complaint allegessingle coundf discriminationin violation of Title VII,
see Compl. 11 58-65, that courgstsonfour possibleagency actionseeid. Plaintiff thus
appears to assddur claimsof discrimination eachbased on onef the fouractiors. Seeid.
Two of his claims are based on his ngglectionfor a supervisory auditor position Boston.
See Compl. 11 61, 62. The Boston position was advertisexk, first inFebruary 2012 under
vacancy announcement HJDIG-022,see Compl. 1 30, 31; Dkt. 4 at 1%,2 andagainin
May 2012 under vacancy announcemenHlDIG-042,see Compl.141, 42; Dkt. 4 at 14-15,
11 3, 4. Plaintiff filed an application in response to firet vacancyannouncement; when that
announcementas cancelled in mitlay, he filed an application in response to the second
vacancyannouncementvhich was also cancellecgee Compl. § 49; Dkt. 4 at 14-1%f2, 3, 4.

Theother twoclaims are based dUD’s failure to grantPlaintiff's requests foalateral
transferto Boston to fill the same position covered by the vacancy announcenréaitstiff
requested a lateral reassignment in Febr@@fy?, but he was tolidistead to file an application
in response to thirst vacancy announcemen$ee Compl. §f 32, 3Dkt. 4at 157 5. In June
2012,Plaintiff contactedHUD’s Human Resources staff expressnterest ina lateral transfer
butdid not receive aesponse.See Compl. Y45, 46;Dkt. 4 at 15 § 6.The partieslo not appear

to dispute that botbf these requests weedfectively denied.



Plaintiff alleges that hérst contacted an Gual Employment Opportunity (“EE)p
counselor about the foatlegedly discriminatory actioren August 17, 2012See Compl. 1 53
Dkt. 4 at 15-16 § 7His amendeddministrativecomplaintallegedthatHUD officials
discriminated against him lwice failing to select hinfor theBoston position anby failing to
granthis two requests for a lateral reassignmentransfer. See Admin. Decision 2-4. On
December 242013,HUD issued dinal decision concludinghatthese actions wengot
discriminatory Admin. Decision 17. Within 90ays of receiving the finalettision,Plaintiff
filed this action.See Compl. {1 15, 16, 13ealso 42 U.S.C. § 2000e-16(c); 29 C.F.R.

§ 1614.407(a).
[I. LEGAL STANDARD

HUD hasmovedto dismissn part under Rule 12(b)(6), or in the alternatiioe,partial
summary judgmentnder Rule 56.

A motion to dismiss under Rule 12(b)(6) tests the sufficiency of the complaint. When
ruling on such a motion, treurt “must accept the complaint’s allegasaas true and draw all
reasonable inferences in favor of the moaving party. Gordon v. United States Capitol
Police, 778 F.3d 158, 163-64 (D.C. Cir. 2015). “To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as trustdte a claim to relief that is plausible
on its face. A claim has facial plausibility when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendanteddiathe misconduct

1 Plaintiff alsoassertedhatHUD managemenrdiscriminated against him in November 2012 by
changing his job title, requiring him to report to a different supervisor, amugféd increase his
grade level to G85. See Admin. Decision 1, 4-5The claimsbased on the November 2012
events were disresed at the administrative levede id. at 17 andPlaintiff doesnot assert a
claim based on those evemghis litigation.



alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. Twombly,
550 U.S. 544, 556, 570 (200{gjtation omittel).

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a)see Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)A fact is
material if it ‘might affect the outcome ofdlsuit under the governing law,” and a dispute about
a material fact is genuine ‘if the evidence is such that a reasonable jury cautdargdrdict for
the nonmoving party.”Seele v. Schafer, 535 F.3d 689, 692 (D.C. Cir. 200@juotingLiberty
Lobby, 477 U.S. at 248)Whenconsidering a motion for summary judgment, the “evidence of
the non-movant is to be believed, and all justifiable inferences are to be drawnawvohis f
Liberty Lobby, 477 U.S. at 255.

[11. ANALYSIS

HUD’s motion presents twdefense. First,it argues thathe complaint fails to ate a
claimbased on the failure grantalateraltransfer or reassignmertecause suchfailure,
without more, is not an adverse employment action for purposade¥VT. Secondijt argues
that Plaintifffailed to timely exhaust his administratiremediesvith respect to three of the four

allegedly discriminatory actionsThe Gourt will address these arguments in turn.

A. TheLateral Reassignment and Transfer Requests

“Title VII provides that [a]ll personnel actions affecting employeesin executive
agencies . . shall be made free from any discrimination based on race, color, religion, sex, or
national origin.” Weber v. Battista, 494 F.3d 179, 182 (D.C. Cir. 2007) (quoting 42 U.S.C.
§ 2000e-16(a)).To allege a prima facie casé employmentiscriminationunder Title VII

based on indirect evidence plaintiff mustshowthat e ‘is a member of protected classthat



he ‘suffered an adverse employment action,” and ‘that the unfavorable action gives rise to an
inference of discriminatioi. Youssef v. FBI, 687 F.3d 397, 401 (D.C. Cir. 2012) (quotiaglla
v. Mineta, 284 F.3d 135, 145 (D.C. Cir. 2002)).

Not all unwelcomeactionsby an employecount asadverse employment action§he
Court of Appeals has held thatt‘@mployee suffers an adverse employment action if he
experiences materially adverse consequences affectitgrthg, conditions, or privileges of
employment or future employment opportunities such that a reasonable trigraafiflacfind
objectively tangible harri. Forkkio v. Powell, 306 F.3d 1127, 1131 (D.C. Cir. 200%e also
Burlington Indus,, Inc. v. Ellerth, 524 U.S. 742, 761 (1998)A"tangible employment action
constitutes a significant change in employment status, such as hiring, ailimg fo promote,
reassignment with significantly different responsibilities, or a datisausing aignificant
change in benefits)” In contrast, “purely subjective injuries, such as distection with a
reassignmenpublic humiliation or loss of reputatiorgre not adverse actionskolcomb v.
Powell, 433 F.3d 889, 902 (D.C. Cir. 2006) (quotiagrkkio, 306 F.3d at 1130-31) (quotation
marks omitted).

At least for present purposé$lJD does not dispute th#te complaint states claims
based orPlaintiff's allegednon-selectiongo fill the vacancies advertised in February and May
2012. It argues, however, thaettomplaint fails to statelaims based on HUD’s allegddilure
to grantthe Plaintiffalateral transfeor reassignment. As HUD correctly observes, the denial of
a lateral transfer or reassignmenot, without morean adverse employment actifamm
purposes ofitle VII. See Brown v. Brody, 199 F.3d 446, 455-57 (D.C. Cir. 1999ewart v.
Ashcroft, 352 F.3d 422, 426-27 (D.C. Cir. 2003) (“[Bnown we recognized that while

generally lateral transfers, or the denial of them, could not be considereceasiw@isyment



actions, there are circumstances where they could edther, a plaintiff who is made to
undertake or who is denied a lateral transféirat is, one in which [heduffers nadiminution in
pay or benefits—does not suffer actionable injury unless there are some other materially
adverse consequences affecting the terms, conditions, or privileges of [pisyerant or [his]
future employment opportunitiesich that a reasonable trier of fact could conclude that the
plaintiff has suffered objectively tangible harnBrown, 199 F.3d at 457Here, HUD argues
thatPlaintiff has failed to allegany loss bpay or benefits or any othedwerse employment
action,and that, accordingly, his lateral transfer claims should be dismissed. Dkt. 4 at 9-10.
The type of “tangiblemployment action” that is actionable under Tilé typically
“inflicts direct economic hariron the plaintiff. See Burlington Indus., 524 U.S. at 762-63But
this is not invariably true. Most notablyeassignment with significantly different
responsibilities’ even without any reduction in pay or benefits or other direct economic loss,
may constitute an adverse employment actankkio, 306 F.3cat 1131, as may the loss
diminution of supervisory or programmatic duti€zekalski v. Peters, 475 F.3d 360, 364-65
(D.C. Cir. 2007)Stewart, 352 F.3d at 426. The question whether a reassignment—or denial of a
reassignmentrises to the level of an adverse employment actimreover, is often highly fact
dependent. For this reason, the Court of Appeals has held that thassgeretally a jury
question.” Czekalski, 475 F.3d at 365There is also a “critical difference” in the standards
district couts should applyat the motion to dismiss and motion for summary judgment stages in
evaluating whether an alleged adverse employment delisrwithin the scope of Title VII
Gordon, 778 F.3cat 163. At the motion to dismiss stagéthe circumstances of th[e] case™ are
often unknown “because no discovery has taken placéd.”at 163 (quotingHunter v. District

of Columbia Child and Family Services Agency, 710 F. Supp. 2d 152 (D.D.C. 20}.0)



Yet, even at the motion to dismiss stage, a plaintiff must satisfy minimal stafmlards
alleging some material adverse employment actifibjetailed factual allegations” are not
required,Twombly, 550 U.S. at 55, but a plaintiff must at least “plead| ] factual content that
allows the court to draw the reasonable inference that teedht is liable for the misconduct
alleged,”Igbal, 556 U.S. at 678. Heréthe complaint fails tallegeany facts that would support
an inference that the alleged lateral transfer dend@istituted the type @adverse employment
actionrequired to st a claim undefitle VII. The complaint alleges that Plaintgtiffered
stress, anxiety, and related medical conditions, “financial stress frdiailbts attempts to move
to Boston,” “fear of reprisal and discrimination,” “embarrassment, lowestden, damage to
his personal and professional reputation, a loss of earnings, and considerablaisierds,”
see Compl.qq 57, 65. Most of these allegations, however, assert the kindgioés that the
Court of Appeals has held are insufficient asatter of law As the Court of Appeals has
explained “mere idiosyncracies of personal preference,” “[p]urely subjective injwues, as
dissatisfaction with a reassignment,” and “public humiliation or loss or regmitatill not
suffice. Forkkio, 306 F.3d at 1130-31 (quotation marks omitteel also Holcomb, 433 F.3dat
902 (same).

A loss of earningsan of course, constitutenactionablanjury, but a employer’s
failure to grant a “lateral” transfer or reassignment from one poddiarsimilarposition at the
same gradesee Compl. 120, 30, 42, would not normally reduae employee’garnings Here,
the Plaintiff merely alleges loss of income with no elaboration or conitéxtoes not allege
that the Boston position paid a higher salary or provided more generous benefits;dsat he |
“future employment opportunitiesFForkkio, 306 F.3d at 1131; that he lost valuable training

opportunities; or any other factual basis for concluding that he lost earningsi&neficial



rewardsor anyother source of income as a result of the conduct alleged in the complaint.
AlthoughPlaintiff is not required to allege facts such as these in d&@mbly, 550 U.S at

555 “[t]hreadbare recitals of the elements of a cause of action, supported by mevsa@gncl
statementsdo not suffice,1gbal, 556 U.Sat 678. Becausehe complaint isdevoid ofany
factualcontent that woul@llow the Court tanfer thatthe denial®of Plaintiff's requests for a
lateral transfeconstituted‘adverse employmeiaiction$ under the governing case lawfails to
state a clainbbased on those denialSee Casey v. Mabus, 878 F. Supp. 2d 175, 184 (D.D.C.
2012) @ismissing discrimination claifmecauséallegations regarding denial of training are
simply insufficientto establish an adverse employment action” absent “some concrete factual
allegation that [plaintiff'$ training deficit imposed a tangible harm on the terms, conditions, or
privileges of her employment"Jackson v. Acedo, 2009 U.S. Dist. LEXIS 75892, *14-15

(D.D.C. 2009)dismissing discrimination claim because an allegation that plaintiff's employer
denied her request for a schedule change was insufficient to support arcetbarshe

suffered an adverse employment action).

In his opposition tdtHUD’s motion,Plaintiff argueghathe was harmed by the denial of a
lateraltransferbecause thBoston position “involved greater supervisory dutresponsibilities,
and prestigeand would have certainly furthered his careddkt. 5 at 12.An allegation that
Plaintiff was denied an opportunity for significantly greater supervisangsiar responsibilities
might well be sufficient to state a claim. But that is not what the complaint saysd,titiee
complaint does not allege asignificant advantage® the Boston position, other than location,
over the positiorPlaintiff already held at HUD’s headquartefSf. Pittsv. Howard Univ., 13 F.
Supp. 3d 14, 20 (D.D.C. 2014) (holding that allegations thaassignment reduced the

plaintiff's direct repots “by over 80%, . . . accompanied by diminished respomies,” sufficed



to defeat the defendantisotion to dismiss) To thecontrary, to thextentthatany inference
might be drawn fronthe scantactual allegationactually containeth the complaint, it appears
that theBoston position involvetewer supervisory duties and responsibiliti€laintiff alleges
that hesupervised between six and eight subordinate auditors ingeompl. I 21while
there were only four subordinate audstor Boston,see Compl.  47. If, in facthe Boston
position “involved greater supervisory duties, responsibilities, and présag®Jaintiff asserts
in his opposition brief, Dkt. 5 at 12, he needs to amend his complaint to include those
allegations. As currently pled, however, the complaint contains no such allegations.
Plaintiff alsoinvokesStewart v. Ashcroft, 352 F.3d 422, 426-27 (D.C. Cir. 2Q00®&hich
held that the denial of a lateral transfer from one Senior Executive SESEES”) position to
another caronstitute an adverse employment actiohe Minimal facts alleged herdowever,
fall far short of those istewart. Sewart explained that lateral transfers are not normally
considered adverse employment actions, buji@itvsets this case outside the norm is the
structure of the SESgeeid., because SEBositions haveimilar pay and benefitshile
differing greatly induties and potential for career advancenmssetid. The plaintiff in Stewart
experienced an adverse employment action because he was dearedea to his supervisor’s
job.” Seeid. at 427. As discussed aboveJaintiff alleges ndactssupporting thenferencethat
the Boston position was superior to the position he already held. Nor does hamji@geer
circumstances that might “set[ ] this case outside the fofeeid. at 426-27. Indeedhé
closest the complaint comes to settingBoston position apart from the positiBfaintiff held
at HUD’s headquarters the allegatiorthat aHUD memorandum described the Boston position
as a “criticalsupervisoy positiorf ].” Compl. 125; see Dkt. 5 at 12.The allegation that HUD

used the word “critical” in one memorandum, however, provides an insufficient basis-rgtandi



alone—to allege that Plaintiff suffered an adverse employment actibe.cdémplaintfor
examplenever alleges that this was a meanihdfstinction or that the responsibilities or duties
of the two positions were “significantly differentbrkkio, 306 F.3d at 113Tompare

Czekalski, 475 F.3d at 3645 (before reassignment plaintsfipervised several hundred
employees or contractordier reassignment plaintiff supervised fewer than ten employees).

Plaintiff argues thaat some point after the agcy denied i a lateral transfehe lost
his supervisory responsibilities and “newpervises no staff at all.3ee Dkt. 5 at 12see also
Czekalski, 475 F.3dat 365(“[w]ithdrawing an employee’s supervisory duties . . . constitutes an
adverse personnel actio(fuotation marks omittefl) If the complaint alleged that the denial of
the requested transfer directly resulted in Plaintiff's loSsupervisory responsibility, it would
likely suffice. Butit contains no such allegation. To the contrary, as previously noted, it appears
to allege that the Boston position involved fewer supervisees. Moré&daetiff himselfasserts
thathis suypervisory duties were withdrawn as result of the Agency’ssubsequent realignments
and reorganization’s Dkt. 5 at3 (emphaseadded)Again, if there is some direct connection
between the denial of Plaintiff’s transfer and his loss of supervisory respiypsit@lneeds to
allege the relevant facts in his complaint.

Finally, Plaintiff argueghatHUD waived anyargument thats denias of his requests for
lateral transfer wermot adverse employment actions, because with respect to “both of
[Plaintiff's] requestsHUD’s administrative decision “stated that Plaintiff met prigma facie
claim with the exception of proving comparatordmnce.” See Dkt. 5at9-10. Plairtiff's
opposition elides the distinction betwadbD’s affirmative defensef untimely exhaustion,
which can be waivedee Bowden v. United Sates, 106 F.3d 433, 438 (D.C. Cir. 1997), and a

plaintiff's burden of allegin@ sufficient claim undefitle VII. Plaintiff, moreover,

10



mischaracterizes tredministrativedecision, which did not concede that he alleged an adverse
employment action based on the denial of a lateral transfer or reassigiioené contrary, it
merely statedhathe “arguably satisfied the second element concerning an adverse employment
action, as [he was] nallowed to transfer to BostdnAdmin. Decision14 (emphasis added), but
concludedhathis discriminationclaims failed for other reasonsl. at 14-16.

For the reasons stated above, the Court gkeldid®’'s motionin part, andlismis®sthe
claimsbased on the denial Blaintiff's lateral transfer and reassignment requédaintiff,
however, may attempt @ddress the deficiencies in lmgmplaint by filing an amended

complaint within 20 days of this Memorandum Opinion.

B. Timely Exhaustion of Administrative Remedies

HUD alsoargueghat Plaintifffailed to timely exhausthis administrative remediesith
respect to three of the four allegedly discriminatory acti&@ae Dkt. 4 at 5-7.Because the
Court has concluded that Plaintiff’s lateral transfer claims must be dismissedRule
12(b)(6), it is unnecessary to address whether thosesclaeretimely exhaustedMoreover,
because HURIoes not disputthat Plaintifftimely exhausted his remedies with respect to his
second norselectionfor the advertised position, it is also unnecessary to address whether that
claim was timely exhaustedeeid. The only question before the Court, thesmwhether the
claim based on the first na@election was timely exhausteds both parties cite to and rely on

additional documents not incorporated in the complaint, the CouraetibnHUD’s alternative

2 Plaintiff asks the Court either to reso&D’s motion under Rule 12(b)(6) or to defer
summary judgment pending discovei§ee Dkt. 5 at 13 (citing Rule 56(d))Becausehe Court
concludes that the complaint fails to state a claim based on the denials of ther&atsfat and
reassignment requests, there is no need to apply the summary judgment standardpre post
summary judgment while the parties engage in discovery

11



motion forpartialsummary judgment under Rule 56. As explained below, the Court concludes
that HUD has failed to carry its burden of demonstrating that it is erttitlpevail on this
defense on summary judgment.

A federal employee who believes tihator shehas been subjected to unlawful
discrimination “must initiate contact witiin EEQ Counselor within 45 days of the date of the
matte alleged to be discriminatory or, in the case of personnel action, within 45 days of the
effective date of the actn.” 29 C.F.R. 8§ 1614.105(a)(1)Because timely exhaustion of
administrative remedies is a prerequisite to a Title VII acgeainst the federal governmers,’
court may not consider a discrimination claim that has not been exhausted in this alsene
a basis for equitable tolling.Seele, 535 F.3cat 693(quotingStewart, 352 F.3cat426). The
45-daytime limit may be tolledf the employee “did not know and reasonably should not have
known that the discriminatory matter or persdragtion occurreduntil a later time.29 C.F.R.

8 1614.105(a)(2). “In such casethe 45¢ay clock is tolled until the aggrieved employee has a
‘reasonable suspicibthat $1e has been the victim of discriminatiorSaundersv. Mills, 842 F.
Supp. 2d 284, 290 (D.D.C. 2013)*Failure to exhaust administrative remedies is considered an
affirmative defenseAs suchthe defendant bears the burden of pleading and proving it.”
Johnson v. Billington, 404 F. Supp. 2d 157, 162 (D.D.C. 2005) (quotation marks and citation
omitted). “If the defendant meets its burden,” however, “the plaintiff then bears the burden of
pleading and proving facts supporting equitable avoidance of the deféwseden, 106 F.3dat

437.

3 Commonlaw equitable tollings also available fofitle VII claims, buta plaintiff who
satisfies the regulatory requiremersse 29 C.F.R. 8.614.105(a)(2)need not satisfy thtemore
demanding” commotaw standardsee Harrisv. Gonzalez, 488 F.3d 442, 444 (D.C. Cir. 2007).

12



The undisputed facts estati that Plaintiffdid not “initiatd ] contact with an EEO
counselor” about his allegations of discriminatory treatment until August 17, 2012. .Cp53!
see Dkt. 4 at 1516 7. Plaintiff, moreover, does not dispute that he learned inMag—well
over 45 days prior to August 17kat the Boston vacancy was beingadvertised and that he
would need to re-apply if he still wanted to be considered for that post®Gompl. 11 42, 43
Dkt. 4 at 15 7 & Ex. A. Based on these facts, HUD argues tRéaintiff must have known”
almost three months before he initiated the EEO counseling process “that herdicena the
position based on the [first] vacancy announcement,” Dkt. 4 at 5, and that, accordingliff Plaint
hasfailed toexhaushis adminisrative remedies in a timely manner.

Plaintiff makes three argumentsresponse. Firshe argues thaiUD haswaived the
defense of untimely exhaustityy reachinghemerits of his discrimination clairat the
administrative level.See Dkt. 5at 1611. Secondhe argues thaquitable tollingshould apply
becausdie did not suspediscriminationuntil earlyAugust See 29 C.F.R. § 1614.105(a)(2);
see also Dkt. 5at5-6. Third, hearguesthathe did not realizéhathe hadnotbeen selectefibr
the first vacancy until AugustSee Dkt. 5 at 7-8.

With respect to the waiver argument, the Cofihppeals has explained tHda]lthough
agencies do not waive a defense of untimely exhaustion merely by acceptingesidating a
discrimination complainfthe Court has(uggested that [agencieshot only accept and
investigate a complaint, balso decide it on the meritsall withoutmentoning timeliness—
theirfailure to raise the issue in the administrative prooesglead to waiver of the defense
when the complainant files stitBowden, 106 F.3dat 438 (citations omitted).Accordingly,

courtsin this districthave found waivewhere the agency offers6 legitimate reason why [it]

13



failed to raise exhaustion dag the administrative processSee Kriesch v. Johanns, 468 F.
Supp. 2d 183, 187 (D.D.C. 200denying agency’s motion to dismiss).

HUD, for its partargues thahowaiver should applypecausdlaintiff incorrectlytold
the EEO Counseldhathefirst learnedof both ofthe non-selections in AugustSee Dkt. 6, Ex.
F at 3 see also Admin. Decision1-2 (similar). According to the EEO CounselsiReport,
Plaintiff “stated that he was subjectddiscriminaton . . . when on August 15, 2Q1# learned
that he was not selected for theg@rvisory Auditor position located in Boston, MA, advertised
under vacancy announcement number$iURIG-022 and 12HUDIG-042.” Dkt. 6, Ex. Fat 3
Theadministrative decisiosimilarly treatsboth nonselectionsas giving rise to a single claim
arising on August 15See Admin. Decisionl, 14 Thatdecision howeveralsoindicates that
HUD was aware of the circumstangerelies on in its motion to dismissge Dkt. 4 at 5j.e.,
that Plaintiffwas notifiedn May that the first vacandyad beertancelledandthathe needed to
reapply see Admin. Decision 3. fIHUD conclucdthatthose circumstances supported a finding
of untimely exhaustiont could have said so the administratig decision HUD did not do so,
and it offers no further explanation for why it failed to raise the issue. The, @ocordingly,
agrees wittPlaintiff that “the agency now has no legitimate reason to complain about a judicial
decision on the meritssee Bowden, 106 F.3d at 438-39, and has waived its untimely exhaustion
defensesee Nurriddin v. Bolden, 674 F. Supp. 2d 64, 86-88 (D.D.C. 2009)iesch, 468 F.
Supp. 2d at 187.

The Courtfurther concludethat even ifHUD had not waived its untimeliness defense,
there isamaterial dispute of fa@sto whethePlaintiff satisfiesthe requirements fdolling.
See 29 C.F.R. § 1614.105(a)(2Rlaintiff argueghat hefirst suspectedliscriminationin August,

afterlearningthatthe second Bostoracancyhad beertancelledandthatsimilar positions in

14



Columbus and Kansas Cityad beeriilled by non-minority candidates See Dkt. 5at 67,
Compl. 11 51, 52. Ais information he arguestfurther alerted him to the fact that the
cancellations of the Boston [auditor] positiwere discriminatory acts” and “revealed the extent
to which the Agency would go to avoid his presence in Boston aretir@snplainant’s
reasonble suspicion ofliscrimination” Dkt. 5 at &

HUD respond that thesquitable tolling is unwarranted becat®aintiff “perceived
differenttreatment several months earlieiDkt. 6at 7-9. Most notably, HUD points to
Plaintiff's allegationthat he was “surprisedhathis February 201teral reasignment request
was deniedbecausea similar request made by one of the auditors that he had supervised, who
was a white male, was approved in Ma2€ii2. See Compl. 1Y 27, 28, 29, 3%e also Dkt. 5,
Espinosa Declf 7(e). More generally, HUD contends that Plaintiff concedes that “skvera
events . . . led him to belietieat he had beediscriminated against, includ[ing] emails,
comparable job announcements and hires between February 2012 and June 2012.” Dkt. 6 at 8.

Fairly read, however, Plaintiff's complaint and declaration paint a very eliffgricture
from the one presented by HUPIaintiff does not concede that he suspected that he was the
victim of discrimination as early as March 2012, but rathat these “prior incidents” caused
him to question the justification that he was given in August 2012 for HUD’s decision filbt t
the Boston positionSee Dkt. 5, Espinosa Decl. § 7; Compl. {1 51, 52, 53. Thus, when he was
told in August 2012 that the Boston position would not be filled bedaese were not enough
auditors to justify a supervisory position, he questioned why his non-minority subordirsate wa
reassigned to a similar position “to only supervise 4 auditors,” or why “twte female
empgdoyees” were hired as “supervisors in different cities with less expegi. . . to positions

with a similar number of auditors to Boston.” Dkt. 5, Espinosa Decl. TThére is a
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fundamental difference betweemegent suspicion that is informed in part by past events, and a
past suspicion that is merely confirmed by recent eve@fsParedesv. Nagle, 1982 WL 319,
*4 (D.D.C. Jan. 17, 1982) (concluding that the clock started rummorigter than the date of a
statement that themployee felt “discriminated againstHlyson v. Boorstin, 1982 WL 155452,
*2 (D.D.C. Dec. 23, 1982) (declining to apply equitable tolling where the empleypected to
be discriminated against before the selection was madg] amte the selection was made those
suspicions were confirm&d There is, at a minimum, a disputed issue of fact regarding which
scenario best reflects what happened here.

The Court also cannot conclude on the present retbatdPlaintiffreasonably should
have suspected discrimination more than 45 days bedmtactingthe EEO counselor.
Although an employealleging a discriminatorpon-selection “reasonably should suspect that
there might have been discriminatory reasons for his or heselention . . upon learning that
an individual of a different race (or gesrdif applicable) was selectedifmstead v. Jewell, 958
F. Swpp. 2d 242, 246 (D.D.C. 2013)te,no individualwas selected foiof transferred fpthe
Boston position.Plaintiff attests, moreover, that when he was told that the original vacancy
announcement was canlegl and the vacancy would beadvertised, he was also “encouraged”
to reapply and thus “believed that this was a routine administrative issue.” Dkt. 5, EBspinos
Decl. 1 2. Similarly, when he was told that he should file an application in respohse to t
vacancy announcement, rather than seeking a lateral transfer, Plaintiff lessoio to believe
that he would not, one way or the othreGeive the samconsideration for the Boston position,
see Compl. § 25 (plan was to fill position with internal candidate). Although a plaintiff “cannot
wait until ‘he has direct proof of the allegedly discriminatory actiofrthstead, 958 F. Supp.

2d at 246 (citatiommitted), the regulations toll the 4fay time limit where the plaintiff “did not
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know and reasonably should not have known that the discriminatory matter or personnel action
occurred,” 29 C.F.R. § 1614.105(a)(2)ralvingall reasonable inferencesmaintiff’'s favor,as
the Court is obligated to dege Liberty Lobby, 477 U.S. at 248, the Court concludes thate is
at least a materialispute of factvhetherPlaintiff reasonably should have suspedteat the first
non-sselection was discriminatoryore than 45 days before he contacted the EEO counselor.
See, eg., Hutchinson v. Holder, 668 F. Supp. 2d 201, 213-14 (D.D.C. 20@®nying the
government’s motion to dismiss where there was a genuine issue of fact addtetpkaintiff
reasonably suspectéiscrimination)®

The Court accordingly DENIES HUD’s motion for partial summary judgmefar
failure to timely exhaust administrative remedies.

CONCLUSION

For the foregoing reasortbe CourtGRANT S themotionto dismiss the claimthat are
based orthe deniabf alateral transfer or reassignmeahdDENI ES the motionfor partial
summary judgment based on untimely exhaustlaintiff may file an amended complaint
consistent with this Memorandum Opinion within 20 days, and Defendant may respbed to
complaint or amended complaint within 40 days of this Memorandum Opinion.

An appropriate Order accompanies this Memorandum Opinion.

/s/ Randolph D. Moss

RANDOLPH D. MOSS
Date: July 13, 2015 United States Districtiudge

4 Because the Court denies Defendant’s motion for the reasons stated, there is aoadészss
Plaintiff's argument that he did not realize that he had not been selectbd fost vacancy
until August. See Dkt. 5 at 7-8.

17



	Plaintiff began working for HUD as an auditor in 2000.  See Compl.  19.  By 2012, he had been promoted several times and was a supervisory auditor, grade level GS-14, in HUD’s Office of Inspections and Evaluations in Washington, D.C.  See Compl.  7...
	Although the complaint alleges a single count of discrimination in violation of Title VII, see Compl.  58-65, that count rests on four possible agency actions, see id.  Plaintiff thus appears to assert four claims of discrimination, each based on on...
	The other two claims are based on HUD’s failure to grant Plaintiff’s requests for a lateral transfer to Boston to fill the same position covered by the vacancy announcements.  Plaintiff requested a lateral reassignment in February 2012, but he was tol...
	Plaintiff alleges that he first contacted an Equal Employment Opportunity (“EEO”) counselor about the four allegedly discriminatory actions on August 17, 2012.  See Compl.  53; Dkt. 4 at 15-16  7.  His amended administrative complaint alleged that H...
	A motion to dismiss under Rule 12(b)(6) tests the sufficiency of the complaint.  When ruling on such a motion, the court “must accept the complaint’s allegations as true and draw all reasonable inferences in favor of the non-moving party.”  Gordon v. ...
	A.  The Lateral Reassignment and Transfer Requests
	“Title VII provides that ‘[a]ll personnel actions affecting employees . . . in executive agencies . . . shall be made free from any discrimination based on race, color, religion, sex, or national origin.’”  Weber v. Battista, 494 F.3d 179, 182 (D.C. C...
	Not all unwelcome actions by an employer count as adverse employment actions.  The Court of Appeals has held that “an employee suffers an adverse employment action if he experiences materially adverse consequences affecting the terms, conditions, or p...
	At least for present purposes, HUD does not dispute that the complaint states claims based on Plaintiff’s alleged non-selections to fill the vacancies advertised in February and May 2012.  It argues, however, that the complaint fails to state claims b...
	The type of “tangible employment action” that is actionable under Title VII typically “inflicts direct economic harm” on the plaintiff.  See Burlington Indus., 524 U.S. at 762-63.  But this is not invariably true.  Most notably, “reassignment with sig...
	Yet, even at the motion to dismiss stage, a plaintiff must satisfy minimal standards for alleging some material adverse employment action.  “[D]etailed factual allegations” are not required, Twombly, 550 U.S. at 555, but a plaintiff must at least “ple...
	A loss of earnings can, of course, constitute an actionable injury, but an employer’s failure to grant a “lateral” transfer or reassignment from one position to a similar position at the same grade, see Compl.  20, 30, 42, would not normally reduce ...
	In his opposition to HUD’s motion, Plaintiff argues that he was harmed by the denial of a lateral transfer because the Boston position “involved greater supervisory duties, responsibilities, and prestige, and would have certainly furthered his career....
	Plaintiff also invokes Stewart v. Ashcroft, 352 F.3d 422, 426-27 (D.C. Cir. 2003), which held that the denial of a lateral transfer from one Senior Executive Service (“SES”) position to another can constitute an adverse employment action.  The minimal...
	Plaintiff argues that at some point after the agency denied him a lateral transfer, he lost his supervisory responsibilities and “now supervises no staff at all.”  See Dkt. 5 at 12; see also Czekalski, 475 F.3d at 365 (“[w]ithdrawing an employee’s sup...
	Finally, Plaintiff argues that HUD waived any argument that its denials of his requests for lateral transfer were not adverse employment actions, because with respect to “both of [Plaintiff’s] requests” HUD’s administrative decision “stated that Plain...
	For the reasons stated above, the Court grants HUD’s motion in part, and dismisses the claims based on the denial of Plaintiff’s lateral transfer and reassignment requests.1F   Plaintiff, however, may attempt to address the deficiencies in his complai...
	A federal employee who believes that he or she has been subjected to unlawful discrimination “must initiate contact with a[n EEO] Counselor within 45 days of the date of the matter alleged to be discriminatory or, in the case of personnel action, with...
	The undisputed facts establish that Plaintiff did not “initiate[ ] contact with an EEO counselor” about his allegations of discriminatory treatment until August 17, 2012.  Compl.  53, see Dkt. 4 at 15-16  7.  Plaintiff, moreover, does not dispute th...
	Plaintiff makes three arguments in response.  First, he argues that HUD has waived the defense of untimely exhaustion by reaching the merits of his discrimination claim at the administrative level.  See Dkt. 5 at 10-11.  Second, he argues that equitab...
	With respect to the waiver argument, the Court of Appeals has explained that “[a]lthough agencies do not waive a defense of untimely exhaustion merely by accepting and investigating a discrimination complaint, [the Court has] suggested that if [agenci...
	HUD, for its part, argues that no waiver should apply because Plaintiff incorrectly told the EEO Counselor that he first learned of both of the non-selections in August.  See Dkt. 6, Ex. F at 3; see also Admin. Decision 1-2 (similar).  According to th...
	The Court further concludes that even if HUD had not waived its untimeliness defense, there is a material dispute of fact as to whether Plaintiff satisfies the requirements for tolling.  See 29 C.F.R. § 1614.105(a)(2).  Plaintiff argues that he first ...

