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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

218 CENTURY NORTH AMERICA
INSURANCE COMPANY

Plaintiff,
V.
Case No. 1:1dv-00557 (AK)
NATIONWIDE GENERAL
INSURANCE COMPANY

Defendant.

MEMORANDUM OPINION

Plaintiff 215 Century North America Insurance Company (“Plaintiff” of'Zlentury”)
and Defendant Nationwide General Insue@@mpany (“Defendant” or “Nationwide”) have
consented to proceed before the undersigned for all purposes an&éeflo¢ket Entry [7].)
Currently before the Court is Plaintiff's Motion for Summary Judgment (“dd)i[20],
Nationwide’s Memorandum of Points and Authorities in opposition to the Motion
(“Opposition”) [19] and 2% Century’s reply (“Reply”) [21]. For theeason®xplained herein
Plaintiff’'s Motion will be DENIED.A separate Order accompanies this Memorandum Opinion.

I. BACKGROUND

This case arises from an underlyitigil action brought in the Superior Court for the
District of Columbiawhich resulted in a partial settlement. (Mot. a8.) Plaintiff in that civil
actionwas Paul Washingtord) Defendants were Jose &lon, Felipe Perez, ands2Century.
(Id.) Mr. Washington brought suit for damages arising under a motor vehicle accid&’{'M
in the District of Columbia (“DC”) involving Mr. Perez’s automobild.] The circumstances of

the MVA are as follows: Mr. Rez lent his automobile, which was insured under a policy issued
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by Nationwide, to Mr. Chacon. (Mot. Attach. 1 § 1, 4.) Mr. Chacon was operating the vehicle i
DC when he was involved in an accident with Mr. Washington. (Mot. Attach. 1 1 4.) Mr.
Washington filed a claim with Nationwide seeking coverage for the incident. Atath. 1

9.) Nationwide denied coverage because, while the insurance policy at isadedn@bility
insurance for personal injury up to $300,000, Nationwide determined th&ekéiz had made a
material misrepresentation in his application and declared the policabanmtio. (Opp'n at 2.)

Upon denial of coverage from Nationwide, Mr. Washington sued Mr. Chacon for alleged
negligence, Mr. Perez alleging vicarious liability, &iff Century for an alleged breach of his
insurance policy. (Mot. Attach. Btatement of Fact§ 10, 11). 215 Century settled with Mr.
Washington for $100,000 in exchange for release of claims agam&eitury. (Mot. Attach. |
13)

Upon settlement with 24Century, Mr. Washington obtained coverage through his own
insurance policy under the uninsured/underinsured (“UM/UIM”) provision, which hadtaofim
$100,000. (Mot. Attach. 1 at 2, 4.)%2Century avers that the UM/UIM liability coverage only
applies when the limits of liability to the uninsured motor vehicle have been exhaustieerer
the insurance company of the uninsured motor vehicle, in this case Nationwidg,degad
coverage. (Mot. Attach.q1 8)

In the instant cas®laintiff 215 Centuryseeksa declaration that Defendant Nationwide is
obligated to provide primary coverage and pay for the alleged damages sought by Mr.
Wasington. (Mot. at 1); (Compl. T 2$pecifically, Plaintiff seeksa judicial declaration that the

Mr. Perez’s Nationwide policy was in effect at the time of the MVA, that Naiswad an

! The instant case was removed from the District of Columbia Superior Court Wwaere t
underlying case was pendirfgeeNotice of Removal [1]. The Complaint is one of a number of
attachments to the notice of removal.



obligation to indemnify Mr. Perez and Mr. Chacon in connection with the claims made by
Washington, and that Nationwide must imaefy 215 Century for the $100,000 settlement
payment to Mr. Washington. (Mot. af) Plaintiff’'s Motion claims, first, that District of

Columbia law applies to this case, and second, that under District of Columbia land&refe
was not legally able teescind Mr. Perez’s insurance policy under the District’'s compulsory/no-
fault motor vehicle insurance law (“Neault Law”). (Mot. at 2) (citing D.C. Code 8§ 31-2406,
35-2403(b)).

Defendant challenges the amgaliion of District of Columbiaaw, and insteadontends
that Virginia law applies. (Opp’n at 4.) If Virginia law applies, the Defamidargues, the
insurance policy issued to Mr. Perez was legally declaredalmiditio and Nationwide has no
obligation to provide primary coverage or to indemnify the parties for claimaguiis/ Mr.
Washington. (Opp’n at 3.)

II. STANDARD OF REVIEW

Summaryjudgment is appropriate when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no
genuine issue as to any material fact and that the moving party is entitled tonanudg a
matter of law."FED.R.CIV.P._56(c)see alsdcCelotex Corp. v. Catrety77 U.S. 317, 322,
(1986);Diamond v. Atwood43 F.3d 1538, 1540 (D.C.Cir.1995). To deternwinech facts are
“material,” a court must look to the substantive law on which each claim Aestsrson v.

Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A “genuine issue” is one whose resolution could
establish an element of a claim or defense and, therefore, affect the outcome of the

action.Celotex 477 U.S. at 322Anderson477 U.S. at 248.
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When considering a motion fsummaryudgment the court may not make credibility
determinations or weigh the evidence; the evidence must be analyzed in the liglavarabte
to the nonmovingarty, with all justifiable inferences drawn in thigwor. Anderson477 U.S.
at 255. The nonmoving party must establish more than the “mere scintilla of evidence” i
support of its positionid. at 252. The nonmoving party, however, cannot rely on “mere
allegations or denials ..., but ... must set forth specific f&atgerson477 U.S. at 248.

[11.ANALYSIS

A. Choiceof Law

The parties disagree as to whether the law of Virginia or the law of thecDastri
Columbia governs the case. In a diversity case, the Court must apply the choic@rfdcgples
of the forum state which, in this case, is the District of Colunddaxon Co. v. Stentor Electric
Mfg. Co, 313 U.S. 487, 496 (1941) (citifgyie R. @. v. Tompkins304 U.S. 64 (1938)). The
District “chooses between jurisdictions by inquiring ‘into the relations of tbguvisdictions to
the controversy, the interests involved, and whether application of foreign law would affe
strong and clearly defined policy.Gray v. Grain Dealers Mut. Ins. C871 F.2d 1128, 1129-
30 (D.C. Cir. 1989) (citinglazza v. Mazzad 75 F.2d 385, 391 (D.C. Cir. 1973)). When
interpreting an automobile liability policy, the District adopts:

the law of the state whiclhe parties understood was to be the principal location of the

insured risk [the auto] during the term of the policy, unless with respect to theulzarti

issue, some other state has a more significant relationship ... to the transacttos and t

parties, inwhich event the local law of the other state will be applied.

National Union Fire Inc. Co. v. Binke665 F.Supp. 35, 40 (D.D.C. 1987) (quoting The
Restatement (Second) of the Conflict of Laws 8§ 193 (1971)).

Plaintiff argues that the District of Colunabinas a more significant relationship to the

transaction and the parties because the MVA occurred in the District and becaustrittenBs



enacted the N&ault Law regarding vehicles operated in the District. (Mot. at 4, 5.) Plaintiff
relies onNavigators Ins. Co. v. Baylor & Jackson, PLL&38 F.Supp.2d 55, 61 (D.D.C. 2012),
which found that “the jurisdiction with the most significant interest has beepiriated to be
either the place of the occurrence ... or the insured’s headquaBeesdlsolNationwide Mut.
Ins. Co. v. National REO Managemgdntc., 205 F.R.D. 1, 9 (D.D.C. 2000) (citirRptomac
Elec. Power Co. v. California Union Ins. C@77 F.Supp. 968, 972-73 (D.D.C. 1991)).

Plaintiff contends that the District’s interest in preserving itdipyolicy under the No-
Fault Law, “holding the owner of a vehicle financially responsible to anyedjuictims
resulting from the negligence of the permissive driver the vehicle,” is a miostastial interest
than that of Virginia. (Mot. at 5) (citmSharp v. Ward2004 WL 1835102). For these reasons,
Plaintiff argues that the place of the occurrence should control the choice of éamidation.
(Mot. at 4, 5.) Plaintiff further argues that, even if the District does not hen@esubstantial
interest, the District’s interest is at least equal to Virginia’s and, thereforBjgtiet’'s law
should be applied pursuant\Wdashkoviak v. Student Loan Marketing AsS®0 A.2d 168 (D.C.
2006) (applying the law of the forum state where neither stet@lyreater interest in a breach of
contract case)ld.)

Defendant argues that, under the governmental interest analpsislph Coors Co. v.
Truck Ins. Exch.960 A.2d 617 (D.C. 2008), Virginia has a more significant relationship to the
transaction and the parties. Defendant contends that tAelsighfactors—(1) the place of
contracting; (2) the place of negotiation of the contract; (3) the place ofparfoe; (4) the
location of the subject matter of the contract; (5) the residence and place esbusithe
parties; and (6) the principal location of the insured risk—all result in a findirapfaication of

Virginia law. (Opp. At 5, 6.) Further, Defdant argues that the “place of the occurrence” should



not dictate the choice of law because it would lead to anomalous results: “[aahtespolicy
could be subject to a different interpretation by the laws of each state andtatesrgistrict and
territory where the insured vehicles might be driven.” (Mot. at 7) (cBatpmacg 777 F.Supp. at
972). For these reasons, the Defendant contends that the law of “the location of thie subjec
matter of the contract, and the principal location of the insured risk must appbt.”gtv})

(citing Chicago Ins. Co. v. Paulson & Nace, PLLZ7 F.Supp.3d 281, 291 (D.D.C. 2014)).

At the outset, the undersigned finds tR&intiff's argument, thaéVashkovialcontrols in
insurance contract disputes where the interest of the states is equal, iBng&a0 A.2d at
180. There is a presumption that the governing law for insurance contracts is hieestate
understood to be the principal location of the insured risk unless “some other statednas a
significantrelationship ... to the transactions and the partiésay, 871 F.2d at 1130 (quoting
The Restatement (Second) of the Conflict of Laws 8193 (1971)) (emphasis added)erdse int
of the state not understood to be the principal location must be a greater interesttim orde
prevail.In Washkoviakthe court was determining choice of law for a student loan contract using
a governmental interest test under Restatement (Second) of Conflict ogLlladss—a general
test that has no presumption of governing law. The purpose of that test is simply be find t
“most significant relationship.fd. The governmental interest analysis currently employed is
under the Restatement (Second) of Conflict of Laws §WBRh is specifically for insurance
contracts and contains a presumption that the law of the state understood to beitied princ
locationwill control. Therefore, unless Plaintiff can show that the District of Columbia has a
“more significant relationspi” the law of the Virginia will apply.

The undersigned looks to the factors set oétdolph Coors Co. v. Truck Ins. ExcB60

A.2d 617, 620-21 (D.C. 2008) to determine which state has a more substantial iGeFgestg.



Chicago Ins. Company7 F.Supp.3d at 29Navigators Ins. C9.888 F.Supp.2d at 61. First, the
place of contracting was Virginia because the policy holder’s residende Waginia, the
contract was countersigned in Virginia, and the agent assigned to the policy hgohi Vir
telephone number. (Mot., Ex.,ANationwide Policy for Felipe Pereat, 1-3.) Second, the place
of negotiation was Virginia for the same reasons. Third, the place of performasdérginia
because the policy ti#led “Personal Auto Policy” and the policyholder resided in Virgirig. (
at 1.) Further, two of the forms and endorsements of the policy were specifigitmaA-
neither the District of Columbia, nor any other state was mentioned in the plliat 2.)
Fourth, the location of the sudat matter of the contract, in this case the auto, was Virginia. The
only residence listed in the policy is in Virginia and it follows that the auto is thta¢ee. (d.
at 1.) Fifth, the residence of the insured was in Virginia as stated previdd3l¥igally, the
principal location of the insured risk was in Virginibd.J Though it is not unimaginable that the
auto would cross into surrounding states, from the information in the policy and for all the
reasons stated above, Virginia was understood to be the principal location of the is&ured r
Therefore, the undersigned finds that the facts of this case, as applieddtmlibie
governmental interest analysis, result in a determination that Virginia lawngove

Plaintiffs argueunderNavigators Ins. Cothat the law of the District of Columbia should
control because it is the place of the occurrence. (Mot. at 4.) The undersigneeedisaAg a
preliminary matter, the undersigned finds the fact that the accident ococuthedDistrict is
insuficient to supersede Virginia’s interest in maintaining its contr&se. e.g.Gray, 871 F.2d
at 1130. Further, the undersigned agrees with the findiRgtomac Elec. Power Co. v.
California Union Ins. Cq.777 F.Supp. 968, 972-73 (D.D.C. 1991), that “a holding that the

location ... dictates the choice of law would lead to anomalous results.” If in tleisvea$ound



that District law applied, and further found that insurance contracts cannot kebviaitio

under the No-Fault Law, then Defendant would be required to uphold a contract in orteastate t
is otherwise void in the state of contract. The undersigned finds that “such a rdleesalt in a
single insurance contract being interpreted in a multitude of differeys.\d. at 972.

Automobiles are assumed to travel into different states, especially when the states élne in su
close proximity, and it would be inconsistent to apply the law of whichever stateidera
occurred in. It cannot be assumed that this is what the parties interitled, lemal precedent
indicates that the principal location of the insured risk will diciatay, 871 F.2d at 1130

(quoting The Restatement (Second) of Conflict of Laws 8193 (1971)).

Finally, the undersigned notes Plaintiff’'s argument concerning tiadDsinterest in
upholding its NeFault law,(Mot. at 5), but finds this argument unpersuasive. A finding that
Virginia law applies to an automobile insurance contract would not subvert thetSigitblic
policy “mandating minimum coverage to compate innocent third parties injured in the District
of Columbia.” (Reply at 2.) That law requires vehicle operators to obtain ingudmch
includes third-party personal liability coverage. D.C. Code § 31-2406(c). That law potsuhe
on the vehicle ower and operator not on the insurer. D.C. Code § 31-2403(a), {)e insurer
is only required to offer insurance that provides at least the minimum beneétpuaed by the
District’'s Compulsory/NeFault Motor Vehicle Insurance laws. D.C. Code § 31-2406(a)(1)(D).
There is no dispute that Defendant, Nationwide, provided sufficient coverage inrbir’sPe
policy pursuant to D.C. Code § 31-2406(a)(1)(D). Rather, the issue in this case is Wieether t
insurance policy held by the insured, Mr. Perez, vedisias a contraet-this is notan issue that

directly dfects the public policy of the District of Columbia. Therefore, the Distriotsrest in



upholding its public policy is not more significant than Virginia’'s interest in miaing its
contracts.

For the foregoing reasons, the undersigned finds that Virginia has a morieangnif
relationship to the transaction and the parties, and, therefore, Virginia lamgove

B. Validity of Insurance Policy

Applying Virginia law, the question of whether the insurance policy was valid oradbid
initio turns on whether there was a material misrepresentation made by Mr. Peréingetar
use of the auto insured under the policy. VA Code Ann. § 38.2-309. Upon careful consideration
of the exhibits, in particular the deposition excerpt of Mr. Perez, the undersignethéihtisere
IS a genuine issue of fact as to whether the misrepresentation was matereforgh the
undersigned denies Plaintiff's request for a judicial declaration that they jedued by
Nationwide to Mr. Perez was valid at the time of the motor vehicle acciderthd=-same
reasons, the undersigned also denies Plaintiff’'s request for a judiciabtiedaf Nationwide’s
obligation to indemnify Mr. Perez, Mr. Chacon, and DefendaritCzntury.

V.CONCLUSION

The undersigned denies the Plaintiff's Motion for Summary Judgment [20].

Date:April 9, 2015 /sl
ALAN KAY
UNITED STATES MAGISTRATE JUDGE




