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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARTY LORENZO WRIGHT ,
Plaintiff,
V. Civil Action No. 14-558 ESH)

UNITED STATES DEPARTMENT
OF JUSTICE,

~— o T O O~ —

Defendant

)
MEMORANDUM OPINION

Plaintiff Marty Lorenzo Wright brings this action against the United Stateaiaent of
Justice, alleging that the Executive Office for United States Attori&BUSA’) violated the
Freedom of Information Act, 5 U.S.C. § 58Rseq(“FOIA”"), byfailing to conduct a search for
documents responsive to his FOIA request. (Compl. [ECF No. 2] (“Corfi@.)) Before this
Courtaredefendang motion for summary judgmeand plaintiff's cross-motion for summary
judgment. (Mem. of P. & A. in Supp. of Mdar Summ. J[ECF No. 10] (Def.’s Mot); Pl.’s
Mem. of P. & A. in Opp. to Def.’s Mot. for Summ. J., and in Supp. of Pl.’s Cross-Mot. for
Summ. J. [ECF No. 12] (“Pl.’s Opp.”).) For the reasons stated herelafendant’snotion will
be deniedand plaintiff's motiorwill be denied without prejudice.

BACKGROUND

PLAINT IFF’S CONVICTION

In March 1997, plaintiff was found guilty on numerous charges related to a drug
trafficking conspiracyincluding operating a continuing criminal entéspr SeeUnited States v.

Wright, 155 F.3d 564 (4th Cir. 1998) (per curiandixty-three witnesses testified for the
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government at trial, many of whom testified about their own criminal activitt®seDef.'s Mot.
at 1-:3.) Defendant explains that “at least five individuals who testified against [ifffagid so
by agreement wh the government®” (Id. at 3.)
. PLAINTIFF 'S FIRST FOIA REQUEST

On May 30, 2013, plaintiff made a FOIA request to the United States Atter@éfice
in Virginia for the followinginformation:

1. Names of all individuals granted Immunity in the case of United States v.
Marty Lorenzo Wright . . . .

2. Copies of Immunity letters issued in . . . United States v. Marty Lorenzo
Wright.

3. Names of Agents, Prosecutor, and/or Judge who issued and signed the
Immunity Agreements in the case of United Statddarty Lorenzo Wright. . . .

(Def.’s Mot, Ex. A [ECF No. 10-2].)The EOUSA responding on behalf of thénited States
Attorney’s Office,denied plaintiffs request, stating:

It is the policy of the Execute Office neither to confirm nor deny that records
concerning living third parties exisEurther, any release to you of such records,

if they do exist, would be in violation of the Privacy Act. 5 U.S.C. § 552a. The
requestednaterial would also be exempt from release pursuantto 5 U.S.C. §
552(b)(6) and/or (b)(7)(C) which pertain to records whose disclosure would result
in an unwarranted invasion of personal privacy.

(Def.’s Mot, Ex. B [ECF No. 10-2].)The Office of Inform&on Policy denied plaintifs
subsequent appeal, explaining:
To the extent that responsive records exist, without consent, proof of death,

official acknowledgment of an investigation, or an overriding public interest,
disclosure of law enforcement records concerning an individual could reasonably

! To support this assertion, defendant gitizintiff's brief appealing his convictionSeeBrief

for Appellant,United States v. Wrighi55 F.3d 464 (4th Cir. 1998) (No. 97-4554), 1997 WL
33493154, at *24 (“The government failed to show fpkintiff] was in a position of organizer
or manager with respect to the alleged drug distribution. The government reliedestitheny
of five indicted coconspirators. These individuals had agreed to testify aboubhtodrement
with [plaintiff].”). Neither party explains whether the identities of allhase individualsre
known or whether there might have been additional individuals who received immunity
agreements from the government.



be expected to constitute an unwarranted invasion of personal privacy. Because

any records responsive to your request would be categorically exempt from

disclosure, EOUSA properly asserted Exemption 7(C) and was not required to
conduct a search for the requested records.

(Def.’s Mot, Ex. D [ECF No. 10-2{citation omitted).)

II. PLAINTIFF 'S SECOND FOIA REQUEST

On November 30, 2013, Jeremy Gordon, an attorney, submitted the following FOIA
request to the EOUSA galaintiff’s behalf

| request that | be provided with copies of any and all documents, notes, and other

records reflecting a grant of immunity or non prosecution to individuals who

testified or cooperated in any fashiornited States v. Marty Lorenzo Wright

To the extent responsive records may be subject to redaction, | request all

reasonably segregable portions of all responsive records.

(Def.’s Mot., Ex. E [ECF No. 1@ (citation omitted).)Defendanexplains thathe“*EOUSA
interpreted thisequest as a duplicate of the first requesid thereforédid not respond to
plaintiff’'s second request.”Def.’'s Mot., Decl. of David Luczynski [ECF No. 10-1] (“Luczynski
Decl) 1 14.)

On April 3, 2014, plaintiff filed suit, seeking to compel defendant to produce the records
described in his second FOIA request. (Compl.  11.) Both parties have now moved for
summary judgment.

ANALYSIS

STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings and evidence shoterais’
no genuine gpute as to any material fact and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(ajeealso Anderson v. Liberty Lobby, Ind77 U.S. 242, 247-48
(1986);Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986pn “summaryjudgment the

inferences to be drawn from the underlying facts . . . must be viewed in the lighHfaxorable



to the party opposing the motiorMatsushita Elec. Indus. Co. v. Zenith Radio Co#35 U.S.
574, 587 (1986{alteration in original)internalquotation marks omittedJudicial Watch, Inc.
v. U.S. Secret Servi26 F.3d 208, 215 (D.C. Cir. 2013).

“FOIA cases typically and appropriately are decided on motions for sumudyent.”
Defenders of Wildlife v. U.S. Border Patr6R3 F. Supp. 2d 83, 87 (D.D.C. 20083e also
Brayton v. Office of the U.S. TraBepesentative641 F.3d 521, 527 (D.C. Cir. 2011n FOIA
cases;the burden is on the agency to sustain its action.” 5 U.S5628)(4)(B). A court may
grant summary judgment based solely on an agsraffidavits“if the affidavits describe the
documents and the justifications for nondisclosure with reasonably specifi¢ detadnstrate
that the information withheld logically falls within the claimed exemption, and are not
controveted by either contrary evidence in the record nor by evidence of agency bdd faith
Military Audit Project v. Casey656 F.2d 724, 738 (D.C. Cir. 1981).

. LEGAL FRAMEWORK

“[FOIA] was enacted to facilitate public access to Government docurhéntS. Dept
of State v. Rgyp02 U.S. 164, 173 (1991). The statute provides that “each agency, upon any
request for records which (i) reasonably describes such records asdn@jle in accordance
with published rules . . . shall make the records promptly aVvaitatanyperson.” 5 U.S.C. §
552(a)(3)(A). “An agency must disclose agency records to any person under 8§ 552(a), unless
they may be withheld pursuant to one of the nine enumerated exemptions listed in § 552(b).”
U.S. Dept of Justice v. Tax Analyst492 U.S. 136, 150-51 (1989) (internal quotation marks
omitted)

Defendant asserts that two exemptions are applicable to plainéffuest.(SeeDef.’s

Mot. at 7-9.) The first is Exemption 6, whiphotects‘personnel and medical files and similar



files the disclosure of which would constitute a clearly unwarranted invasiomnsoinaé
privacy.” 5 U.S.C. 8§ 552(b)(6). The second is Exemption 7(C), which protects “records or
information compiled for law enforcement purposes, but only to the extent that the production of
such law enforcement records or information . . . could reasonably be expected tatecastit
unwarranted invasion of personal privacyd. 8 552(b)(7)(C).In applying both Exemptions 6
and 7(C)? courts ‘balance the privacy intests that would be compromised by disclosure against
the public interest in release of the requested informatiDavisv. U.S.Degt of Justice 968
F.2d 1276, 1281 (D.C. Cir. 1992
1. THE EOUSA'S CATEGORICAL DENIAL

Defendant concedes thiie ‘EOUSAhas neither conducted a search for responsive
records, nor conducted a segregability review of any responsive records thaishayBef.' s
Mot. at 14.) Defendanjustifies this secalled”categorical denialon the grounds that plainti§’
“requests for third party information,for which the EOUSArequires that the requester
provide either a written authorization from the third party . . ., proof that the subjbet of t
request is deceased, or a meaningful evidentiary showing that the public intelisskosure
sufficiently outweighs the privacy interests of the third party.ticgynski Decl 1 1617 (citing
28 C.F.R. § 16.3(a)) Defendantrgues thatrecords . . . about individualgnmunity and
immunity agreements are clearly records cibedpfor law enforcement purposes, the disclosure
of which would constitute both an unwarranted invasion of personal privaey @dedrly

unwarranted invasion of personal privacy under exemgtion7(c).® (Id. 1 26.)

2 The D.C. Circuit has noted that “the privacy inquiries of Exemptions 6 and 7(C) antiadisse
the samé. Judicial Watch, Inc. vDep't of Justice365 F.3d 1108, 1125 (D.C. Cir. 2004).

3 While the agency originally refused to confirm or deny the existence of thelsqulaintiff
sought -the secalledGlomarresponse the agency now believes that “tBdomarresponse
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The Supreme Court has explainedttitategorical decisions may be appropriate and
individual circumstances disregarded when a case fits into a genus in whitgiathee
characteristically tips in one directiénU.S. Dept of Justice v. ReportelComm.for Freedom
of the Press489 U.S. 749, 776 (1989)n Reporters Committeelaintiff “sought disclosure of
any arrests, indictments, acquittals, convictions, and senteoidesit individuals with
organizederime associationsld. at 757. The Court held that sudlap sheétinformation was
categorically protected by Exemption 7(QSee idat 780 (“[W]e hold as categorical matter
that a third party’s request for law enforcement records or information abouttegritizen can
reasonably be expected to invade that aifzerivacy . . . .J.

The D.C.Circuit clarified the scope of the thingarty categorical exemptian SafeCard
Servicesinc. v.SEC 926 F.2d 1197 (D.C. Cir. 1991The plaintiff in SafeCardsought
documents related to an SEC investigation, and, pursuant to Exemption 7(C), the agency
“deleted the names and addresses of third parties mentioned in witnessvusten¥ieustomers
listed in stock transaction records . . ., and of persons in correspondence with thddSBC.”
1205. The Circuit affirmed these redactions, holdicgégorically that, unless access to the
names and addresses of private individuals appearing in files within the ambéngption 7(C)
is necessary in order to confirm or refute compelling evidence that the agemgaigedh
illegal activity, such information is exempt from disclosur&l. at 1206. The D.C. Circuit
affirmed theSafeCardule in Nation Magazine v. United States CustomsiServl F.3d 885
(D.C. Cir. 1995), noting that® the extent any informatiacontained in 7(C) investigatory files

would reveal the identities of individuals who are subjects, witnesses, or imtsrmdaw

does not apply” and is relying exclusively on a “third party categorical ldeifiaiczynski
Decl. 11 6, 14, 16.)



enforcement investigations, those portions of responsive records are caliggaxerapt from
disclosure.”ld. at 896 see also SchreckerM.S.Dept of Justice 349 F.3d 657, 666 (D.C. Cir.
2003 (“A ssuming that thgorivate’ individuals mentioned in the records are living, their names
and identifying information are presumptively exempt from disclosure und&atfieeard

rule”). The Circuit, howevermas cautionethatSafeCarddoes not permit[] anagency to

exempt from disclosurall of the material in an investigatory record solely on the grounds that
the record includes some information which identifies a privateeditor provides that persen’
name and addressNation Magazing71 F.3d at 896accordCitizens for Responsibility &

Ethics in Wash. v. U.®ept of Justice 746 F.3d 1082, 1094 (D.C. Cir. 2014).

Following SafeCard several courts in this Circuit haupheldcategorical refusals to
search for records of specified third partidsere such searches would reveal only protected
information In Blackwell v. FB] 646 F.3d 37 (D.C. Cir. 2011)laintiff submitted several FOIA
requestsfor, among other thingsall documents related to key witnesses in his‘tril. at 39.
The FBI conducted a search using only plaintiff's name and identified thousandgsarfsige
documents.ld. Plaintiff argued that the FBd search was inadequéteecause the Bureauddi
not search its database using the names of individuals he had specifically mentioised i
request. Id. at 42. The Circuit held thatlfe FBI was correct in declining to search for such
documents’becauséa search for recordpertaining to’specific individuals would have added
only information that [the Circuit had] concluded is protected by Exemption 7{@)(Citation
omitted);see alsdlack v.U.S.Dep’t of JusticeNo. 13¢€v-1195, 2014 U.S. Dist. LEXIS
133039, at *1, *29-30 (D.D.C. Sept. 23, 2014) (affirming categorical denial to respond to a
request seeking all criminal files . . . referencing Aida Prendushi and all tape negsraind

wiretaps which reference Ms. Prendu$hiLewis v.U.S.Dep't of Justice 609 F. Supp. 2d 80,



82, 84 (D.D.C. 2009affirming categorical denial to search foecords pertaining toany
investigation performed concerning Sarah B&@mployment with Orchid Cellmdtkunder
Exemption 7(C))aff'd No. 09-5225, 2010 U.S. App. LEXIS 7367 (D.C. Cir. Apr. 7, 2010).

Defendant urges éhCourt to followBlackwell arguing that “any information that
[plaintiff] requested would be applicable to third parties” only and would not “shedolight .
the operation and activities of the Executive Branch.” (Def.’s Mot. at 14 (quotirayhsid
Decl. 11 23, 30).) Plaintiff responds that his request is distinguishable from thstieque
Blackwellinasmuch as he is not asking for records related to any named indivichedBl.’'6
Opp. at 1))

Defendant’s categorical refusal to search for the records plaintiff regaestly
appropriate if, in balancing “the privacy interests that would be compromiseddigsdire
against the public interest in release of the requested informdbawis 968 F.2d at 1281the
balance characteristically tipwward nondisclosureReportersComm, 489 U.S. at 776.
Turning first to the public interest side of tleelger the Court is not persuaded by defendant’s
contention that the requested documents could not reveal information about the operations and
activitiesof the Executive Branch’[M]atters of substantive law enforcemeptlicy . . . are
properlythe subject of public concernld. at 766 n.18.In Citizens for Responsibility & Ethics
in Washingbn, the D.C. Circuit found a “weighty public interest” iretordgthat] would likely
reveal much about the diligence of the BBhvestigation and #8aDOJ’s exercisef its
prosecutorial discretion.” 746 F.3d at 1092-88e alscShowing Animals Respgeg Kindness v.
U.S. Dep't of Interioy 730 F. Supp. 2d 180, 195 (D.D.C. 201(J ) he public has an interest in
finding out whether and under what circumstances certain individuals receiveptiefer

treatment from government investigators and prosecttorns the present case, plaintifas



requesteddny and all documents, notes, and other records reflecting a grant of immunaty or
prosecution to individuals who testified or cooperated in any fashionited States v. Marty
Lorenzo Wmght” (Def.’s Mot., Ex. E [ECF No. 10-2].) The Court disagrees wli#fendanthat
this request is identical to plaintiff's original request, which was confined tiontinenity
agreements themselvégSeel.uczynski Decl. § 14.)The request for “any ahall documents,
notes, and other records reflecting a grant of immunity” could reach, for exarafge outlining
the rationale for offering a particular witness immunity. Such documagtg shed light on
howtheU.S. Attorney’s Office in Virginigexacises its prosecutorial discretion. As such, the
Court cannotategoricallyconcludethat plaintiff's requestould not possiblyield any
information of public interest.

With respect to the privacy interests implicated by plaintiff's reques¢ndiant has
failed to demonstrate that the requested material would necessarily reveakegrotieetnation.
The D.C. Circuit has made clear that the categoB8aéCardrule exempts from disclosurariy
information contained in 7(C) investigatory filgkat] would reveal the identities of individuals
who are subjects, withesses, or informants in law enforcement investigatiatson
Magazine 71 F.3d at 86. If plaintiff wererequesting information about a named individaal,
in Blackwel| defendnt couldpotentiallyargue that every document produced would necessarily
reveal protected personal details, since the reggsetitwould link the documents the
individual's identity. In the present case, however, plaintiff is not asking for datsimelated
to any particular person. Indeed, neither party has asserted that theeglehthe people who

received immunity are public knowledge. sAarchmightthereforeuncover responsive

4 Indeed, defendant acknowleddkatplaintiff's secondrequest is “more broad” and
“encompass[es] even more information about immunity.” (Luczynski Decl. § 15.)



documentghatcould beredactedo protect the identitiesfany namedndividuals. Seed.
(holding that an agency may not “exempt from disclosllref the material in an investigatory
record solely on the grounds that the record includes some information which idenpifieate
citizer’); Marino v.Drug Enforcement Adminl5 F. Supp. 3d 141, 157 (D.D.C. 20{4The
DEA puts forth no reason why redactionsselective withholding will nosuffice to protect any
existing privacy interesty. The search could alsevealdocuments that do not themselves
contain personal information but merely describe the decrs@king processulminating inthe
immunity agreementsSeeBartko v. U.SDep’t of JusticeNo. 13ev-1135, 2014 U.S. Dist.
LEXIS 107109, at *22 (D.D.C. Aug. 5, 2014 light of the breadth of the request ahd
absence of any evidence about what the search would produce, the Court cannot conclude that a
responsive documents will so impinge on third parties’ privacy rights as to be exempt
disclosure.SeeStern v FBI, 737 F.2d 84, 91 (D.C. Cir. 1984 B¢gcause the myriad of
considerations involved in the Exemption 7(C) balance defy rigid compartmembaljzzr se
rules of nondisclosure based upon the type of document requested, the type of individual
involved, or the type of activity inquired into, are generally disfavtyed.
CONCLUSION

Since paintiff has requested documents that could reveal information of pot#rest
which could be redactea tprotectthird-partyprivacy intereststhis isnota case where the
balance between privacy and public interest “characteristically tips in wraticln.” Reporters
Comm, 489 U.S. at 776. The Court will therefore DENY defendant’s motion for summary

judgment [ECF No. 10dndDENY plaintiff's crossmotion for summary judgment [ECF No.

10



12] without prejudic€. The government should conduct a search for documents responsive to
plaintiff’'s November 30, 2013 FOIA requemtdproduce all documents it is not withholding
pursuant to a FOIA exemption. Defendant should file a renewed motion for summargdgm
on or before May 30, 2015. Plaintiff has until June 20, 2015 to file his opposition, and defendant
has until June 29, 2015 to file its reply. An Order consistent with this Memorandum Opinion
will be issued on this day.

ISl _Ellen Segal FHuvelle

ELLEN SEGAL HUVELLE
United States District Judge

Date: March 16§ 2015

® The Court will deny without prejudigaaintiff's crossmotion for summary judgmentecause
he is not entitled to the relibk seek$n his complaint: namely, that defendant be compelled “to
produce the records” deslzed in his FOIA request. (Compl. § 11.)
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