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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

VERONICA Y. GUDGER, )
)

Plaintiff, )

)

V. ) Civil Action No. 14-576 (RMC)

)

)

DISTRICT OF COLUMBIA, et al, )
)

Defendants. )

)

OPINION

Veronica Gudger sues the District of Columbia and three officers of the
Metropolitan Police Department (MPD), Michael MillsgRudy Vick and Duncan Bedliofor
allegedlyviolating her Fourth Amendment rights to be free from unreasonable searches and
seiares. Ms. Gudgalleges that the officemntered her apartment without consent, refused to
leave, physically assaulted her when she refused to consent to a search, tatharegthout
cause For these alleged constitutional violatipMs. Gudgebrings this action under 42 U.S.C.
§ 1983. She also allegssveral stateaw claims.

OfficersVick, Bedlion and Millsaps are sued only in their individual capacities.
OfficersVick and Bedliormove to dismiss the claims against them urkaeteral Rulef Civil
Procedure 12(b)(6), on the grounds that the Comgfailstto state a claim upon which relief can
be granted SeeMot. to Dismiss [Dkt5]. For the reasons that follow, the Cowill grantthe

motion to dismiss

! Officers Vick and Bedlion each filed a sworn affidavit in connection with their Reply, s
Reply [Dkt. 10], and suggest that the Court could, in the alternative, resolve their maiima as
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l. BACKGROUND FACTS

Thefollowing facts are taken frorls. Gudgels Complaintand are accepted as
true See, e.gBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007). Early on August 21, 2013,
Ms. Gudger responded to loud banging at her front door and fden Officer Michael
Millsaps and “several unknown police officers at her door.” Compl. [Dkt. 1]@fficer
Millsaps entered Ms. Gudger’s apartment over her objection and demandedhdisearc
apartment for a third party who did not litreere 1d. 110-12. Ms. Gudger denied permission
for a search and requested to see a wartdnf] 13. SuddenlyDfficer Millsaps “grab[bed] the
Plaintiff by her arm, struckhe Plaintiffin the face, and threw her ontm@arby mattress” and
“then pounced othe Plaintiff. . . shoved his knee intbe Plaintiffs back”and handcuffed her.
Id. 11 1415. After “Defendant Millsaps and othefficers’ searched the apartment, “Defendant
Millsapscausedhe Plaintiffto be arrested and removed from her residenice.f 16-17.
While inside the police transport vehicl®eéfendanBedlionaskedhe Plaintiffwhat had
transpired in her residence ate Plaintifftold DefendanBedlion” what had happenedid.
1 18.

Ms. Gudger was transported to the Fifth District statiomsle and formally
chargedwith assaultingOfficer Millsaps. 1d. § 19. At the station hous@fficer Vick “generated

an Arrest Report to support foaincriminal charges againte Plaintiff” Id. § 20.

for summary judgmentSeeFed. R. Civ. Pro. 12(d) (“If, on a motion under Rule 12(b)(6) or
12(c), matters outside the pleadings are presented to and not excluded by the aoottpthe
must be treated as one for summary judgment under Rule 56. All parties must lee given
reasomble opportunity to present all the material that is pertinent to the moti&@iide the
affidavits were filed with the Officers’ Repls. Gudger did not have an opportunity to
respond to the affidavits or file one of her own. The Court therefore declines to convert the
motion to one for summary judgment.



Subsequently, Ms. Gudger was transported to the central cell block where she was
subjected to searches, including a rectal check, and was forced to urinate fptestid.
1922, 24. Ms. Gudgeemainedn custody overnight, and was released the followingadizy
being told the case against her was dismissd124-26. Ms. Gudger was never brought
before a judgeld. | 25.

Ms. Gudger initiated this suit in Superior Court, but the case was removed to this
Court on April 7, 2014. The Complaint advances five counts. Count 1, aQé#iicsts
Millsaps, Vick and Bedlion, and Count 2, agai@ficers Vick and Bedlion, ssertclaims under
42 U.S.C. § 198%r allegedFourth Amendment violations. Counfé@searrest,Count 4
battery® and Count 3alse imprisonmenassert claimagainst all defendantdMs. Gudger seeks
compensatory damages, punitive damages, court costs, pre-judgment interdstriaeygsafees.
Officers Vick and Bedlion moved tdismiss allclaims asserted against them in @@mplaint on
May 15, 2014. The motion is ripe for decision.

. LEGAL STANDARDS

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6)
challenges the adequacy of a complaint on its face, testing whether afflamfiroperly stated
a claim. Fed. R. Civ. P. 12(b)(6). Federal Rule of Civil Procedure 8(a) rethatescomplaint
contain “a short and plain statement of the claim showing that the pleadgtliésl¢a relief.”
Fed. R. Civ. P. 8(a)(1). A complaint must be sufficient “to give a defendant fair not\deabf
the . .. claim is and the grounds updmah it rests.” Twombly 550 U.S. at 55%internal
citations omitted). Although a complaint does not need detailed factual allegatasitiff's

obligation to provide the grods of his entitlement to reliéfequires more than labels and

% In the Complaint, Count was titled “False Arrest,” but Plaintiff explains in her Oppasiti
that the substance of Countldscribes and refers to a claim fattery and that the incorrect
heading was the result of a typographical erfelt.Opp’n [Dkt. 9]at 10
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conclusions, and a formulaic recitation of the elements of a cause of actiootwidb.” Id. The
facts alleged “must be enough to raise a right to relief above the speculative ldvdRule
8(a) requires an actual showing and not just a blanket asseraaigbt to relief.1d. at 555 n.3.
“[A] complaint needsomeinformation about the circumstances giving rise to the claims.”
Aktieselskabet Af 21. Nov. 2001 v. Fame Jeans,386.F.3d 8, 16 n.4 (D.C. Cir. 2008)
(emphasis in original).

In deciding a rotion under Rule 12(b)(6), a court may consider the facts alleged
in the complaint, documents attached to the complaint as exhibits or incorporateddrncesfe
and matters about which the court may take judicial no#dse & Svoboda, Inc. v. Chas08
F.3d 1052, 1059 (D.C. Cir. 2007) (internal quotation marks and citation omitted). To survive a
motion to dismiss, a complaint must contain sufficient factual matter, accepted,de siate a
claim for relief that is “plausible on its faceTwombly 550 U.S. at 570. When a plaintiff
pleads factual content that allows the court to draw the reasonable inferdrhe tefendant is
liable for the misconduct alleged, then the claim has facial plausibMgicroft v. Igbal556
U.S. 662, 678 (2009). “The plausibility standard is not akin to a ‘probability requirement,’ but it
asks for more than a sheer possibility that a defendant has acted unlawtully.”

A court must treat the complaint’s factual allegations as true, “even if doubtful in
fact.” Twombly 550 U.S. at 555. But a court need not accept as true legal conclusions set forth
in a complaint.Igbal, 556 U.S. at 678. “Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not sufflde.*While legal conclusions can
provide the framework of a complaint, they must be supported by factual allegations. Whe
there are welpleaded factual allegations, a court should assume their veracity and then

determine whether they plausibly give rise to an entitlement to relef&t 679.



1. ANALYSIS
A. Federal Law Claims
The Complaint failgo set forth a valid claim under 42 U.S.C. § 188ainst
Officers Vick and Bedlion.To state a clainagainst the police officexnder Sectiori983,the
“plaintiff must allege the violation of a right secured by the Constitution and lative dinited
States, and must show that the alleged deprivation was committed by a pergparater color
of state law.” West v. Atkins 487 U.S. 42, 48 (1988).
1. Count 1-Civil Rights Action under 42 U.S.C. § 1983
Although Count 1 purports to bring claims agai@§icersVick, Bedlion and
Millsaps, the factual allegations recount only actitakenby Officer Millsaps. Count 1 reads in
relevant part:
31. DefendantMillsaps’ entry into and search dhe Plaintiffs
home constituted a search under the Fourth Amendment to the
United States Constitution.
32. Defendant Millsaps’ action of causing the arrest and
incarceration othe Plaintiffconstituted a seizure under the Fourth

Amendment to the United States Constitution.

33. The entry into and search tiie Plaintiffs residence were
unreasonable under the Fourth Amendment.

34.The arrest and incarcerationtbe Plaintiffwere unreasonable
under the Fourth Amendment.

35. The amount of force used agairtbie Plaintiff under the
circumstances was unreasonable and excessive under the Fourth
Amendment.

37.The violation ofthe Plaintiffs Fourth Amendment rights to be

free from unreasonable searches and seizure, and arrests without
probable cause, were committed by the Defendants with actual
malice against the Plaintiff.



Compl.q131-35, 37.

Ms. Gudger allegethat Officer Millsapsentered and searched her apartment and
caused her to be arresteithout probable cause and with the usexafessive forceSee
Compl.f19-12, 14, 15, 17. She makes no such factual allegations aQé#fiests Vick and
Bedlion. To the contrary, Ms. Gudgateges that shier stencountere®fficersVick and
Bedlionafter her residence was searched aftdr she was arrestedsead. 1 18, 20.Ms.
Gudger’s sole factual allegati@gainstOfficer Bedlion is that he asked her what happened
inside her residence aftehe was placed in the police transport vehicle following her arigst.
1 18. Her sole factual allegation against Offidéck is that he generated an Arrest Report to
support criminal charges once she was brought tpdhee station. Id. § 20. Absent any factual
allegations thaOfficersVick and Bedlioncommitted the alleged constitutional violatio@gunt
1 must be dismissed for failure to state a claim.

Ms. Gudgeracknowledges these deficienciasher Opposition, but her theooy
Count 1is that Officers Vick and Bedlion were accomplices with Officer Millsapsmhe
violated her Fourth Amendment rightSeePl. Opp’n at 4. Ms. Gudger urges the Court to draw
the “reasonable inference” that the “unknown police officers” accompa®fiincer Millsapsto
herfront doorwereOfficers Vick and Bedlion.Seeid. Ms. Gudger contendbat thisinference
can be drawifrom her allegations that (1Pefendant Millsapsindother officers then went
further intothe Plaintiff'sresidence and conducted a search ofdginpl. {16(2) Officer Vick
drafted the arrest report to support criminal charges against Ms. Gudger “widim iealsnow
thatDefendant Millsapslid not have probableause to seete Plaintiffs arrest’ Id. §28; and
(3) Officer Bedlion “approvedefendant Millsapgffort to caus¢he Plaintiffto be arrested and

charged without probablzuse wheefendant Bedlion had reason to know that no probable



cause gisted” Id. 129. SeePl. Opp’n at 5-6. Ms. Gudger reasons thatQifiecers Vick and
Bedlionmust have been present for the search and arrekhamdthat OfficeMillsaps did not
have probable cause to arrest Helr.at 5.

Ms. Gudgpris mistaken as to whaivesrise toa reasonable inference. A
plaintiff must plead factual contenthat allows the court to draw the reasonable inference that
the defendant is liable for the misconduct allegddbial, 556 U.S. at 678 (emphasis added).
Put another wayhe courtbegns its consideration of a motion to dismigsassuming the
veracity of“well-pleaded factual allegations .and therdetermings] whether they plausibly
give rise to an entitlement to reliefltl. at 679 (emphasis added). It does not work the other
way around. It is not reasonalite a courtto infer a fact from a legal conclusio®eed.

(“While legal conclusions can provide the framework of a complaint, they must be sabpprt
factual allegations.”)

Here, Ms. Gudger supplies a legal conclusiahatOfficersVick and Bedlion
knew no prohble cause existed for hamrest—and asks the Court to derive a fatchatOfficers
Vick and Bedlion were presefdr the search and arresthis is not a reasonabl&erence: the
Court may not supplfacts that Ms. Gudger herself failed to ple&imilarly, the Courtannot
infer that the' unknownofficers’ were in factOfficersVick and Bedlion SeeCompl. 9
(emphasis added). To do so would be to contradidatitaeal allegatiorpledin the Complaint,
which is taken to be true for purposes of evaluatiegnotion to dismiss.SeeTwombly 550
U.S. at 555.Moreover, the reasonable inferertodbedrawn fromthe allegations concerning
Officer Bedlion’s query to Ms. Gudges to“what had transpired in her residencethathe was
notpreseninside Ms. Gudger’s resideaand did not participate in the search or arrest. Compl.

1 18.



On the face of the Complaijnt is not plausiblehat OfficersVick and Bedlion
are liable under Section 1983 for the alleged violation of Ms. Gudger’s Fourth Amendment
rights. She does not allege any facts “thatalleged deprivati¢s] w[ere] committed by”
OfficersVick and Bedlion.SeeWest 487 U.S. at 48gbal, 556 U.Sat678. As to Officers
Vick and Bedlion, Count fails to state a claim upon which relief may be granted

2. Count 2—Civil Rights Action under 42 U.S.C. § 1983

Count 2 reads in relevant part:

38. DefendantsVick and Bedlion had reason to know that

Defendant Millsapgdid not have legal justidation to enter and

searchthe Plaintiffs residence, or to arrest, transport, incarcerate

or prosecutethe Plaintiff nevertheless Defendants Vick and

Bedlion did not attempt to stop Defendant Millsdpsm entering

or searcing the Plaintiffs residence or from seizing, arresting,

transporting, incarcerating, or prosecutitige Plaintiff with an

assault.

39. Defendants Vick and Bedlion had the opportunityntervene

to prevent the Plaintiff's residence from being unlawfully entered

and searched and to prevent the Plaintiff from being seized,

arrested, transported, incarcerated and/or prosecuted.

40. Defendants Vick and Bedlion had a legal duty to intervene . . ..

41. Defendants Vick and Bedlidareached their dutio intervene
and to protecthe Plaintiff from having her residence unlawfully
entered and searched.
42. Defendants Vick and Bedlidareached their ity to intervene
to preventthe Plaintiff from being unlawfully seized, arrested,
transported, incarcerated, and prosecuted.
Compl. 19 38-42.
An officer is held responsible for a constitutional violation under the bystander

theory of liability “if he: (1) knovg that a fellow officer is violating an dividual’'s constitutional

right; (2) has a reasonable opportunity to prevent the harm; and (3) chooses not to act.”



Fernandors v. District of Columbj&82 F. Supp. 2d 63, 72 (D.D.C. 2005) (quottanddl v.
Prince George’s Counfy802 F.3d 188, 204 (4th Cir. 2002Masel v. Barrett707 F. Supp. 4,
7-8 (D.D.C. 1989) (recognizingffirmative duty ofa police officerto prevent the violation of
constitutimal rights by another officef).

Ms. Gudger does not dispute that personal knowledge abavfefficer’s
violative conducts a necessary element of bystander liability. Ratfier Gudger asks this
Court to infer thaDfficers Vick and Bedlion were present wi@fficer Millsaps from the outset
and witnessed all dfficer Millsaps actions. SeePl. Opp’n at 6. Ms. Gudger contends that her
“explicit allegation that Vick and Bedlion had the opportunity to intervene inHereanties
with it the reasonable inference thatytlsaw and heard exactly whads. Gudger] complains
about . .. .”ld. at 7. However, it bears repeating thiais not reasonable tafer a fact from a
legal conclusion. Ms. Gudger has not alleged that either Officer Vick or Bedliopresent
whenOfficer Millsaps allegedly violated hdfourth Amendment rights. As such, stas failed
to allege factsha would permit theCourt to draw thénference that these officers had firsthand
knowledge of the violations, much less that they had the opportunity to intervene and chose not
to act. Ms. Gudger’s recital of thelements of the cause of action will not sufficesatisfy the
plausibility standard announcedlgbal. Seelgbal, 556 U.S. at 678Count 2 fails to state a
claim upon which relief may be granted.

B. Supplemental Jurisdiction overState Law Claims

After dismissing federal law claims, a district court may, in its discretion, decline
supplemental jurisdiction under 28 U.S.C. § 1367(c) and dismiss the remaining stdtentewy ¢

Shekoyan v. Sibley Int409 F.3d 414, 423 (D.C. CR005). In exerciag such discretion,

% Randallfollows the Second, Sixth, Seventh, Eighth, Tenth and Eleventh Cir@g&Randall
302 F.3d at 203-204. The D.C. Circuit has not addressed the question of “officer as bystander”
liability.



district courts should consider judicial economy, convenience, comity, and faitdeats424.
In the usual case, these factors point toward declining jurisdidiibrciting Carnegie-Mellon
Univ. v. Cohill 484 U.S. 343, 350 n.7 (1988)). $Mmekoyanthe D.C. Circuit held that even
where the litigation proceeded for four years before the federal claims weiiesdid, the
district court did not abuse its discretion in declining supplemental jurisdidtiomat 424. See
CarnegieMellon University 484 U.Sat 350 (doctrine of pendent jurisdiction is doctrine of
discretion; usually when all federal claims are dismissed before trial, alfedart should
dismiss state claims as wel)nited Mine Workers v. Gibb883 U.S. 71%1966) (same);
28 U.S.C. § 136(¢) (district court may decline to exercise supplemental jurisdiction).

Because Ms. Gudger’s Section 1983 claagainst Officers Vick and Bedlion
will be dismissedthe Court declines supplemental jurisdiction oversthgelaw claimsagainst
them*

C. Leave to Amend the Complaint

In Ms. Gudger’s Opposition, she “requests leave of court to amend her Complaint
in the event that the Court grants dismissal &aonts 1 and 2.” Pl. Opp’n at Eederal Rule
of Civil Procedure 15(a) allows a plaintiff to amend her compl@nce as a matter of
course . . . 21 days after service of a motion under Rule 12(b).” Fed. R. Civ. P. 15(a)(1).
Subsequently, a plaintiff can amend her complaint “only with the opposing partitenwr
consent or the court’s leave,” although “[tlhe court should freely give leave whitEce]so
requires.” Fed. R. Civ. P. 15(a)(2). Courts in this distisbrequire that “a motion for leave to
file an amended pleadirghall be accompanied by an original of the proposed pleading as

amended.” L. Civ. R. 15;kee alsdrollins v. Wackenhut Sery303 F.3d 122, 130-131 (D.C.

* Officers Vick and Bedlion argue that they are entitled to qualified immunity on Ms. Gusdger’
federal lawnclaims and have the benefit of common law privilege as tethe lawclaims. The
Court deesnot reach théssue
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Cir. 20129 (affirming district court’s deniabf plaintiff's request for leave to amend her
complant for failureto comply with Local Rule 15)1Belizan v. Hershor434 F.3d 579, 582
(D.C. Cir. 2006) (“[A] bare request in an opposition to a motion to dismiss—without any
indication of the particular grounds on which amendment is sought—does not constitute a
motion within the catemplation of Rule 15(&) (citation and internal quotation marks omitted).
Ms. Gudger did not avail herself of the option to file an amended complaint
within 21 days of th®fficers Motion to Dismissandshe did not attach copyof her proposed
amended complaintas required by Local Rule 15-4which precludes an evaluationtbe
merits of her request for leave to amefdhe request to amend will be denied without prejudice.
V. CONCLUSION
For the reasons stated abowe Court willgrantOfficersVick and Bedlion’s
Motion to Dismissandtheywill be dismissed as parties to this ca€munt 2 of the Complaint
will be dismissed in its entiretyThe Courtwill deny Ms. Gudger’s request for leave to amend

her complaint, without prejudicéA memorializing Order accompanies this Opinion.

Date: November 10, 2014 Is/
ROSEMARY M. COLLYER
United States District Judge
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