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MEMORANDUM OPINION

Themodernadministrative stateeachegust about everywhere.VvEn, as this case
demonstrates, to thewilds of the Colorado Rockies.

Federal rules create two special classfgzrotection for the national forests: “wilderness
areas” and “roadless areas.” Designating a parcel “roadless” makes it harderotorctriegs
there; “wilderness” makes it harder still. This case invodvdecision by the United States
Forest Service to remove the “roadleds$ignation from approximately 8,300 acres of land in
Colorado that fall inside the boundaries of permitted ski areas. Having removed that
classification the Service then authorized Aspen Skiing Compargiltdrees on appsomately
80 acres of that formerly “roadledsind in order to build a new ski trail.

Plaintiffs— two environmental groups and two individualled suit to challeng&oth

the removal of the “roadless” designation from the 8,300 awr@éthe approval of the 8@ere



construction projectThey claim bat the Service’actionscontravenedhe Administrative
Procedure Act, the Wilderness Act, and the National Environmental PolicyD&eéendants-
joined by Aspen as an Intervenor — contérat Plaintiffs lack standing to brireyichchallenge
and that the agency violated no law. The parties have now cross-moved for sumnragnjudg
The Court concludes that Plaintiffs do have standing to bring thislmasthattheir
claims are fatally iwed on the meritsAlthough Plaintiffs offer several worthy challenges to
the Service’s actions, in the end, #gency made its decisiamaccordancevith the lawand
following a multryear, comprehensive, public process. Plaintiffs may have good policy
arguments against removing environmental protections from the land in question or approving
Aspen’s ski trail, but this Court cannot overturn the Service’s deciaidass they were
unlawful. As they were not, the Court will grant Defendants’ and Intervenart®ohs and
dismiss this case.
l. Background

A. The Law of the Wild

Congress passeldd Wilderness Adn 1964, Pub. L. No. 88-577, 78 Stat. 890 (1964)
(codified at16 U.S.C. 88 1131-113@jjrectingthe Forest Service within the next ten years to
review whether certain areastheNational Forest Systemere suitable “for preservation as
wilderness.”16 U.S.C8 1132(b). The Service was to report those findings to the President,
who, in turn, would advise Congress on his recommendations on which regions should be
officially designated “wilderness areas.” Sdg § 1132(a)Yb). The Act defineswilderness”
as:

[A] n area of undeveloped Federal land retaining its primeval
character and influence, without permanent improvements or

human habitation, which is protected and managed so as to
preservets natural conditions and which (1) generally appears to



have been affected primarily by the forces of nature, with the
imprint of man's work substantially unnoticeable; (2) has
outstanding opportunities for solitude or a primitive and
unconfined type ofecreation; (3) has at least five thousand acres
of land or is of sufficient size as to make practicable its
preservation and use in an unimpaired condition; and (4) may also
contain ecological, geological, or other features of scientific,
educational, scenic, or historical value.

Id., § 1131(c).Only Congress has the power to designate a wilderness areil., Sek131(a);

Wyoming v. Dept. of Agric., 661 F.3d 1209, 1221 (10th Cir. 2011). The moniker confers special

legal protections on the land in adto ensure that such places remain, as th@detically
describs, “area[s] where the earth and its community of life are untrammeled by marg wh
man himself is a visitor who does not remain.” 16 U.S.C. 88 1131(c) & 1133.

Onthe Service'second attempt to follow througtith the Wilderness Act'scommand,
an undertaking known as the “Roadless Area Review and Evaluation project” (RARE |
finally completedhe inventory in 1973escribingthe 62 million acres of prospective
wilderness regions it had identified as “roadless dreéds/oming 661 F.3cat 1221-22 CRR
023380! Based orthe Service’seport and the President’s recommendations, Congress
ultimately designated totalof 35 million acres ofuch land as wildernesseeWyoming, 661
F.3d at 1222, including approximately 1.4 million acres in Color&ieColorado Wilderness
Act, Pub. L. No. 96-560, § 102, 94 Stat. 3265, 3265-68 (1980).

Around the same time, in 1976, Congress passed the National Forest Management Act,
Pub. L. No. 94-588, 90 Stat. 2949 (codified as amended in scattered sections of 16 U.S.C.),
which instructs the Forest Servicect@ateand continuously updaté&and and resource

management plans” also known as “Forest Plansfer each unit of the National Forest

! Because there are two agency decisions at issue in this tespromulgation of the Colorado Rulad the
approval of the EgresBrail Project—there are two administrative records. The record for the Colorado Rule is
denoted with the citation “CRRandthe record for the Egre§3ail Project is denoted “BME.”
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System.16 U.S.C. § 160@). Per the Service’swn regulationspart of the Forest Plan
development process includesevraluaton of aunit’s suitability as avilderness oroadless
area SeeCRR-008859; 36 C.F.R. § 219.27(b) (2001); 36 C.F.R. § 219.17(a) (1982).

Particularly relevant to this case is the Servid®87-2002valuation of the White River
National Foresin Colorado. There, th®erviceidentified “90 roadless areas . . . totaling
640,000 acres.” BME-04668.0f these 90 aresa 37 (totaling approximately 298,000 acres)
were found capable and available for recommended wilderness. The rem3iairea$ were
identified as roadless but lacking sufficient wilderness characteristats As part of this
evaluation, the Serviadetermine thata 1,700acre parcel of landithin White Riverknown as
“Burnt Mountain; which includedthe80 acres of land inside the Snowmasspskimit area that
is the subject of Plaintiffs’ Complainas“roadless” but not suitable for designation as
“wilderness’ SeeBME-01041, 04225-26, 04633.

B. Roadless Rules

After Congress reviewed the Forest Servi¢®ARE Il report and designated certain
regions as “wilderness areas,” the agency was left walgainventory of ‘foadless areashat,
while not officially designatedwilderness,” were still “worthy of somkevel of protection.”
Wyoming 661 F.3d at 1222For the first several yearen,the Service managed roadless
lands on a sitepecific,individual basis s2eBME-04666, forbidding industrial development

some aregsvhile allowing it in others._8eWyoming 661 F.3d at 1222; Kootenai Tribe of

Idaho v. Venemar313 F.3d 1094, 1105 (9th Cir. 2002), abrogated in part on other grounds by,

Wilderness Society v. Forest Servié80 F.3d 1173, 1180 (9th Cir. 2011).

In 2001, howeverthe Service decided to takdosbadernational approach to the

management of its roadless inventory. It thtemulgated a “Roadless Area Conservation



Rule; which sought “to provide, within the context of multiple-use management, lasting
protection for inventoriedoadless areas within the National Forest Systetb.Fed. Reg.

3,244, 3,272 (Jan. 12, 2001). The Rule prohibited, with a few exceptions, road construction and
timber removal on approximately 58.5 million acresazdless areaacross the country

“identified in a set of inventoried roadless area mapd.’at 3,244 see alsad. at 3,272-73
BME-04667. “These nationallyapplied prohibitions supercedesld the management

prescriptions for roadless areas applied through the development of individsapfares.”
CRR023382.

The map®f the 58.5 million acres subject to the Roadless Relebased orthe
Service’s 197RARE Il inventory of prospective wilderness areas-the leftover land that
Congress had not designated as wilderredeng withsome regions thahe Service had
subsequently desigted as roadless as part of its Forest Plan development proceé& Feee
Reg. at 3,246 The Service made clear that althoulyl Rulewas intended to conserve roadless
areas, it would not afford the same protection as a “wilderness” desigrfatienRoadless Area
Conservation rule, unlike the establishment of wilderness areas, will allowtitudeibf
activities including motorized usegrazing, and oil and gas developmend.” at 3,249.In
effect, this created three levels of protection for land in the National Forgsn®y
“Wilderness’receives the most protection, “roadless” the second most, and land with no

designation the kest. Cf. Ark Initiative v. Tidwell, 895 F. Supp. 2d 230, 240 (D.D.C. 2012)

(“Roadless area . . is a heightened designation, presumably meaning that cutting trees in a
national forest is easier than cutting trees in a roadless agdfid) 749 F.3d 1071 (D.C. Cir.

2014).



The Roadless Rule quickly became a target for litigation. B8Me-04667;Wyoming
661 F.3d at 1226. In 2005, the Forest Service decided to ctakgeandadopt a more
federalist approach to roadless-area management. It prasuliléaState Petitions Ruleyhich
invited stategovernors to petitiofor statespecific regulationghat would goverrhe roadless
areaswithin their jurisdictions See70 Fed. Reg. 25,654, 25,654 (May 13, 20Gb)at 25,661.

The Governor of Colorado took the Forest Service up on that invitatidrafter aix-year
rulemaking processgeeArk Initiative, 895 F. Supp. 2d at 234, thgencyin 2012finally
promulgated a special roadlem®a management rule specifically for the Rocky Mourfééte:
the“Colorado Roadless Areas RuleSee77 Fed. Reg. 39,576, 39,577 (July 3, 20A2).

Graced with some of this continenti®st impressive mountamnges, Colorado is, not
coincidentally, also home to some of the nation’s most sought-after ski temdarct,|front and
centerin thisdispute is the Colorado Ruless-called “Ski Area Exclusion.”The Forest
Service’s2001 Roadless Rule had previouslgssified asroadles$approximately 8,300 acres
of land in Coloraddhat hadalso been allocated to skiea special uses. Séeé Fed. Reg. at
39,578; CRR-008863, 008897, 009654. Acquiescirtgerrequests of three successive
Colorado GovernorgeeCRR-00863, 00897, 009654, the Colorado Rule removed the roadless
classificationfrom those 8,300 aes. See77 Fed. Reg. at 39,578. “In other words, if a previous
roadless area lay in a permitted ski area, its roadless designation was rénfokdditiative,

895 F. Supp. 2d at 23T hisincluded the 80 acres of land in Snowmass at isstlas case

SeeBME-04631, 04673.

2 Although the Ninth Circuit subsequently struck down the State PetitiomsaRdlreinstated the 2001 Roadless
Rule,seeCalifornia ex rel. Lockyer v. Dept. of Agric575 F.3d 999, 10201 (9th Cir. 2009), Colorado submitted
its petition pursuant tboththe State Petitions Rusnd8 553(e) of the APASeeCRR-00888!. Accordingly,
despite the fact that the State Petitions Rule was struck down, Coteradims sulgct to the statspecific rules
promulgated in response to its petition under § 553(e). Aside ftaho] roadless areas in all other states are
currently governed by the 2001 Roadless R8eeBME-04667.
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The instant lawsuit involves a challenge to the legality of the Ski-Area Eanlusi
Plaintiffs are concerned because, by removing the “roadless” designatiofofestshat fall
within ski-area boundaries, the Service made it edsrazompanies like Aspen Skiing to cut
down those treesSeeArk Initiative, 895 F. Supp. 2d at 240.

C. TheBurnt MountainSkierEqgressTrail Project

In 2003, nine years before the issuance of the Colorado Rule, Aspen Skiing asked the
Forest Service for permission to construct the “Burnt Mountain Skier Egras$5siiiithe
Snowmass Mountain Ski Are&eeBME-00001. Aspen hoped that the Egress Trail would
improve safety and convenience for skiers cruising in the “Burnt Mountain Glage®ME-
04635, a set of ski trails in Snowmass that was the subject of prior litigation befdCenis
Seeid.; Ark Initiative, 895 F. Supp. 2d at 235-36. This would regtimber removal (cutting
down trees) and construction in Burnt Mountain, whi¢hha time wasa 1,600acre designated
roadless area. The tregandon80 acres oBurnt Mountain thatié within the Snowmass
boundaries, where the Trail would be locat&teBME-00001, 04225, 04673; 77 Fed. Reg. at
39,611. The Forest Service authorized Aspen to construEgttessrrail in February 2006.
SeeBME-04818-912.

Two months later, in April 2006, two of the Plaintiffs in this ca3éhe Ark Initiative
and Donald Duerr along with several other parties, filed an administrative appeal within the
Forest Serviceequesting review of the agency’s decision to approve the Ba#BME-
03261-458. That appeal was successhd;Servicdound that, becaestheEgress Trail fell
within the Burnt Mountain roadless area, the decision to approve it required additidysisana

of the “impacts”the Trail would have on the region. BME-03535. The 2006 Appeal Decision



therefore ordered the Service to prepare a new environmental assessmenhatteh before
any work could begin on th@oject Seeid.

Seven years latein August 2013the Service completed that assessment. B&e-
04621-732. Althoughas the Service emphasized, B&E-04825, the 2012 Coloradauke had
in the interimremoved the “roadless” designation from thea&@earea in question because it
fell within the boundaries of the Snowmass g&rmit ar@a —the Service nevertheless analyzed
the Trail’'s potential impacts on tiparcel's“roadless characteristicsSeeBME-04665-81. The
Service concluded that even if the Egress Trail had fallen within a roadlasg ane@uld not
affect the nine roadless area characteristics to the point of altering the cistrestarthe Burnt
Mountain [ro@less area].” BMED4677. It therefore authorized Aspen to constituetEgress
Trail. SeeBME-04818-912.That authorization is another subject of this litigation.

D. The Instant Case

In April 2014, Plaintiffs filed ahreecount Complaint (and two montketer, an
Amended Complaint) challenging both the 3kea Exclusiorcontained in the Colorado Rule
and he Service’saapproval ofthe EgressTrail Project Plaintiffs allege violations of the
Administrative Procedure Act, the Wilderness Axtd the National Environmental Policy Act.
SeeAm. Compl. |1 6274. Plaintiffs, Defendants, and Intervenor have all cross-moved for
summary judgment. Defendants and Intervenor have further mosgéikePlaintiffs’
Amended ComplaintThe briefing was completed on a somewhat expedited schedule as the
treecutting is slated to begin imminently.

Before turnimg to the substance of the parties’ arguments, thet@otes that Plaintiffs’
briefs, and to some extent Defendants’, contain a superfluity of footnotes, mahicbfare

quite lengthy and advance substantive arguments distinct from and additionagktedhtained



in the body text.In restricting the length of the parties’ briesgeeMinute Order of June 4, 2014;
Minute Order of June 26, 2014, the Court did not intend for them to simply reformat their
pleadings by transferring text to singdpaced fotnotes. Tis practice proveboth highly
distracting to the readand a transparent effort to circumvent the Court’s page limitatibne.
Court will therefore focugts analysioon those argumentke partiegshoughtworthy enough to
include in the mia text of their pleadings.

. Legal Standard

Challenges under the APA and NEPA proceed under the familiar “arbitrary and

capricious” standard of review. S&éJ.S.C. 8 706(2)(A); Baltimore Gas and Elec. Co. v.

Natural Res. Def. Council, Inc., 462 U.S. 87, 97-98 (1983). Althallghree parties have filed

Motions for Summary Judgment, the limited role federal courts play in reviewatg s
administrative decisions means that the typical Federal Rule 56 sufjudgnyent standard

does not applySeeSierraClub v. Mainella, 459 F. Supp. 2d 76, 89—-90 (D.D.C. 2006) (citing

Nat'l Wilderness Inst. v. United States Army Corps of Eng’rs, 2005 WL 691775, at *7 (D.D.C.

2005)). Instead, in APA and NEPA cases, “the function of the district court is tondeter
whether or not . . . the evidence in the administrative record permitted the dgemake the
decision it did.” Id. (internal citations omitted). Summary judgment thus serves as the
mechanism for deciding, as a matter of law, whether an agency action is suppotted by t

administrative record and otherwise consistent with the standard of reSesloch v. Powell,

227 F. Supp. 2d 25, 31 (D.D.C. 2002) (citing Richards v. INS, 554 F.2d 1173, 1177 (D.C. Cir.

1977)).
The APA requires courts to “hold unlawful and set aside agency action, findings, and

conclusions” that are “arbitrary, capricious, an abuse of discretion, or otheatise



accordance with law.” 5 U.S.C. § 706(2)(A). Untles “narrow” standard of review which

appropriately encourages courts to defer to the agency’s expseedéotor Vehicle Mfrs.

Assn of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1883) —

agency is required to “examitiee relevant data and articulate a satisfactory explanation for its
action including a rational connection between the facts found and the choice rdade.”
(internal quotation marks omitted). In other words, courts “have held it an abuse dfahscre
for [an agency] to act if there is no evidence to support the decision or if thedeces based

on an improper understanding of the law.” Kazarian v. Citizenship and Immigration Service

596 F.3d 1115, 1118 (9th Cir. 2010).
It is not enough, then, that the court would have come to a different conclusion from the

agency.SeeNat | Assn of Home Builders v. Norton, 340 F.3d 835, 841 (9th Cir. 2003). The

reviewing court “is not to substitute its judgment for that of the agency,” id., norsiutilitie
decision of an agency that has examine[d] the relevant data and articulate[tianad r

connection between the facts found and the choice madaéericans for Safe Access v. DEA

706 F.3d 438, 449 (D.C. Cir. 2013) (internal quotation marks aatiori omitted). A decision
that is not fully explained, moreover, may be upheld “if the agency’s path nspneddy be

discerned.”Bowman Transp., Inc. v. Arkansas—Best Freight Sys., Inc., 419 U.S. 281, 286

(1974).
1.  Analysis

The Court will begin its argsis byaddressingpefendants and Intervenor’s Motion to
Strike the Amended Complaint. It will then move onhteir contentions concerning the Court’s
purportedack of jurisdiction tcadjudicatehis lawsuit Finding those arguments wanting, the

Courtwill finally take on the merit®f thecase
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A. Motion to Strike

Thefirst issue the Court must resolve is the propriety of Plaintiffs’ Amended Complaint.
That seemingly innocuous point is particularly hard founggnebecausé¢he pleadingalthough it
does notaddany new claims against Defendants, does incudew Plaintiff-the
environmental group Rocky Mountain Wildwvho is central to the question of Plaintiffs’
standing to bring this casa matter discussed further in the next section

Rule 15(a)1)(A) of the Federal Rules of Civil Procedwaiows a party to amend its
complaintas a matter of courdeefore trialwithin “21 days after serving it.'Plaintiffs filed their
original Complaint on April 16, 2014SeeECF No. 1. Apparently due to some confusion in the
Clerk’s Office, howeverDefendants and Intervenor were not semwéd that pleading until
June 16 and 17SeeECF Nos. 28, 30; Sur-Reply, Exh. A (Email®laintiffs filed their
Amended Complaint on June 5, 2018eeECF No. 16.

The Amended Complaint was therefore filed at least elevenbaddgseDefendantand
Intervenorwere ever servedith the original The practice, in such cases, appears to favor

allowingamendmentSee, e.g.Mcintrye v. United States, No. 13-2404, 2014 WL 1653146, at

*3 (M.D. Pa. Apr. 23, 2014) Gince Plaintiff filed his Motion for Leave to File a Second
Amended Complaint before Defendants were served with his original or Amended Gwmplai
we find that Plaintiff was not required to file a Motiar Leave to File a Second Amended

Complaint)); see alsd.ittle v. E. Dist. Police StatigriNo. 13-1514, 2014 WL 271628, at *3 (D.

Md. Jan. 22, 2014Park v. TD AmeritraddrustCo., No. 10-188, 2010 WL 1410563, at *1 (D.

Colo. Apr. 1, 2010)Brown v. SCDC Kirand R & E, No. 10-1169, 2010 WL 3940981, at *1

(D.S.C. Oct. 5, 2010)Because there is no indication that Plaintiffs deliberately manipulated the
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levers of judicial bureaucracy to engineer this result, the Court is inclinetlaw thatpractice
and permit their Amended Complaint.

Defendants and Intervenor object, however, that the Amended Conuplairdveneshe
parties’ Joint Stipulation, approved by the Court at the very beginning of this_esECIS No.
11; Minute Order, Apr. 28, 2014. There, thatyagreed to set the litigation on a-8ay
expedited schedule, specifying deadlines for the filing of the administratieed and cross-
motions for summary judgmengeeJoint Stipulation at-B. Plaintiffs filed the Amended
Complainton day 50 of that schedule and moved for summary judgment just two days later,
leaving their opponents witbnly a few weekso incorporateéhe new pleading into their cross-
motionsin order to meet the agreegon deadlines.

While thismay wellviolate the spit of Rule 15(a)(1)(A) and the Joint Stipulatidhat
agreemenhowhere forbids Plaintiffs from filing an Amended Complaint. Rule 15(@8jf1)

moreover, does not empower the Court to deny leave to amend on grounds of undue delay or

prejudice— it permits amendment “as a matter of courséf’ Foman v. Davis, 371 U.S. 178,
182 (1962) (laying out grounds to deny leave to amend under Rule )b(a)t2 letter of the
law, whichfavorsPlaintiffs’ Amended Complaint, therefore wins the day. This outcome m
unfortunately require Defendants and Intervenor to be more specific istpulatiors that they
enterin the future.

B. Jurisdiction

Having denied ta Motion to Strike Plaintiffs’ Amended Complaint and deemed that
document filed, thereby adding Rocky Mountain Wild &aantiff to this case, the Court next
moves to the question of jurisdiction. The Amended Complaint lodges three counts agains

Defendants: Count 1 challenges the Service’s application of the Colorado Rule tessTEgjl
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decisionseeAm. Compl., 11 62-66, Count 2 claims that the Egress-Trail approval violated
NEPA,seeid., 11 6771, and Count 3 advances a general attack on the legality of the Colorado
Rule. Seeid., 11 7274. Defendantsnove to dismiss Counts 1 and 3l Complaint—theso
called “asapplied and “facial’ challenges to the Colorado Ruldecausgthey saynone of the
Plaintiffs ha standing to pursuather ofthoseclaims Defendants appear to concede that
Plaintiffs do have standing to bring Count eeDef. Mot. at 2, 24.

The doctrine of “standing” reflects the Constitution’s restriction of thegp@ifederal

courts to decide only “cases or controversig€deeWhitmore v. Arkansas, 495 U.S. 149, 154-55

(1990); U.S. Const. art. |IB 2, cl. 1. To have standing to bring a lawsuit in federal court, a
plaintiff must establish that: (1) he has suffered a concrete and paitiedlanjurythat is actual

or imminent, not conjectural or hypothetical; (2) there is a causal relationgiipdehis injury

and the defendant’s conduct; and (3) it is likely that a victory in court will redressjury.

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). An organizational plaintiff, such

asthe Ark Initiative orRMW, may have standing to sue both on its own behalf, known as
“organizational standing,” and also on its members’ behalf, which is callecSemational

standing.” SeeAbigail Alliance for Better Access to Developmental Drugs v. Eschenid&éh

F.3d 129, 132 (D.C. Cir. 2006).

Having considered the argumentss €Court concludes thaatthe veryleast Plaintiff
RMW hasstanding to bring both Count 1 and CouniS3nce“the presence of one party with
standing is sufficient to satisfy Article IlI's case-controversy requirement,” the Court need

“not determine whether thather plaintiffs have standing.” Rumsfeld v. Forum for Acad. & Inst.

Rights 547 U.S. 47, 52 n.2 (2006); Bowsher v. Synar, 478 U.S. 714, 721 (1986).
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1. Count 1: “AsApplied” Challenge
Defendantdirst claim tha RMW lacks standing tohallenge the Serviceapplication of
the Colorado Rule in the context of its approval of the Burnt Mountain Egress Tna¥y. rest
this argument othreegrounds. Kst, RMW has not suffered a concrete injury as a result of the
Egress Trail Second, RMWailed eitherto submit a comment on the Egrdssil Project orto
identify any specific concerns with the Burnt Méain parcel when it submitted commeats
the Colorado Rule. Anthird, RMW failed to exhaust its administrative remedi&be Court
will address each point in turn.
a. Injury-in-Fact
According to Defendantshé injury RMW will allegedly suffeas a resulof the Egress
Trail is insufficienty concrete to satisfy the requirements of Article 1l standiRiy!W has
claimed “representational standing” to challenge the ,Tsabhmittng twodeclaratiors from its
staff attorneyand member, Matthew Sandldescibing the harmhewill suffer if the project is
completed SeePI. Mot., Exh. O Declaration of Matthew Sandlegee alsd’l. Opp., Exh. E
(Supplemental Declaration of Matthew Sandler)
In the Declaration, Sandlexplains:
As a RMW member, | personally and professionally value and
visit wildernessquality lands and roadless areas in Colorado.
Among other roadless areas adversely affected by the CRR'’s ski
area exclusion, | have been to the Snowmass ski resort and the area
in the vicinity of Burnt Mountain and used it for recreational and
other purposes. | have concrete plans to return to this area in
January 2015, at which time the egress trail could be constructed
absent judicial relief in this case, therefore impairing my ability to
continue enjoying this area in its natural, undeveloped condition

that existed prior to CRR promulgation.

Sandler Dek, 1 8 In his Supplemental Declaration, dféers more specifics:
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[W]hen | have visited the Snowmass ski resort, | have often hiked
up from the main ski resort, traversed over to Burnt Mountain . . .
and skied down Burnt Mountain in a backcountry fashion before
traversing back over to the main ski resort and then hiking up to
the top of Burnt Mountain again. Although, like most skiers, | do
not carry a GPS device when | go backcountry skiing, | can attest
that based on my review of maps of Burnt Mountain, | am
confident that on several occasions | skied through andvateer
used for recreational purposes thea®de parcel that the Service
removed from the roadless inventory through the CRR. And, as
previously stated, | have concrete plans to return in January 2015
to the Snowmass ski resort, and Burnt Mountain in Q&er
(including the 80-acre parcel), and | will likely continue to return
approximately once per year thereaft€he loss of roadless
gualities as a result of the CRR ski area exclusion in conjunction
with egress trail construction will therefore affety recreational

and aesthetic interests in using this parcel for backcountry skiing
and other purposes.

Sandler Supp. Decl., 1 3.

This harm confers standing on RMW[E]nvironmental plaintiffs adequately allege
injury in fact when they aver that these the affected area and are persons ‘for whom the
aesthetic and recreational values of the area will be lessened’ by the challenigd’ act

Friends of the Earth v. Laidlaw Environmental Servi@3C), 528 U.S. 167, 183 (2000)

(quotingSierra Clubv. Morton, 405 U.S. 727, 735 (1972)n his declarationsSandler avers

that he usethe portion of the Burnt Mountain parcel in question tad theconstruction of the
Egress Trail will interfere with his aesthetic and recreational enjoyment of¢hel@efendants
claim that Sandler’s “subjective experience” of the land in que48arot sufficiently concreté
Def. Replyat 6. Yet‘aesthetic” and “recreational/alues areearly always “subjectivéand
the Supreme Court ha$firmedthat such concerns magpnstitutecognizable harmsSandler
has therefore suffered an injdry-fact, caused by the Service’s approval of the Egfeas
Project, which would be redressed if the Court reversed that deciEangivesRMW standing

to litigate on his behalf.
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b. Comments
Defendants nexhaintainthat RMW lacks standing because it never submitted a
comment expressing its objectionghe EgresSrail Project. Because other commenters
articulated similar concernepwever this arguments unavailing.
The D.C. Circuit has described as “bldekter administrative lavihat‘[a]bsent special
circumstances, a party must initially present its comments to the agency darmtethaking in

order for thecourt to consider the issue.” Appalachian Power Co. v. EPA, 251 F.3d 1026, 1036

(D.C. Cir. 2001) (quoting Tex Tin Corp. v. EPA, 935 F.2d 1321, 1323 (D.C. Cir. 1984iy.

waiver rulereflects the principle that “courts should not topple over administrative decisions
unless the administrativ@dy . . . has erred against objection made at the time appropriate under

its practice.” Advocates for Highway and Auto Safety v. Federal M&@arrier Safety Admir).

429 F.3d 1136, 1150 (D.C. Cir. 2005) (quoting United States v. L.A. Tucker Tioek 344

U.S. 33, 37 (1952)
Yet the Court of Appealalsoquite frequentlymakes exceptions thisrule, permitting
plaintiffs who did not participate in rulemaking procest® file challenges iffor example, other

commenters raised the same conceses, e.g.Sierra Club v. EPA, 353 F.3d 976, 982 (D.C.

Cir. 2004);_Natural Res. Def. Council v. EPA, 824 F.2d 1146, 1151 (D.C. Cir. 1987)jror the

objectionsrelatal to “key assumptions” underlying the agescdecisions. NaturalRes.Def.

Council v.EPA, Nos. 98-1379, 98-1429, 98-1431, 2014 WL 2895943, at *9 (D.C. Cir. June 27,

2014). The principle animating these exceptions seems to bafttia# agency knew or should
have known about thepecificconcerns, then the plaintiff need not havespeally raised them
during the comment periodndeed in an earlier iteration of thigery case, the Court of Appeals

recognized that Plaintiff Ark Initiative “did not choose to comment” on the Coloradm d&d
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yet simultaneously affirmed that the gmtha[d] Article Il standing’to challenge it. Ark

Initiative v. Tidwell, 749 F.3d 1071, 1073, 1079 (D.C. Cir. 2014).

Here, although RMWtself did not comment on the Egre$sail Project,seeBME-
03811-04046, a number of othtmymmenters raised tlsame kind of environmental and
administrative concerns alleged in Count 1 of the Amended Comp&aet. e.g. BME-03828-
39, 3967-78. The Couyrtonsequentlyfinds that RMW has not waived its right to bring this
challenge.

c. Exhaustion

Defendantdastassert- in an almost cursory fashiorthat RMW lacks standing because
it failed to exhaust its administrative remedies with regard to the Egrag$’roject. While the
three othePlaintiffs in this lawsuit filed an administrative appeal of the Deaidiotice for the
Project, RMW did not.SeeAm. Compl., 1 5&1; BME-03811-4046, 04838Federal law
requiresa litigant to “exhaust all administrative appeal procedures established Bgthetary
[of Agriculture] or required by law” before he may sue the Forest Seraceagency of the
Department of Agriculture or its officers. 7 U.S.C. 8 69()(3).

Against this charge, Plaintiffs note that several district courts have perniétetifis to
pursue claimagainst the Forest Serviaven when they havet exhausted their administrative
remedies, so long as another organization or plaiotiff did file anappeakhatraised the same
concerns. In such cases, these courts have reasoned, “Since the purpose of thenexhausti
requirement is to esure that agencybe given first shot at resolving a claimant's difficulties,’ . . .
the underlying rationale supporting the exhaustion requirement” has beenda8stiea Club

v. Bosworth, 465 F. Supp. 2d 931, 937 (N.D. Cal. 208€9;alscConservation Congress V.

Forest Sery.555 F. Supp. 2d 1093, 1106-07 (E.D. Cal. 2008)his caseaccordingly, the
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appeal filed by the three other Plaintiffs would fulfill the exhaustion reauging for RMW.
Defendants countday citing cases holdintpat the exhustion requirement is mandatory and

that administrative remedies souglytother parties cannot satisfy Bee, e.g.Wildland CPR v.

Forest Sery.872 F. Supp. 2d 1064, 1073-74 (D. Mon. 20@)attooga River Watershed Coal

v. Forest Serv., 93 F. Supp. 2d 1246, 1251 (N.D. Ga. 2000).

The Courtneednot weigh in on this debate. According to the D.C. Cirthé,
exhaustion requirement in § 6912(e) is pamsdictional, meaning that a court may in certain
circumstances excuse a plaintiff's failure tasfatit, or may bypasthe issuef the plaintiff

ultimately loseshe case on other groundSeeMunsell v. Dept. of Agric., 509 F.3d 572, 579

(D.C. Cir. 2007)see als®awson Farms, LLC v. Farm Service Agens94 F.3d 592, 602-06

(5th Cir. 2007). Because, as explained below, the Court ultimately concludes ithi#f$?la
claims fail on the merits, it need not tarry over the administraimustion point. Even
assuming that the appeals filed by RMW’sptaintiffs satisfied this nofurisdictional
requirement, thewtill losethecase.
2. Count 3: “Facial” Challenge

Defendants raise three related objections to RMW'’s standing to brintathal™
challenge to the validity of the Colorado Rule alleged in Count 3. First, they congtrildet
APA does ot provide for judicial review of the Rule, independent of a challenge to a specific
application of it. Second, they argue that RMW cannot use the Egi@t&ibject as a specific
application of the Colorado Rule that affects its interests beddaded to comment on the
Project and to exhaust its administrative remedies. Finallyasssrthat RMW has suffered
no injury as a result of the Rule. Because the Court’s holding in the prior sestbresthe

third point in RMW'’s favor seePart 111.B.1.a,supra and the second is easily dispatched, given
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that RMW'’s caplaintiffs commented on the Project and RMW submitted extensive comments in
opposition to the Colorado RuleeesCRR-016832-71, 106963-7001, 134141-84, 134663-706,
157993-97, the Courteedonly address Defendant&’st argument.

The APA provides for judicial review of “[a]gency action made reviewablediyestand
final agency action for which there is no other adequate remedy in a court.”.G 8.84.As
the Supreme Court has explained:

Some statutes permit l&d regulations to serve as tlagéncy

action; and thus to be the object of judicial review directly, even

before the concrete effects normally required for APA review are

felt. Absent such a provision, however, a regulation is not

ordinarily considered the type of agency action “ripe” for judicial

review under the APA until the scope of the controversy has been

reduced to more manageable proportions, and its factual

components fleshed out, by some concrete action applying the

regulation to the claimant's situation in a fashion that harms or

threatens to harm him(The major exception, of course, is a

substantive rule which as a practical matter requires the plaintiff to

adjust his conduct immediately. Such agerayoa is “ripe” for

review at once, whether or not explicit statutory review apart from

the APA is provided.)
Lujan, 497 U.S. at 891According to Defendants, since there is no statute permitting direct
judicial review of the Colorado Rule, and siribe Rulestanding alone does not require RMW
to adjust its condugh any way the regulation is not independently reviewaldefendants
concede that the Colorado Rule could be reviewed in the context of a challergetofic
applicationof it, such ashe Egresdrail Project,butthey claim that “the action that the court
[would] ultimately uphol{] or sef] aside is the sitepecific decisionji.e., the Trail]. . . rather
than the regulation itsejf.e., the Colorado Rule].” Def. Mot. at 18.

Evenif RMW werebarred from bringing an “independent” challenge to the Colorado

Rule,it may still attackthat regulationr- and have it invalidated as unlawful — in the context of

challenge tamne ofthe Rule’sspecific applicationsThe specific application in this caseuld
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bethe Egressrail Project, which Plaintiffs have alleged was imprdpeth on its own terms
andbecause the Colorado Rule on which it was based was invadtiffs’ challenge tahe
EgressTrail Project, inother words, providethe avenue through which they may attdbok

Colorado Rule as well.“As the Supreme Court has made clear, such ‘as applied’ challenges are
the appropriate means by which a party may challenge a broad agency policy doc@eatgr”

for Native Ecosystems v. Salaz@d1l F. Supp. 2d 1267, 1273 (D. Col. 20E@e als®hio

Forestry Ass'n v. Sierra Club, 523 U.S. 726, 734-35 (1998)](e initial sitespecific victory

(if based on the [underlying regulation’s] unlawfulnégsin “through preclusion principles,
effectively carry the dayagainst thatule.).

In sum, the Court concludes that RMW has standing to bring Counts 1 and 3. Because
only one plaintiff needs standing for a case to satisfy Article Ill, that@eednot inquire into
the remaimg Plaintiffs. SeeForum, 547 U.Sat52 n.2; Bowsher, 478 U.&t721. Defendants,
moreoveras mentioned earlieconcede that Plaintiffs have standing to bring Count 2.
Jurisdictional issuethus resolved, the Court may now move to the merits afdbe.

C. Merits

In considering the merits, the Court will proceed from the specific to theajefest
analyzing the Egress Trail and then the-S&i@a Exclusion as a whole.

1. TheEgressTrail Project

The Court begins with Plaintiffs’ challenge to the Se#ts approval of the Egredsalil
Project. According to their Motion, such approval was unlawful for two main reassts: f
because the Service failed to prepare an Environmental Impact Statementdoisitang as

required by the National Environmigl Policy Act,42 U.S.C. § 432&t seq.and second,
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becausehe Environmental Assessment that the Service did prepare was insuffithenCourt
will address each contentioaarately
a. Environmental Impact Statement

“NEPA itself does not mandate particular resulB8bertson v. Methow Valley Citizens

Council, 490 U.S. 332, 349 (1989nstead, it requires federal agencies to follow certain
specified procedures before they take asttbat mayintrude onMother Natire

Most relevant to this case, NEPA requires that when an agency is consideritigran ac
that will “significantly affect[] the quality of the human environment,” it miust prepare a
detailed “Environmental Impact Statemeagssessing the consequences of that action and any

alternatives that may be availabBep. of Transp. v. Public Citizen, 541 U.S. 752, 757 (2004)

(quoting 42 U.S.C. § 4332(2)(Chee als&ierra Club v. Peterson, 717 F.2d 1409, 1412 (D.C.

Cir. 1983). Whenan agency is uncertain of whether an EIS is necessangyiprepare a more
concise “Environmental Assessment” to determine the “significan|ce]” of thenatis
considering. 40 C.F.R. 88 1501.4, 1508.#the Environmental Assessment concludes that the
proposed action will not have a “significant impact” on the environment, no EIS is agcess

Peterson717 F.2d at 1412-13ge alsal0 C.F.R. § 1501.4(e)n such a case, the agency must

document that conclusion in a “Finding of No Significanphct (FONSI). TOMAC

Taxpayers of Michigan Against Casinos v. Norton, 433 F.3d 852, 857 (D.C. Cir. 2006). The

decision not to prepare an EIS may be overturned “only if it was arbitrarycioagy or an

abuse of discretion.” Cabinet Mountains Wilderness/Scotchman’s Peaky@&ars v.

Peterson685 F.2d 678, 681 (D.C. Cir. 1982).
In this case, the Service prepared an EA for the EgnesbkProject and found that no

EIS was necessaryseeBME-04621-732. It then issued a FONSI documenting that conclusion.
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SeeBME-04818-912.Plaintiffs contend thahat decision was flawed becausest, the
Service’'sown regulations require an EIS fall decisionsaffectinga roadless area, and, second,
the Projectvould in fact “significantly affect” the environment.

On the firstpoint, according to Plaintiffs, Forest Service regulations require theyatgenc
prepare an EIS before making decisiosgardinga roadless area thatll have a discernable
impact on the area’s roadless or wilderness qualiliéss proposition is not dispute8ervice
regulations do mandate an EIS for proposals that “wauldtantiallyalter the undeveloped
character” of a designated roadless area. 36 C.F.R. 88 220.5(a)(2), 294.45(a). The problem f
Plaintiffs, as Defendant and Intervenor are quick to point out, is that the Burnt Moumtah pa
lost its “roadless” designaticand was removed from the invent@y a result of th8ki-Area
Exclusion in the Colorado Rul&seeBME-04673. These regulations therefore no longer apply
to the Egresdrail Project.

Plaintiffs contend, however, that whether a parceffisially designated “roadless” is
irrelevant;so long as the land @npiricallyroadlessthey sayan EIS is required, regardless of
the administrative labelln support of this positionhey cite two Ninth Circuit decisiondn
each case, that court reviewed the sufficiencyoEISprepared by thEorestService to
evaluate the effects af proposed project involving, in osase two “uninventoried roadless

area[s]’ Lands Council vMartin, 529 F.3d 1219, 1230 (9th Cir. 2008), and, in the other, a

“roadless area that [waphrtially inventoried.”_Smith v. Forest Serv., 33 F.3d 1072, 1077 (9th

Cir. 1994). Those decisioa do not bind this Court, howevandtheyare notparticularly
compellinganyway In each casehe court simply reviewed the sufficiency of an EIS that the

Service had decided to prepare for projectsndesignatedoadless areaseitherdecision held
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thatthe EIS wasrequired and,in fact, Smithspecifically stated the opposite. Seeat 1079
(“[A]n EIS may not beper serequired under such circumstances.”).

Even if the Court accepted Plaintiffs’ theory of the law, moreoveiSénmeiceregulations
in question only require an EIS factionsthat “substantiallyalter the undeveloped character” of
a roadless area86 C.F.R. 88 220.5(a)(2), 294.45(a) (emphasis addet.ER the Service
prepared for the Egress Trdilpwever,concludedafter 26 pages of analystbat the project
“would not affect the nine roadless characteristics to the point of altering the charactefistics
the Burnt Mountain [roadless area].” BME-04677. Given that the regulations andwake la
not support Plaintiffs’ claim, and that even if they did, the Service’s conclusions the effects
of the Egressrail Project would render an EIS unnecessary,fitssargument fas.

Plaintiffs’ second argument for why an EIS was necedsanses orthe secalled

NEPA “significance factors,” set out in 40 C.F.R. 8 1508.27. Fund for Animals v. Norton, 281

F. Supp. 2d 209, 218 (D.D.C. 2003). As mentioned earlier, under NEPA, an agency must
preparean EIS for actions that will “significantlyéffect the environment, which, according to
federal regulationgequires consideration of bdttontext” and “intensity.”40 C.F.R. §
1508.27(a) & (b)*Context” means “that the significance of an action must be analyzed in
several contexts such as society asale/(human, national), the affected region, the affected
interests, and the localitySignificance varies with theetting of the proposed actionld., §
1508.27(a). “Intensity” means “the severity of impact,” and is defined in relati@mtfactors:

(1) Impacts that may be both beneficial and adverse. A significant

effect may exist even if the Federal agency believes that on

balance the effect will be beneficial.

(2) The degree to which the proposed action affects public health

or safety.

(3) Uniquecharacteristics of the geographic area such as proximity

to historic or cultural resources, park lands, prime farmlands,
wetlands, wild and scenic rivers, or ecologically critical areas.
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(4) The degree to which the effects on the quality of the human
environment are likely to be highly controversial.

(5) The degree to which the possible effects on the human
environment are highly uncertain or involve unique or unknown
risks.

(6) The degree to which the action may establish a precedent for
future actions wh significant effects or represents a decision in
principle about a future consideration.

(7) Whether the action is related to other actions with individually
insignificant but cumulatively significant impacts. Significance
exists if it is reasonable to anticipate a cumulatively significant
impact on the environment. Significance cannot be avoided by
terming an action temporary or by breaking it down into small
component parts.

(8) The degree to which the action may adversely affect districts,
sites, highvays, structures, or objects listed in or eligible for listing
in the National Register of Historic Places or may cause loss or
destruction of significant scientific, cultural, or historical
resources.

(9) The degree to which the action may adversely adfiect
endangered or threatened species or its habitat that has been
determined to be critical under the Endangered Species Act of
1973.

(10) Whether the action threatens a violation of Federal, State, or
local law or requirements imposed for the protectibthe
environment.

Id., § 1508.27(b). “Some courts have found tfi}té presence of one or more of these factors

should result in an agency decision to prepare an EIS.”” Fund for Animals, 281 F. Supp. 2d at

218 (quoting Pub. Citizen v. Dept. of Transp., 316 F.3d 1002, 1023 (9th Cir. 2883 8tso

Humane Soc'y of the U.S. v. Johanns, 520 F. Supp. 2d 8, 20 (D.D.C. 2007). Plaintiffs contend

here thathe Service’s decision to approve the Egress Trail triggered several ofrtifieange
factors thusnecessitating an EIS

Plaintiffs train their sights othree significance factors in particular. First, theytbay
Projectwill affect the land’s [u]nique characteristics” and “ecologically critical areas” by
degrading the parcell®adless and wilderness qualities and fragmenting habitat used by elk,

lynx, and other species. 40 C.F.R. 8§ 1508.%3jb Second, they claim it will set a “precedent
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for future actions with significant effects” because it is the-&x@r sitespecific application of

the Colorado Rule’s Ski-Area Exclusioid., 8 1508.2tb)(6). Finally, they argue th#te

Project may “adversely affect an endangered or threatened species” because devihero
habitat of the Canadian lynxd., 8 1508.2)(9). Plairtiffs raised these thrassuesn their
comments on the ProjesigeBME-04798-801, but, they claim, “[r]ather than seriously grapple
with these concerns, the agency brushed them aside.” Mot. at 48.

The administrative record, however, telldifferenttale The EA and=ONSI for the
EgressTrail Projectseparatelyaddressed each and every significance fartolydingthe three
noted by Plaintiffs, and concluded that nevesstriggered. With respect to Plaintiffs’ first point,
the EA, after significananalysis, found that the Project would not alter the roadless or
wilderness characteristics of the Burnt Mountain par8eleBME-04656-81. The FONSI
noted, further, that “[tjhe area affected by the approved project elementsaloes contain . . .
ecologically critical areas,” and that “[t]he relatively small amount of habitgt esuld not
interfere with elk or lynx habitatBME-04829-30) see alsdBBME-04845, 04860.0nthe second
the FONSI observed that the Egress Trail would be theefuest-applicatiorof the SkiArea
Exclusion, but noted that “[tlhe precedent was set by the [Colorado Ruie]) eliminated the
roadless area designatidor the land in questiorgnd that “similar projects have occurred on
NFS lands since NEPA was enacted.” BXMEBA46. Finally, the EA examined the impact the
Project would have on the Canadian lynx and found that while “there would be a loss of some
lynx habitat, . . . the surrounding habitat would be capable of providing lynx movements and
yearround foraging.” BME-0467./see alsBME-04675, 04690-92Though Plaintiffs may

disagree with these conclusions on their merits, the Court’s job is to decidehmther they are
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“arbitrary, capricious, or an abuse of discretion.” Cabinet Mountains, 685 F.2d at 68lar&hey

not, which means no EIS was required.
b. Environmental Assessment

Plaintiffs are uncowed. Even if no El&srequiredfor the Egress Traithey say, the
EA and FONStkhe Servicgrepared were themselviemdequate. According to Plaintiffs,
although the EA may have analyzed the impact of the project on ther8p@arcel where the
Trail would be constructedt, failed to consider the impact of the Project on the Edjdcento
that parcel the region known as Burnt MountairRlaintiffs are particuldy concerned about
increased human recreation on Burnt Mountain and the impact it may have on the area’s
prospects fofuturedesignation as a “wilderness are®&fendants and Intervenor question
whetherany of thisanalysis was necessary. ¥®en ifit was the administrative record once
morebelies Plaintiffs’ positioron ths matter.

A look at the EA and the FONShows that the Service repeatedly considered the effect
of the Egress Trail on the adjacent Burnt Mountain area, and that it conclatdedyisuch
impact would be minimalSeeBME-04649 ( Alternative 3 would not create a significant effect
to the Roadless Area Characteristics of the adjacent Burnt Mountain foadéa].”) 04677
(“The action alternatives would not affect the ninadless area characteristicghe point of
altering the characteristics of the Burnt Mountain [roadless are@4.8)73 (“The EA discloses
that the action alternatives would not affect the 9 Roadless area charactefristecadjacent
[Burnt Mountain padless area])” The EA notes, further, that “skier visitation is not
contemplated to measurably increase overall,” BOABES5;see alsBME-04845, and that the
Burnt Mountain area had already been judged “not capable and not availabletEnness

desgnation. BME-04855-56 (internal quotation marks omittejain, Plaintiffs may disagree
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with these conclusions, but the only question for the Court is whether the atredySeyvice

used to reach them was “arbitrary, capricious, or an abuse of discretion.” CabineiNkunt

685 F.2d at 681. It was nothe EA, as prepared, wHaussufficient to satisfy the Service’s
obligations under the law.
2. The Colorado Rule’s Slarea Exclusion

Having found Plaintiffs’ challenge to tispecificEgressTrail Project wanting, the Court
next moves to their broader attack on the Colorado Rule’s Ski-Area Exclidmintiffs
advance this assault along three tracks. First, they claim that the Sesteicisisn to remove
the “roadless” designation from land fafj within skrarea boundaries is arbitrary and
capricious, in violation of NEPA. Second, they argue that the de@sitnavenesubstantive
provisions of the Wilderness Act. Finally, Plaintiffs complain that they werenwivéd to
participate in thelecisionmaking process for the Colorado Rule, a supposed violation of NEPA.
As before, the Court will take each of these argumergsguence

a. Arbitrary and Capricious

Plaintiffs offer several reasons why the -®kea Exclusion in the Colorado Rule was
arbitrary and capricious. Before the Court can address ploasis, however, it must first deal
with Defendantssurprising suggestion that such a claim is somehow “not justiciable.” Def.
Mot. at 31.

i. Justiciability

According to Defendants, “Aourt cannot evaluate” whether an agencyoacis
arbitrary and capriciousithout “an underlying statutory obligation” against which to measure
its rationale 1d. They thus derid¢his part of Plaintiffs’ challengas a “freefloating” or “stand

alone” APA claim,contending thabecausdlaintiffs have not identiéd a particular substantive
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statutethatthe Service violatedheir claimmust be dismissedd.; Def. Reply at 13.
Intervenor, it should be noteldas declined tpresent this defense. That is a wise choice, since
Defendants’ argumembntradicts cleastatutory texeandrepeatedly affirme&upreme Court
and D.C. Circuit precedent.

The Court begins with basic administrative law. Section 706(D{#)e APA
empowers a reviewing court to “hold unlawful and set aside agency action . . . found to be . . .
arbitrary, capricious, an abuse of discretion, or etlsgr not in accordance with law3 U.S.C.

8 706(2JA); see alsCitizens to Preserve Overton Parkv/olpe, 401 U.S. 402, 416 (1971).

The Supreme Couhasinterpreted the “arbitrary and capricious” bit of that provision as follows:

The scope of review under the “arbitrary and capricious” standard
is narrow and a court is not to substitute its judgment for that of the
agency. Nevertheless, the agency must examine the relevant data
and articulate a satisfactory explanation for its action including a
rational connection between the facts found and the choice made.
In reviewing that explanation, we must consider whether the
decision was based on a consideration of the relevant factors and
whether there has been a clear error of judgment. Normally, an
agency rule would be arbitrary and capricious if the agency has
relied on factors which Congress has not intended it to consider,
entirely failed to consider an important aspect of the problem,
offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be
ascribed to a difference inew or the product ciigency expertise.

Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)

(internal quotation marks and citations omitted put it more simply;arbitrary and
capricious” review asks whether the agepoyvided‘a reasoned analysis” for its decisiolal.
at42.

Nowherein that description is any mention of theedfor the reviewing courto identify
and apply a substantive underlying statateDefendants clainiThat makes sense, since, as the

D.C. Circuit has explained, “Reasoned decisionmaking is not a procedural requirentent
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stems directly from 8 706 of thePA.” Butte County, Cal viHogen 613 F.3d 190, 195 (D.C.

Cir. 2010)(emphasis added)indeed sinceState Farmcountless courts have issued opinions
analyzingwhether challenged agency actions are “arbitrary and capricious @tioobf the
Administrative Procedure Actiithout relyingon anything other than the APA, the

administrative recordand therelevant caselawSee, e.qg.Republican Nat. Committee v. Federal

Election Com’n 76 F.3d 400, 407 (D.C. Cir. 1996). That includes the Court of Appeals in an

earier iteration of this very caseseeArk Initiative, 749 F.3d at 1076-79.

Against all this, Defendantdfer only a novel interpretation of the APAlong witha
D.C. Circuit case that they haseriously misunderstood.

First, Defendantsnvoke 8 702 of the APAyhich creates a right of action fpersons
“suffering legal wrong because of agency action, or adversely affectedraxvesgl by agency
action within the meaning of a relevant statute.” 5 U.S.C. § 702. Defendants fabedast
piece of that phrase“within the meaning of a relevant statutearguingthat it “indicates that it
is some other statute, not the APA, that provides a basis for the cause of actiomReihght
13. Leave aside for a moment thsatch areadingflies in the face of established precede&te,

e.q., Md. Dep'’t of Human Res. v. Dep’t of Health & Human Servs., 763 F.2d 1441, 1445 n.1

(D.C. Cir. 1985) (“The Supreme Court has clearly indicated that the AdministRatieedure
Act itself . . . suppl[ies] @enericcause of action in favor of persons aggrieved by agenc
action.”) (emphasis addedPDefendantsinterpretation igplainly mistaken since the placement
of the comma makes cletiratthe languagén questiormodifiesonly the secondalf of the
sentence As the Supreme Court has explaingld;)he party seekig review under § 702 must
show that he has ‘suffer[ed] legal wrong’ because of the challenged aaygiwry, oris

‘adversely affected or aggrieved’ by that action ‘within the meaning otaaet statute.’Lujan
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v. National Wildlife Federationd97 U.S. 871, 883 (1990) (quoting 5 U.S.C. § {@é&)phasis

added). The Court has already found ®aintiffs have suffered a “legal wrongs a result of
the Colorado RuleseePart 111.B.1.a,suprg so 8 702 poses no bar to thedaim. Cf. Lujan, 497
U.S. at 883.

Second, Defendants cifeudeau v. Federal Trade Comm’n, 456 F.3d 178 (D.C. Cir.

2006), noting that the paniel that case “looked to whether the challenged agency action was
‘contrary to constitutional right’ or ‘in excess of statutory . . . adtya® but that it “did not

adopt a State Farnframework’ in analyzing the alleged generic APA claim.” Def. Regpl$3
(quotingTrudeay 456 F.3d at 188 It mightindeed seerourious that thdrudeaucourt applied
such dimited analysis; curious, that,iantil oneread just a few paragraphs earlier in the

opinion and learnthat those were the only claims the plaintiff in that cagaally made See

Trudeal 456 F.3d at 188 (“Trudeau’s complaint asserts two claims against the FTChé-irst
contends that the FTC exceeded its statutory authoritySecond, Trudeau claims that [the
agency] violated his First Amendment rights.”)f ddurse thélrudeau court did not inquire into
whether the challenged agency action was arbitrary and caprictbashallenger never
contendedhat it was Thisargument is loser. Plaintiffs’ claim is justiciable.
ii. Merits

Moving on to the merits d?laintiffs’ claim, theyoffer four mainreasons why
promulgation of the Skikrea Exclusion waarbitrary andcapricious (1) Its proffered
justification was insufficient(2) It abandoned established agency practice regardattiess
inventory management3) It treated similarlysituated industries differently; aij) It created a
“disjointed, contradictory rtsnwide roadless management systerfal”’ Mot. at 42. None

succeedin demonstrating that the Service’s decision was either arbitrary or cagricio
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First, Plaintiffsclaim that the Service’s explanation of its decisiees inadequateMuch
of this argument stems frorRlaintiffs’ contentions that “the only reason” for the Exclusion was
because th8tate of Colorado had requestegéePl. Opp. at 24 -an allegedlynsufficient
justification for such a major changend alsahatthe Service’s “contrdihg, if not sole,
rationale” for the Exclusion was the economic interests of the ski indasgl). Mot. at 25 —
alsoa purportedly inappropriate consideration. Obviously, those two points are in teiikien:
the Service included the Exclusion in the Colorado Rule solely at the request otiye R
Mountain State, or it included the Excluswwoielyfor economic reasons, but not both. Happily
for Defendants, the answer is neither. During a prior round of litigation, in fdctniiative
itself recognized an additional justification the Senhad offered for the Exclusion: that the
8,300 acres of land at issue “are in fact degraded and thus are no longer roddlesstiative,
749 F.3d at 1077.

A look at the administrative record confirtigt the Service offered several different
reasonssome concededly overlapping, for its decision to excdweaswithin ski-area
boundaries from the roadless inventory:

¢ Facilitatingrecreational use of the largke77 Fed. Reg. at
39,578 (Colorado’s “22 ski areas received about 11.7 million
skier visits during the 2010-2011 ski seasprCRR-153483
(“Colorado has the highest number of ski areas under permit on
national forests . . . and the highest number of annual skier
visits on national forests of any state.”).

e AssistingColorado’s ski industry, an important source of
revenue for the State, séé Fed. Reg. at 39,578 (“Colorado
skiers spend about $2.6 billion annually, about one third of the
annual tourist dollars spent in the State.”);

¢ Reducing management conflicts and confusseejd. (“The
roadless area inventory for the 2001 Roadless Rule included
portions of either the permit boundary and/or forest plan ski
areamanagement allocation for 13 ski areas. The final rule

inventory excludes approximately 8,300 acre of permitted ski
area boundaries or ski area management allocations from
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CRAs . .. This will ensure future ski area expansions within
existing permit bondaries and forest plan allocations are not in
conflict with desired conditions provided through the final
rule.”); CRR-153484 (The settings, experience, and activities
associated with developed ski areas are not always compatible
with roadless area chataristics.”); CRR153486 (The
authorization of roads in developed ski areas would facilitate
the implementation of required ski area vegetation
management plans to improve forest health, remove hazard
trees, and manage fuel hazards associated with trentu
mountain pine beetle epidemic affecting lodgepole pine within
developed ski areds.

e Responding to a request by the State of Colorsek/7 Fed.
Reg. at 39,578 (The Exclusiaaldresse%ne of the State
specific concerns identified by the StateGaflorado.”);CRR-
106429 (“The State requested that the Forest Service take this
actionin orderto better balance the social and economic
importance of ski areas with the need to protect roadless area
characteristics.”);

e Removing degraded areas from the roadless invergeey,’
Fed. Reg. at 39,578The final rule inventory excludes
approximately 8,300 acres of permitted ski area boundaries or
ski area management allocations from CRAs, which include
roadless acres with degraded roadless area characteristics and
due to the proximity to a major recreational development.”);
and

e Making only a minoimpact seeid. (area removed from the
roadless inventory “is less than 0.2% of the [total roadless area
in Colorado]); CRR-153148-49Even though these areas are
removed from the roadless inventory, sifeecific NEPA
would be required for potential development . . . both prior to
development within permitted acres . . . and before any acres
are added to a ski area permit that are noeatly within the
permit . . . All ski area expansion would require specific
analysis and have to be consistent with the Forest Plan[,] both
processes involve publmarticipation’).

Thesediversejustificationsmake cleathat the Service’s decisiovasneither arbitrary nor

capricious They also vitiate Plaintiffs’ related argumerthat the Exclusion was not necessary

to serve the agency’s “only rationale” of benefiting Colorad&i industry. Pl. Opp. at 27.
Plaintiffs’ second argument ikat, by promulgating the Exclusiothe Servicéoth

contravenedts “Land Management Planning HandboosgeCRR-013684-728, and abandoned
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past agency practice, alithout recognizing or explaining this “dramatic shift in roadless

management.” Pl. Oppt 28 seeFCC v. Fox Television Stations, 556 U.S. 502, gA9) (if

agency changes policy, it must recognize the change and explain the reagpmdami of

Barnstable, Mass.. FAA, 659 F.3d 28, 34-36 (D.C. Cir. 2011) (if agency departs fromnaker

guidelines, it must address the departure and explain the reason Tdristargument also fails.

Start with the Handbook. The section in question, Chapter 70, “describes the process for

identifying and evaluating potential wilderness in the Natidiorest System . . thiatis] used

by the Forest Service to determine whether areas are to be recommendecefoessld

designation by Congress.” CRR-013698. Plaintiffs note that, according to the Handbook, the

Service should identify and inventory potential wilderness areas based on tbetévia
enumerated in the Wilderness Act, 16 U.S.C. § 1138epCRR-013698-702. Those criteria
do not include the economic factors the Service considered in adopting tAee§Hixclusion
andPlaintiffs, accordinglycry foul.

Even assuming that the Service’s “roadless inventory” is the same as itgigdoten
wilderness inventory,” however, this argumeaies ugshort. The chapter of the Handbook

Plaintiffs cite plainlydoes not apply to the task at haindjoverns an areaisitial placemenbn

the potential-wilderness inventory, but does not constrain the Service’s ongoing mamiagfem

that inventory. The agacy’s decision taecategorize portion of itaalreadyinventoried areas
therefore did not contradict the Handbook.

Plaintiffs observe that the Service invoked the Handbook in a different section of the
Colorado Rule, when it denied a request from the oil and gas industry to exclude from the

roadless inventory areas with high potential for extractive developmerZ73-ed. Reg. at

39,588. That may well be true, but because, as the Court just explained, the Handbook does not
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govern the Service’s administration of its roadless inventory, the real viatewioalld be the
oil and gas industry, not Plaintiffs. Even if the Handbook did apply, morabieCourt must
“uphold a[n agencyjlecision of less than ideal clarity if the agency’s path may reasonably be

discerned.”Bowman Transp 419 U.Sat286. The Service’s extensive justifications for the

Ski-Area Exclusion, outlined abovaseenough for the Court to discern its reasons for departing
from the Handbook.

Moving next topast practice, Plaintiffs note ththie Service’s prior roadless inventories
used objective criteria to identify qualifyimgadlessareas, without relying on economic
considerations, and that the Serviceviouslydeclined to categorically remo¥®m its roadless
inventoryareas that fell within skarea boundariesSeeCRR-01131. Once again, however, this
argument is flawed Even if the difference between the Colorado Rulethadbervice’'s
previous roadlesarea management strategies qualifie a “chang[ed] position” that the agency
would be required to recognize and give “good reasonsFiog, 556 U.Sat515,the Service
did just that, acknowledging that the Exclusion “adjusted roadlest®oundaries from the 2001
inventory” by “[e]xcluding ski areas under permit or lands allocated in forest plans to aki are
development,” 77 Fed. Reg. at 39,576, and offering multiple reasotafadjustment, as
already explained There is no reason, then,invalidate the SkiArea Exclusion orthese
grounds.

Third, Plaintiffscontend that the Exclusion is arbitrary and capricious “because it
prospectively and needlessly creates a disjointed, contradictory natiomadless management
system, whereby inventory inclusion or exclusion is based on different etigfhdtors in one
state— Colorado — as compared to all other states which are managed pursuant to the [2001

Roadless Rule].” PIl. Mot. at 42. Plaintiffs fail to explain, however, precrgiejythe Court
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should consider #@rbitrary or capricious for the Service tomage its roadless inventory through
a more federalist, decentralized procasstead of mandatinguniform standard for the entire
National Forest Systenindeed, federal law seems to encourage just this kind oftstetate
approach to forest managemeBee, e.g.16 U.S.C. 88 530, 1604(aJhis charge against the
Ski Area Exclusiontherefore fails as well.

Finally, Plaintiffsattack the SkiArea Exclusion as arbitrary and capriciamsthe ground
thatthe Servicaleclined toalso remove the rodeks categorization from lands with high
potential for oil and gas development. Plaintiffs claim that the oil and gas indu'&imilarly
situated” to the ski industry, Pl. Opp. at 31, and that it was thus inconsistent for the ervic
recategorizeaadless areas within ski-area boundaries while refusing to do the samelfessoa
areas with extractive promise.

This isa strange argumenfhe oil and gas industry differs significantly from the ski
industry; indeedthe old adage about “comparingpesandoranges” does not quite seem to do
the situation justice. The Court need not condescend to the reader by listmanifad
differences between a ski resort and an oil well. The Service adegeiitdined its decision
not to recategorize roadless areas that had paitémt oil and gas developmenges/7 Fed.

Reg. at 3%88, and anyariance in treatment betwetre oil and gas industry and the ski
industry did not require special recognition or explanatibmereis, in short, nothin@rbitrary
or capricious here.

Wrapping up, none of Plaintiffs’ arguments concerning the arbitrary and capricious
nature of the Ski-Area Exclusion hits the maike Service provided a wakasoned
explanation for its decision to recategorize roadlesssatet fell within skarea boundaries and

therebysatisfial the requirements of the ARPASeeState Farm463 U.S. at 42-43.
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b. The Wilderness Act

Plaintiffs next claim that the Slirea Exclusion is invalid because it violates the
Wilderness Act.Unforturately for Plaintiffs, howevethat statutesimply does not apply to the
Service’s management of its roadless invent@wych amattack on the Service’s decision,
thereforerings hollow.

To recap briefly, the Wilderness Act, passed in 1@@dines “wilderness” as land that
meets four criteria: it appears affected primarily by the forces of natlverithan humanity, it
has outstanding opportunities for solitude or unconfined recreation, it is at ledbbfigand
acres, and it has saigfic, educational, scenic, or historical valugeel6 U.S.C. § 1131(c)The
Act instructsthatwithin ten year®f its enactmenthe Forest Service should conduct a survey of
land in the National Forest System thatets¢hose criteria and repats findings to the
President, whavill then make recommendations to Congress about vainéah should be
officially designated “wilderness.Seeid., 8 1132(b).The Service satisfied that obligation in
1979. SeeWyoming, 661 F.3d at 1221-22According toPlaintiffs, theSki-Area Exclusion
violated the Wilderness Attecause the Service tooko account economic considerations,
which areabsent from the Act’s four-point definition oviiderness’ By removing land from
the roadlesmventory thabbjectivelymet that definition, Plaintiffs say, the Servieded to
follow the procedure the Act set out for the identification of potential wilderess.

Merely explaining the Wilderness Act gacticallyenough taevealthe flawns in
Plaintiffs’ argunent. The Act defines “wilderness areas,” not “roadless areth& latter,
apparently, isimply alabelinvented by the Service to cover lartdat Congress had declined to
designate as the formeBeeWyoming, 661 F.3d at 1222. The Aty nothing about how the

Service should manage its inventory of saokas Thestatute’s command, moreovérat the
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Serviceshould survey lands in the National Forest Systerthfgr suitability asvilderness
imposed onlha singleshot, ongime obligation which the agency fulfilled over thirty years ago.

The Wilderness Act, in short, has absolutely nothing to do withthewrorest Servicemanages

its roadless inventory todaylhe Service, accordinglgid not identify the Wilderness Act as the

basis of its athority when it promulgated the Colorado Rule, instead citing to the Organic Act

and the Multiplebse Sustainedfield Act, see77 Fed. Reg. at 39,602 (citing 16 U.S.C. 88 472,
529, 551, 1608, 1613; 23 U.S.C. 88 201, 26&),statutes that the Court wiiscuss in greater
detailfurther on

Perhaps recognizing the absence of any direct connection between the Wildetness
and the Service’s management of its roadless inventory, iIftaofter a more atmospheric
argument to support their cause:

[T]o be clear, Plaintiffs are not arguing that the [Colorado Rule]
constituted a wilderness suitability evaluation concerning any
specific parcel . . . Nor, for that matter, are Plaintiffs asserting that
management of roadless areas [i]s equivalent to managgofient
wilderness or that the Wilderness Act trumps the authorizing
statutes. Rather, Plaintiffs have simply made the straightforward
argument thatite roadless inventory was created in direct response
to the Wilderness Act for the explicit purpose of helping to guide
the implementation of the Act, and .the inventory still serves as

a critical starting point in each forest plan revision process under
NFMA for evaluating every inventoried roadless area for potential
future wilderness designation. Onftthasis, Plaintiffs have
demonstrated that it would contravene Congress’s intent in passing
the Actif the Service could totally disregard the Wilderness Act’s
criteria in excluding unroaded, unaltered areas from the roadless
inventory and in the process foreclose their consideration for
wilderness suitability in future NFMA reviews.

PIl. Opp. at 3§internal quotation marks omitted)
Plaintiffs’ theory,boiled down is that even though the Wilderness Act has no official

connection to the roadless inventory, the two have a conceptual relationship that this Court
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should ratify. That, however, is not how courts decide cd3é® plain meaningf legislation

should be conclusive, except in the rare cases [in which] the literal applicaticstadbite will

produce a result demonstrably at odds with the intentions of its drafters.” EnfumeAss'n v.

EPA, 88 F.3d 1075, 1088 (D.C. Cir. 1996) (emphasis added and internal quotatien mark
omitted. The meagr legislative history Plaintiffs have dug up, which reveals some
Congressional opposition to excluding from the national-wilderness inventory plaet ‘©@an
Gorgonio Wild Area” in the San Bernardino National Forest in Califos@all. Mot. at 33-34
(collecting sources})joesnot even come close to meeting that standdifte plain meaning of
the Wilderness Act says nothing about the Service’s management of its roaidessry, and
that meaning is what controls here.

Grasping at straws, Plaintiffs offawo alternativetheories for how the Sldrea
Exclusion might comtivene the Wilderness Act.

First, they invoke the 1980 Colorado Wilderness Act, in which Congress followed
through on the original proise of the 1964 Wilderness Act by officially designating certain land
in the State as “wilderness arga®ub. L. N0.96-560, § 102(a), 94 Stat. 3265, 3265 (Dec. 22,
1980). Plaintiffs claim that this Actmandated that the Service conduct wilderness suitability
determinations of [roadless areasColorado] . . . when revising forest plams’the State.Pl.

Opp. at 37. “[B]y preemptively stripping the roadless inventory protections from 8,260
empirically unroaded acres,” Plaintiffs contend, the/Aida Exclusion “contravenes Congress’s
intent” in the Colorado Wilderness Adhat parcels satisfying teildernessjsutability

criteria, as a factual matter, . . . must be considered and analyzed by the Sewilckefoess

suitability.” 1d. at 3738 (citing Pub. L. No. 96-560, § 107(b)(2), 94 S#h8270-71).
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A look at the provision in question, however, undermiPlantiffs’ argument. The law
statesonly that the Service’s 1979 wildernesstability reviewof national forests in Colorado
“shall be deemed for the purposes of the initial land management plans requirezhflamsls to
be an adequate consideratmfrthe suitability of such lands for inclusifes wilderness areas],

and the [Service$hall not be required to review the wilderness option prior to the revision of the

initial plans” Pub. L. No. 96-560, § 107(b)(2), 94 Stat. at 3271 (emphasis adekatiffs,
presumably, read that last bititoply that the Servicavill be required t@eriodicallyreviewthe
wildernesssuitability of roadless areas Coloradowheneveit revisestheir ForestPlans. But
the statute never actuakbpys so.Evenif the Colorado Wilderness Act did impose such a
mandate on the Service, moreover, it would still have no bearing on the agency’s authority t
remove land from its roadless inventory. Plaintiffs’ argument again amountaktbbéeys
pocus, summoning unseen restrictions on the Service’s management of its roadlessyithaent
lack any clear basis in the actual text of the law. The Act offers no supporaifutiff3l case.
SecondPlaintiffs again invoke the Service’s “Land Management Planning Handbook.”
SeeCRR-013684-728.Theynote that the Handbook incorporates the Wilderness Act’s four-
point definitionof “wilderness”and that DEendants have conceded that those criteria “were

utilized & a starting point for the Colorado roadless inventory.” Def. Mot. aP2intiffs

thereforeasserthat Defendants have “conced[ed] the pertinence of the Wilderness Act . . . to the

[Colorado Rule].” PI. Opp. at 39This argument fails for two reasons, already explained by the
Court. First, the Handbook, by its own terms, covers th@yinitial placement of land on the
roadless inventory, not the Service’s ongoing management of land in that inventargd,Sec
Plaintiffs have still failed to iderfii any actual connection between the Wilderness Act and the

Service’s administratioof its roadless inventoryDefendants’ admission that the Service
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referred to the Wilderness Act when it crafted the Colorado Rule does not meae thgency
waslegaly bound by that ActOncemore, Plaintiffs come upnake eyes

Having determined that the Wilderness At not restrict th&ervice’s decision to
remove from its roadless inventory lands falling within ski-area boundariesianado, the
guestion remaindid the agency have the statutory authority to take such action? For an
answer, the Court looks to the two statutes the agency cited in promulgating the Coldeado R
the Organic Act and the Multiplgse Sustainedield Act. See77 Fed. Reg. at 3802 (citing
16 U.S.C. 88 472, 529, 551, 1608, 1613; 23 U.S.C. 88 201, 205).

The Organic Act, 16 U.S.C. 88 473-82, 551, enacted in 1897, created the predecessor to
the Forest Service, authorizing the agency to “make such rules and regulatiswill.inaure
the objects of [the National Forest System]” and to “regulate their occupathcyseand to
preserve the forests thereon from destructidd., 8 551. The Act thus “gives the Forest
Service broad discretion to regulate the national fore$tsming 661 F.3d at 1234The
Multiple-Use Sustainedield Act, 16 U.S.C. 88 528-31, passed in 1960, furémpoweredhe
Service to “administer the renewable surface resources of the national foreststiple use
and sustained yield,” including for the purposes of “outdoor recreation, range, tinabensived,
and wildlife and fish purposesid., 88 528, 529. Caressexplainecthat the MUSYA was “to
be supplemental to, but not in derogation of,” the Organic ALt.8 528. Like the Organic Act,
the MUSYA gives the Service “broad discretion to determine the proper mixopasaitted

within” the national forestsWyoming 661 F.3d at 126&ee alsdtrickland v. Morton, 519

F.2d 467, 469 (9th Cir. 1975) (MUSYA “breathe[s] discretion at every pore”).
These statutes “delegated authority to the agency generally to make rojesydae

force of law,”United States v. Mead Corp., 533 U.S. 218, 226-27 (2001), thus entitling the
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Service’s interpretations of them to deference u@teavron U.S.A. v. Natural Resources

Defense Council467 U.S. 837 (1984)As the reader is very likelgware Chevronsets out a

two-step test for evaluating an agency’s interpretation of a statute it administeer*
Chevron'’s first step,” the Court asks “whether Congress has directly spokenpcetise
guestion at issue,’ for if ‘the intent of Congress is clear, that is the end of tee mat[T]he
court, as well as the agency, must give effect to the unambiguously expreesedfi

Congress.” Nuclear Energy Inst. v. EPA, 373 F.3d 1251, 1269 (D.C. Cir. 2004) (quoting

Chevron, 467 U.S. at 842-43). If, however, “thégtais ‘silent or ambiguous with respect to
the specific issue,” the Court moves “to Chevron’s second step, asking whetherrtbgsage

interpretation ‘is based on a permissible construction of the statidie (uoting_Chevron, 467

U.S. at 843).

Applying step one of Chevroit is clear that neither the Organic Act nor the MUSYA
addresses how the Forest Service should manage its roadless inventory, nor winether it
remove land from that inventory based in part on economic considerations. B®tjivawhe
agency “broad discretion” to decide how best to administer the National FosestnSy
Wyoming 661 F.3d at 1234, 1268. Moving on to step two of Chevtamalso clear that the
agency reasonably interpreted both laws to allow it to remove the roadless timsighi@nds
falling within skirarea boundaries in Colorad®he MUSYA in particular, instructghat the
Service should administer the national forests “for multiple use,” including foddout
recreation,” plainly empowerinigpe agency ttake the action that did. 16 U.S.C. 88 528, 529.
Indeed, Plaintiffs practically concede the pomdyeronceaddressinghe scope of thagency’s

authority undethe Organic Acbr the MUSYA and instead devoting their energy to chasimey
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ethereal- and ultimately, irrelevant connections between the Wilderness Act and the Colorado
Rule.

Summing up, Plaintiffs’ contention that the Ski-Area Exclusion violated the Wilserne
Act does not prevail. The Service, moreover, was empowered to promulgate the Exclusion
under both the Organic Act and the MUSYA. Plaintiffs have tailisd to present any reason
for the Court to invalidate the Exclusion on these grounds.

c. Notification

For theirlastassault on the Colorado Rule, Plaintiffs takeeswiththe Service’s failure
to notify them abouits decisionmaking process. Federal regulations require an agency engaged
in a NEPArelated rulemaking to “[ijnvite the participation of affected Federal, Statdpaat
agencies, any affected Indiaib#, the proponent of the action, and other interested persons
(including those who might not be in accord with the action on environmental grounds).” 40
C.F.R. § 1501.7(a)(1)Plaintiffs claim that their successful 2006 challenge to the Service’s
authorzation of the Egress Traihade them “interested persons” entitle@personal invitation
to participate in the administrative process for the Colorado Fage5 U.S.C. § 706(2)(D)
(providing that agency action undertaken “without observance of procedure requiesd by |
may be set aside).

The law requires no such thing. Nothing in tited regulation @mands that an agency
individually notify each and every potentially “interested person” aboutRANElated
rulemaking process, and Plaintiffs have failed to identify a single cas#dingh Theyhave

invoked one decision in support of their argumalarthwest Coalition for Alternatives to

Pesticides v. Lyng344 F.2d 588 (9th Cir. 1988)ut the circumstances there were a farfagn

thiscase. IrLyng, an antipesticide group had obtained an injunction against an agency’s use of
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pesticideon the ground thdhe ageng had not performed the required environmental analysis
under NEPA.Seeid. at 590. The agency went back and did the necessary inquiry, but in so
doing, it did not personally notify thentipesticidegroup that had obtained the injunctiodbee

id. 594. The Ninth Circuit held that the group, “agigdnt earlier in this actionas* clearly

an interested person” entitled to personal notice under 8§ 150l &t 595. It therefore

concluded that the agency had violated the law, although it upheld the agency actiotion ques
because the group had not demonstrated any prejudice as a resudtof afiotice. Seeid. at
595-96.

Here, by contrast, Plaintiffs’ participation in the 2006 Egress Trail caséved an
entirely different decisionmahkg process from the Colorado Rule, and they therefore were not
“litigant[s] earlier in this action” entitled to personal notidd. at 595. It is not enough, as
Plaintiffs insist, that the 2006 case may have had some influence on the SeletigiEn to
promulgate the Colorado Rule — if that were so, agencies considering newoullel be obliged
to personally notify theumberlesparties who could have possibly played some role in
influencingfederalpolicymaking. No regulation would be safe from subsequent review and
invalidation onsuchgrounds. Even if Plaintiffs were entitled to personal notice, moreover, they
have failed to show — or even mention — how the lack of notice in this case prejudice&Gdem.
id. at 595. This is particularly trusince RMWdid comment on the Colorado Rule.

As Defendants and Intervenor have documented, the Forest Service went tangtbat le
to involve the public -and Plaintiffs— in the decisionmaking process for the Colorado Rule.
This included:

e Five formalpublic-involvement processes, generating a total of

312,000 public comments, 77 Fed. Reg. at 39,684,895 F.
Supp. 2d at 234;
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e The creation of a bipartisan task force in Colorado, which held
nine public meetingandsix deliberative meetings open to the
public, and received over 40,000 public comments, 77 Fed.
Reg. at 39,581,

e Numerous notices published in the Federal Regiateong
thema notice of intent to prepare an EIS on roadéess:
conservation in national forests in Colorado, a proposed rule to
edablish Statespecific management direction for roadless
areas in Colorado, a notice of availability for the draft EIS, a
revisedproposedule and notice of availability for the revised
draft EIS, and a notice of availability for the final E$ggid.;
and

e Three Roadless Area Conservation National Advisory
Committee meetings, open to the public, in which both the
Forest Service and the State of Colorado participadesid.

The Service’s impressive efforts to reach out to the public as it worked out the saftthe
Colorado Rule were sufficient to satisfy its notice obligations to Plainffifeir final attack on
the Ruleis thereforeunconvincing.
V.  Conclusion

The Court does not intend its decision in this case to minimize the natural beauty of
Colorado’s mountainsides, nor the imperative of conserving them for future generations.
Instead, what the Court holds here is that, as a steward of these lands, the Rocesh&e
ultimately arrived at a weltonsidered and lawful decision. As a result, therOoill issue a
contemporaneous Order that will deny Defendants’ and Intervenor’s Motiorke tBi

Amended Complaint and gratfieir Motions for Summary Judgment.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: August 18, 2014
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