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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEBRA JOHNSON,
Plaintiff,

V. Civil Action No. 14-677 (JDB)
DISTRICT OF COLUMBIA,

Defendant

MEMORANDUM OPINION

Plaintiff Debra Johnson bringsthis action underthe Americans with Disabilties Act
(ADA), 42 U.S.C. 812112t segq. against defendant District of Columbja where she was
previously employed as a public school teaclihnson alleges that the District discriminated
aganst her because of her disabilty, failed to accommodate several ofnestg for reasonable
accommodations, and terminated her in retaliation for protectedyactdie District has moved
for summary judgment on all counts. Its motwii be graned in part and denied in part.

BACKGROUND

Except as otherwise indicated, the following facts are uncontedtddsonbegan teaching
for the District of Columbia Public Schoatt Randle Highlarel Elementary in 2008. The first
events relevant to this case occurred during the-200P school yeamt which time Johnson
taught prekindergarten students, aged three to fomifall 2011 Johnson sought medical treatment
for back pain, as demonstealtt bytwo doctors’treatmentnotes, date®epterner 29 2011,and
October 32011. SeeSept. 29, 2011 & Oct. 3, 2011, Treatment N¢ESF Nc. 30-10 & 30-

11]. The doctors stated that Johnson shouldrdsrictedfrom “frequent bending,” “prolonged
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standing,” “heavy lifting,” and anything else thabuld put a strain omer back Sept. 29, 2011
& Oct. 3, 2011, Treatment Noteshe record does not conclusively reveal when dofinson
submitted thee specific notes therschool! Johnson testified that she requestadideto assist
her in theclassroomduring the 20132012 school yean light of her back issuesSeeJohnson
Dep [ECF No. 253] at 46:1247:16. By DecemberJohnson hadt least twaaidesassigned to
her classtom Seeid. at 47:1948:13 Dec. 2011 Schedule [ECF No.-38]. Responsibility for
various classroom tasks was allocated between Johnsotheaamles according ta schedule
designed byfracy Foster, the principal dbhnson’s schaolSeeDec. 2011 Schedule

In mid-February 2012, Johnsoment on medical leaveAbout a month latershehad a
meeting with a District official where she raised complaints regarding the District's alleged
discriminaton and failure to accommodate her disabilit$eeMay 25, 202, Emails [ECF No.
30-14] at3 (describing the March 16, 2012, meetindh mid-May 2012, the District approved
Johnson’'srequest tdreata continuous block of absences stretching from February 21 to May 18
asmedical leave under the Family and Medical Leave(RBRILA). SeeMay 9, 2012, Letter [ECF
No. 255] at 1. The letter also indicatedhoweverthat Johnson was expectedédurn to duty on
May 21, 2012-and that the failure to notify her supervisor of her intent teatathin a specified
period could be “considered a voluntary resignation from DCPIg."at 2. After receiving the
District’s letter, Johnson submitted edtér from one of her doctors requesting additional leave.
SeeMay 23, 2012, Letter [ECF No. Z§. The District informed Johnson that she had exhausted
her leave under the FMLANd D.C. Family & Medical Leave A¢DCFMLA), but that it would

consider herrequest for additional leave under the ADJpon receiving the necessary

! Both doctors’ notes have been annotated by hand. Altitbegnessage is highly faded on the electronic
versions available to the Court, the more legible of the ppears to say that the notes were “given to school before
recovery of back20-12.” SeeOct. 3, 2011, Treatment Note [ECF No-1].
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documentation from Johnson’s doct@eeid. Johnson did not return to work for the remainder
of the school year. During the summéne District notified Johnson hat it had faied to
substantiate thallegations of discrimination and faiure to accommodate shabhad madein
March. June 21, 2012, LettfCF No0.30-17].

Johnson returnetb work onAugust 20, 2012the first day of the 2022013 school year
No one appears to dispute that Johnson had been reassigned to second grade for thatrschool yea
and that her classroom had been maivreth the ground flootto the second flooof the buiding
But Johnson and the District agree about little else regarding the eventisdafythAccording to
Johnson early that morning, the assistant principal denied her request for atodiedp set up
her classroomand explainedthat she would not be assigned an dafethe coming school year.
Johnson Depat 57:13-58:01. Johnson was thus forced to move “some things” in her classroom
herself. 1d. at 59:0506. Later in the dayjpon her owninitiative, she asked two custodians to
assist her with setiiy up her assroomnotwithstanding earlier instructions from the principal that
custodians should not be helping teachetts that task 1d. at 58:08-59:03. The District disputes
Johnsors account, offering declarations submitted by trmsstodians. Botlndividuals claim
that they were expressly instructed by the assistant principal to help Johnsogeaher
classroomthat the classroom was totaly unorganized when they arrikatithey arranged the
furniture at Johnson’s instruci, and that Johnson did not move any furniture when they were in
the room. SeeDecls. of Erik Griffin & Lionel Jenkins [ECF Nos. A7& 27-2).

Whichever account is correct, what happened next is undisputed. The followyng da
Johnson did notcome towork. Several days latershe submitted aclaim for workers’
compensation alleging a workplace injuon the first day of schqokeeSept. 25, 2012, Letter

[ECF No. 2522], andatreatment note indicating that she veaminbeing treated for back pain



seeFoster Dep[ECF No. 252] at 16:0316. The note recommended that Johnson not return to
work until she could have a disabilty evaluation. AR, 2012, Treatment Note [ECF N8O
18]. Another treatment notpreparedy Dr. Wiliam Burnerin connection with a September 11,
2012, appointment, opined that “t was not in [Johnson’s] best interest to contimkenvehild
care or as a teacher.” Sept. 11, 2012, Treatment N@é€& [&o. 3019]. That same note
recommendedhat Johnson avoid sitting, walking, or standing for more than 20 minutes at a tim
bending or squatting; and lifting, pushing, or carrying more than ten pothdslaving submitted
thesetreatmeniotes, Johnson remained absent through the démligust and all of September.
On October 2, 2012, the Districkent Jchnson a letter noting that her workers’
compensation claimhad beendenied. SeeOct. 2 2012, LettefECF No. 257]. Under the
District’'s reading of the previously submitted treatment notes, Johnsah “@ark with certain
restrictions,” which the District was prepared to hondd. But leave under the ADA, in the
District’'s view, was unwarrantedBecause Johnson ha&xhausted her FMLAand DCFMLA
leave, the District informed Johnson that she was expected to returrktow@rctober 5, 2012
and that her failure to do sould be treated as a voluntary resignatidd. Johnson responded
with an October 4etter, in which she assertedatsheremainedunable to repd to work because
of adisabilty. Oct. 4, 2012, LettECF No. 258]. The District repliedthe next dayexplaining
that it would consider her new request for leagea request for a reasonablecommodation
pursuant tdhe ADA as soon as it received soasditional medical information from her doctor.
Oct. 5, 2012, Letter [ECF No. 2. The District also informed Johnson that, if she faied to
submit the necessary paperwork by October 9, she would be expected at work on Octather 10.

Johnson timely submitted the necessary paperw8deOct. 9, 2012, ADA RespECF No. 30



23]. She also submitted pre-complaint questionnaireto the District alleging various forms of
discrimination and realiation SeeOct. 10, 2012, Questionnaire [ECF No-24q.

Over the course of the next month, the District evaluated Johnson’s newefDést and
discrimination complaint Johnson remained absent from wadiking this time On November
14, the District informed Johnson by letter that it was denying her requesténdext leave under
the ADA. SeeNov. 14, 2012, Letter [ECF No. Z8]. Based on its review @frecently submitted
medical evaluation (which had been performedbyPamela Clab rather than Dr. Burngrthe
District concluded that Johnson did “not have any workplace restrictidds.Johnson wathus
ordered to return to work by November 16, 2048d warned that if she failed to do so Smay
be separated from employmeritr abandonment of positionld. The next dayyohnson responded
by email to the District'seturnto-duty letter SeeNov. 15, 2012, Email [ECF No. 2B]. She
guestioned the accuracy of the most recently submitted medical evaluafiemjngthe District
back to theSeptember 1ireatment note for information about the workplace restrictions that she
required. Id. Johnson also put forward a new basis for extended leave: that she was bedly treat
for “severe depression.Id. As support fothat new request, Johnsonbsitted a new treatment
nate—this time from her psychiatrisDr. ShandaSmith—indicating she had “been il and unable
to work” since October 15 and that she would remain unable to work until Decemii@r/she
would be reasssed.SeeNov. 15, 2012, Treatment Note [ECF No-2Zf. The same day, the
District informed Johnson that it had failed to substantiate the adegath her preeomplaint
guestionnaire. SeeNov. 15, 2012, Letter [ECF No. 3B].

The District promptly acted on this latest request for extended leave Ndmeamber 16
letter, the District agreed to evaluatehnson’s request so long as she submitted her ADA Request

Form, Medical Release Form, and a questionnaire complet&x. [8mith. SeeNov. 16, 2012,



Letter [ECF No. 2813]. Without those materials, the District could not “make an informed
assessment of [Johnson’s] request for a reasonable accommodadioriThe District also set a
strict deadiine: failure to return all the necesgamperwork or return to work by November 23
could be treated as a voluntary resignation of Johnson’s positiéeeid. Johnson protested,
claiming that it would takat least seven ten days for hemedicalprovider to turn the paperwork
around,seeNov. 19, 2012, Email [ECF No. 380], especially giverthat the deadline was the day
after Thanksgiving. Johnson didimely submit the request form arnbde medical releaseSee
ADA Forms [ECF No.30-29 at 5-6. But Dr. Smith did not submither documentation until
November 30, 2012SeeP|.’s Statement of Facts in Material Disp{iECF No. 301] 1 24. Nor
did Johnson return to work. Thus, the District notified Johnson that it comkitlereto have
voluntarily resigned her posttion, pursuaata D.C. municipal regulation SeeNov. 23, 2012,
Letter [ECF No. 2516].

Upon receiving Dr. Smith’s letteron November 30, the District reviewed the submitted
information and decided thatdid not provide a basis t@hange course.”SeeDec. 27, 202,
Letter[ECF N0.30-3§]. In subsequent communicatiorphnson maintained that. Smith would
provide more information if askedgedan. 7, 2012, Email [ECF No. -20], but Dr. Smith
affirmed to the District when contacted that the-palfje letteishe had submitted on November
30 was meant to constitute her response to the ADA reg@sian. 11, 2013, EmaECF No.
25-21]. Ultimately, the District stood by its inttiadiecision. 1d. Johnson’s'voluntary resignation”
remained effective.

Johnson nowalleges that the District of Columbia Public Schools discriminatednsiga

her because of her disabilty, failed to provide reasonable accommodatiohsr fdisabilitie s



failed to engage in the goddith interactive process required undee WRDA, and retaliated
against her for engaging in protected activiti€eeCompl. [ECF No. 1] 1186-40.

LEGAL STANDARD

In evaluating a motion for summary judgment, a court ragsessvhether‘the movant
[has shown] that there is no genuine disputéoasy material fact and the movant is entitled to
judgment as a matter of law.”Fed. R. Civ. P. 56(a) A court must grant “summary
judgment. . .against a party who fails to make a showing sufficient to establishxigteree of
an element essentitd that partys case, and on which that party wil bear the burden of proof at

trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)A fact is considered to be material

based on the underlying substantive law, dothly disputes over facts thamight affect the
outcome of the suit under the governing law wil properly preclude the entry of asymm

judgment.” Anderson v. Liberty Lobhy477 U.S. 242, 248 (1986).The evidence of the nen

movant is to be believed, and all justifiable inferences@be drawn in his favdr Id. at 255.
Howeverthe noamoving party‘may not rest upon mere allegation or denials of his pleading, but
must set forth specific facts showing that there is a genuine issu@lfor fid. at 256.

The function of the trial judge “not himself to weigh the evidence and determine the truth
of the matter 1d. at 249. Instead, "[lle inquiry performed is the threshold inquiry of determining
whether there is the need for a triavhether, in other wls, there are any genuine factual issues
that properly can be resolved only by a finder of fact because they may reasensdsplved in
favor of either party.” 1d. at250. “Evaluation of thecredibiity of withessesnust be left to the

factfinder.” United Statew. Project on Got Oversight 454 F.3d 306, 313 (D.C. Cir. 2006).

Furthermore, ‘[ f the evidence presented on a dispositive issue is subject to conflicting



interpretations, or reasonable persons might differ as to its signficasummary judgment is

improper.” Greenberg v. BA, 803 F.2d 1213, 1216 (D.C. Cir. 1986).

DISCUSSION

A. Discrimination and Retaliation
In order to prove unlawful discrimination undee ADA, aplaintiff must demonstrate that

she suffered an adverse employment action because of her disalilitgyemi v. District of

Columbig 525 F.3d 1222, 1226 (D.C. Cir. 2008And to prove unlawful retaliation, she uost
show that she engaged in protected activity, that she was subjected to ae axteer by her

employer, and that there was a causal link between the Doak v. Johnsgn798 F.3d 1096,

1107 (D.C. Cir. 2015).
Discrimination and retaliation claims have tradtionally been evalusétesed on the

burdenshifting framework laid out itMcDonnell Douglas Corp. v. GreeAll U.S. 792 (1973),

which requires the plaintiff first to lay out a prima facie case afridignation or retaliation. If

the employer can then provide a legtimatason for the allegedly discriminatory or retaliatory
action, the burden shifts back onto the plaintiff to demonstrate that theyenplproffered reason
was pretextual and that the real reason for the adverse action was disonmior retaliatory.ld.

at 807. But where, as here, an employeasalreay asserda legitimate reason for the alleged
discriminatory or retaliatory action, this burden shifting frameworl ¥argely unnecessary

sideshow.” Adeyemj 525 F.3d at 1226 (quotinBrady v. Office of the Sergeant at Arnis?20

F.3d 490, 494 (D.C. Cir. 2008) A district courtresolving a motion for summary judgmestiould
insteadfocus on the “central inquiry”: “whether the plaintiff produced sufficient ewdefor a

reasonald jury to find that the employer’'s asserted+aliscriminatory [or nonretaliatory] reason



was not the actual reason and that the employer intentionally discrimjuatestaliated] against
the plaintiff on a prohibited basis.[d.

Johnson alleges that the District retaliated against Her requesting reasonable
accommodations when“terminated” her employment on November 23eeCompl. 139-40.

But her discrimination claimsare harder to discern.When Johnson’'s opposition refers to
“discrimination,” it is either recounting her protected activitisegPl.’s Opp’n[ECF No. 29]at

2, 5-6, 8-9, 30, addressing her accommodation clailesid. at 19-20, or alleging pretext,see

id. at 3:-32. And the ADA itself defines discriminatiorasthe faiure to provide reasonable
accommodations.See42 U.S.C. 812122(b)(5). Thus, it is not clear that she has a discrimination
claim that is distinct from her claims oftaliation andfaiure to accommodateTo the extent
Johnson does have a staaldne discrimination claimthough, it appears to be related to her
temmination. SeeCompl. 185-36. The Court will therefore proceed as if Johnson alleges that
her terminationwas both discriminatoryandretaliatory.

The District tries to defealohnson’s discriminatory and retaliatory discharge cldmns
arguing that she has nattually suffered an adverse employment acti@eeDef.’s Mot. [ECF
No. 25] at 1820. According to the District, Johnson “voluntarily resign[ed]” her position when
she failed to abide by the November 23 deadline and, underrBgulations, hefvoluntary
resignation” cannot constitute an adverse actieeNov. 23,2012, Letter. The Court doubts
that the Districtcan use its employment regulatiortspreemptfederal law in that manneBy all
indications Johnson wanted to retain her position as a teacher, but the Districhtedeer from
that position unilaterally In any event, the Court need wlgicide whether Johnson’s separation
wasan adverse action. Her discrimination and retaliation clailhddaause no reasonable jury

could conclude that the District's proffered reasonJfainson’s separation wpeetextual.



According to theDistrict, Johnsorwas separated from employmebe&cause sheeither
returredthe necessary ADA paperworior returred to work by November 23, 2012. That was
the reason provided to Johnson in the letter deeming her viluntasigned Seeid. It is the
reason unanimously provided by the relevant act6eelefferson DedECF No. 2517] at 8:15
9:.02 (District official in Office of Talent and Cultuje Smith Dep [ECF No. 2519] at 25:15
26:02 Qistrict EqQual Employment Opportunity manager); Pitts DefECF No. 305] at 719-8:02
(District official in Labor Management anfimployee Rlations); Reich DegECF No. 306] at
12:03-12:11 (same).And the District's explanatioris well supported by the record. By the time
she was separated from her employmenNovember 2012Johnson had been absent from work
for at least simonthsover two school years, interrupted doyly one day of work in August 2012.
The evidence plainly conveys the District's de&meJohnsorto returnto work as soon as possible
andits repeated use of tight deadlines to accomplish that®edMVay 9, 2012, Letter (requiring
Johnson taeturn to work on May 2hnd provide advance notice of her intent to do Sat. 2,
2012, Letter (requiring Johnson to return to work by October 5); Oct. 5, 2012, (tetjairing
Johnson to submit ADA paperwoby October Qor return to work by October 10); Nov. 14, 201
Letter (requiring Johnson teeturn to work by November 16); Nov. 16, 2012, Letter (requiring
Johnson to return to work or submit ADA paperwork by November 23).

Johnson’'s November 23 deadliine came and went. She did not sillbohthe necessary
paperwork. Nor did she report to work. So the Disilidt exactly as it said itmight dq and
separatedohnsorfrom employment. An employee’s failure to report toark or submit necessary

paperwork can be a legitimate basis for terminati®eeMinter v. District of Columbia 809 F.3d

66, 76-71 (D.C. Cir. 2015);Davis v. George Washington Unjv26 F. Supp. 3d 103, 131 (D.D.C.

2014) (employer's discharge of employee for missing work after entering ta clance”
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agreement was legitimateRiggs v. Potter 700 F. Supp. 2d 20, 47 (D.D.C. 2010) (employee’s

failures to report to work and provide medical documentation were legtitmases for employer

action); Porter. Jackson668 F. Supp. 2d 222, 235 (D.D.C. 20@@mployer’s termination of

employee for failure to report to duty station was legitimat&p too here-unless Johnson can
point to evidence sufficient to convince asenable jury that the District's stated reasons were
pretextual.

Unfortunately for dhnson, she canndb so Johnson first relies on themporal proximity
between herequests for accommodation and complaints of discriminatbontheone hand, and
the District's decision to separate her from employment, on the. o8eePl.’s Opp’n at 30.
Johnson is correct that there exists a tight temporal proximity betwe@nokected activity and
the District’'s action But she is mistaken if she thinks tiltlis proximity alone can helgefeat

summary judgment. At summary judgment, “positve evidence beyond mere proximity is
required to defeat the presumption that the [District's] proffered exjglasaare genuine.’”

Hamilton v. Geithner 666 F.3d 13441359 (D.C. Cir. 2012) (quotingVoodruff v. Peters, 482

F.3d 521, 530 (D.C. Cir. 2007)).

Johnson’s search for such positive evidence comeenygty She contends that the
District’'s explanation is “not credible” becaute District knewsheneeded additional time to
complete the paperwork, that she was currently undergoing medicaldrgathat its deadline
was the day after Thanksgiving, and that extending it would not cause any undue hardsieip f
District. SeePl.’s Opp’n at 32. Irshort, Johnson argues that the District's deasdliaad its
decision to strictly enforce-twasunfair. But that is not a winning argumenifl he question is
never whethethe employer was mistaken, cruel, unethical, out of his head, or downrajitnial

in taking the action for the stated reason, but simply whether the stated readus veason: not
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a good reason, but the true reasobifjgs, 700 F.Supp.2d at 4849 (internal quotation marks
omitted); seeWoodruff, 482 F.3d at 531 (“We review not the correctness or desirability of the
reasons offered but whether the employer honestly believes in the reasoess.it @fiternal
guotation marks omitted))Johnsorthus gains ndraction by arguing that the District's deadline
was unfair.

Johnson also points to “discriminatory remark#€gedly made byher principal, Tracy
Foster in August 2011. According to Johnson’'s complaint, whle@informed Foster that she
was receiving medical treatment for her lower back, Foster called hearfll said shedid not
want “sick” teachers at her school. Compl.18%14. Johnson struggled to recall this episode
during her deposition but, after being read the allegations in her compédtified that the
complaint’s recitation was accuratdohnson Depat 22:042901. Even if Foster made those
comments,however,they would not help Johnson resist summary judgment. Foster “was not
involved” in the process of Johnson’s separation. Foster&d{:03-10. And stray remarks by
nondecision makers are insufficient to raisen amference of discriminatioror retaliation. See
Aliotta v. Blair, 614 F.3d 556, %¥n.6 (D.C. Cir. 2010)

For all these reasons, the District is entitled to summary judgment on Johnson’s
discrimination and retaliation claimsShe simply has not produced sufficient evidence for a jury
to conclude that the District's asserted reason for Johnson’s termina®mpratetual.

B. Failure to Accommodateand Engage inthe Interactive Process

Some of Johnson’s accommodation claims, however, survive the Distriotisnnfor
summary judgment.To prevail on a failure to accommodate claim, Johnson must show that she
was disabled within the meaning of the ADA, that the District hadenaticher disabilty, that

with reasonable accommodations she could perform the essential functi@rsobi and that the

12



District refused to make such accommodatiofigheidge v. FedChoice Fed. Credit Unioi89

F. Supp. 2d 27, 35 (D.D.C. 2011For purposes of this motion, the District is wiling to concede
the first three elements, including that Johnson was “disabled” witkimeaning of the statute.
The disputethus focuses on the last element: whether the District denied Johnson reasonable
accommodationgor her disabilty SeeDef.’s Mot. at 13-14.

The ADA “does not provide a comprehensive definition of ‘reasonable accomnmtatio
but it gives examples of what the term “may include.” Taylor v. Ri&& F.3d 898, 908 (D.C.
Cir. 2006) (citing 42 U.S.C. $2111(9); 29 C.F.R. 8630.2(0)). Few types baccommodation
are categorically unreasonable as a matter of Bwak 798 F.3d at 1105. On the facts of a
particular case, however, an accommodation may be unreasonable fielt igiposes undue
financial and administrative burdens or requires raldmental alteration in the nature of the
employer’s program.”Taylor, 451 F.3d at 908 (internal quotation marks and alterations omitted).
The ADA contemplates a “flexible gnv@ndtake between employer and employee so that together
they can determine what accommodation would enable the employee to continue twahkarg.
v. McDonald 762 F.3d 24, 32 (D.C. Cir. 2014)Equal Employment Ogptunity Commission
regulations call this the “interactive proces&&e?29 C.F.R. 81630.20)(3).

“An underlying assumption of any reasonable accommodation claim is that th&fplai
employee has requested anc@womodation which the defendaaployer has denied.”

Flemmings v. Howard Uniy.198 F.3d 857, 861 (D.C. Cir. 1999An employee can establish that

her request for an accommodation was “denied” if she can establish rtbatgieyer either ended
the interactive process or participated in it in bad failard 762 F.3d at 32.Both employers

and employees have obligat® in the interactive proces$SeeBeck v. Univ. of Wisc. Bd. of

Regents 75 F.3d 1130, 185 (7th Cir. 1996). “Neither party should be able to cause a breakdown

13



in the process for the purpose of either avoiding or inflicting liabilityWWard 762 F.3d ©32
(internal quotation marks and brackets omitted). When evaluating the ppatitsipation inthe
interactive process, a court should “look for signs of failure to paracipagood faith or faiure
by one of the parties to make reasonable efforiselp the other party determine what specific
accommodations are necessarid’ (internal quotationmarks omitted). Specifically, a party that
“obstructs or delays the interactive process” or “fails to communiicatey be acting in bad faith.
Id. (internal quotation marks omitted)n short “courts should attempt to isolate the cause of the
breakdown and then assign responsibilityld. (internal quotation marks omitted). With that
framework in mind, the Court turns to Johnson’s allegations that the Dagned her reasonable
accommodations.
1. 20112012 School Year

Johnson’s first failure to accommodate claim focusesherperiod fromdll 2011 until
February 2012.SeePl.’s Opp’'n at 2621. Johnson contends that, in late September and early
October, she submitted two treatment notes indicating that she should avoid praitanggidg,
frequent bending, heavy lifting, or other activitikgt would put strain on her lower bacgee
Sept. 29, 2011 &ct. 3, 2011 Treatment Notes. Johnson has furtistified thatluring that same
period she requested that the District assign an @idessist her in her classroom. Johnson.Dep
at 46:1247:07. According to Johnson, the District denied these requests by assigning her tasks
beyond her physical restrictions gmaviding aides who wereurreliable.

Any reasonable jury, however, would conclutle@t Johnson received accommodations
akin to what she had requested. How exactly she ended up with these accommedation
somewhat hard to pin down: at the time of her testimony, Foster could nahibem&ohnson ever

asking for such accommodationsSeeFoster Depat 17:19-18:07. Johnson simildy testified

14



that, during a December 2011 meeting, Foster was unawaobregon’sback issuesSeelJohnson

Dep at 49:2150:01. But all this notwithstanding, by December 2011 there weredides
assigned to Johnson’s classrooBeeid. at 47:1948:13. And Foster, for her part, had designed

a schedule allocatinglassroonresponsibilities between Johnson and her awles Under that
schedule, potentially physically demanding tasks had been assigneaide afpintly to Johnson
andan aide—afthough linch cleanup and the distribution of homework into students’ backpacks
had been ssigned to Johnson alon&eeDec. 2011 Schedule.

Johnson now claims this arrangement was inadequate to accommodate hesueaek is
both becausthe tasks assigned to her proved too demanding because hexides sometimes
failed to perform the tasks they were assign&ke, e.g.Johnson Depat 50:02-10. But this
argument fails. The District had created an arrangement for Johnsoely‘cicscking” her
accommodatiorrequests; if there was a shortcoming in the District's approachasitimeumbe nt

upon Johnson to raise it through the interactive proceseHodges v. District o€olumbig Civ.

No. 121675 (TSC), 2016 WL 1222213, * (D.D.C. Mar. 28, 2016)see als@eck 75 F.3d at
1137 (employee was responsible for breakdown in the interactive processbad@useceiving
some accommodations from her employer, she nadd ‘her employer] exactly whfinore] she
needed”) Although Johnson apparentinet with a representative of the DistriotMarch 2012
to complain about an alleged failure to accommodatebfek issuesseeMay 25, 2012, Emall
[ECF No. 3014], by this time shehad gone out on leave, thus putting her situation beyond the
District's control. Stil the District offeredto “discuss certain strategies to make [her] workplace
more comfortable” upon her return. May 7, 2012, Email [ECF Nd.6R0 At that poinf it was
all the District could do. Because Johnson received accommodations forckassies during

the 20132012 school year, and becassefaied to inform the District through the interactive

15



process that she considered the accommodations to be inadefeaf@isttict is entitledto
summary judgmenbn Johnson’s clainas tothis period. SeeHodges 2016 WL 1222213, at *6
7.
2. First Day of School 2012

However, areasonable jury could concludbat the District denied Johnson a reasonable
accommodation on the first day of t2@12-2013 schol year. Johnsogontends thathe trouble
started right awgyvhen she discovered that she had been mivgeda classroom on tteehool's
ground floorto oneon the second floorSeeJohnson Demt 53:1854:07. Johnsotestified that
she asked foaides to help set up her classroom, but her request was denied by the assistant
principal who informed her that she would not have the assistarmigenffor the coming school
year. Seeid. at 57:0958:01. Johnson explainshat she eventualigonvinced twocustodians to
help her set up the classreerbut only aftershe had done some of the work herself, thereby
aggravating her back injurySeeid. at 58:08-59:06.

In response, the District raises factual objections to Johnson’s acBaftis Reply [ECF
No. 32] at 57. According to the District, the two custodians were explicitly enlisby the
assistant principal to help Johnson, and they did so before she had moved any of the ifurniture
her classroomSeeDecls. of Erik Griffin &Lionel Jenkins.But the Court cannot properly resolve
this factual dispute at summary judgmerntjsithe factfinderthat mustdecide with accounto

believe. United Statesv. Project on Gov Oversight, 454 F.3d 306, 313 (D.C. Cir. 2006). And if

the factfinder believes Johnson, then it could conclude that the District deniealréasonable
accommaodation, notwithstanding her direct requesfor assistanceand the District’'s prior
knowledge of her back issues. As to the first day of the-20123 schol year then, the District’'s

motion for summary judgment must be denied.
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3. 2012 Requests for Leave Based on Back Issues

Nor is the District entitled to summary judgmemtgardingits final rejection of Johnson’s
backrelated accommodation requeskdiroughout the falbf 2012 Johnson remained absent from
work but submitted multiple requests feave under the ADA.SeeAug. 23, 2012, Treatment
Note; Sept. 11, 2012, Treatment Note; @¢cR012, Letter. One of those requests, a September
11, 2012 treatment note by Dr. Wiliam Burneaso outlined a number of physical restrictions:
in his view, Johnson should have been restricted from sitting, walking, nalirgtafor more than
twenty minutes at a time; bending or squatting; or lifting, pushimgcaorying more than ten
pounds. Oncetit receivedthese requests, the District properly requested additional information

from Johnson’s medical providerSeeOct. 5, 2012, Lettersee alsoStewart v. St. Elizabeths

Hosp, 589 F.3d 1305, 13689 (D.C.Cir. 2010) éxplaining that employers may request medical
documentation when the need for an accommodation is not obvious).

The District received Johnsonisedical records, which have been filed in this case under
seal. Although the records contained ns® entries made by Dr. Burnehet most recent
examination detailed in the records was conducted by Dr. Pamela Cobb, who foigrdiica rst
issues with Johnson’s back and did not recommend any workplace restrittiansg reviewed
Johnson’s medical oerds, the District denied Johnson’s requests for extended I&eNov.

14, 2012, Letter.The District went one step furthenoreover,concluding that Johnson did “not
have any workplace restrictiohs Id. Johnson protested by email, referritggDr. Burner’'s
September 11, 201&eatment notdor adescriptionof the accommodationthatshe believed she

required. Nov. 15, 2012, Email. But the District held firm. In a replgilethe District's EEO
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manager explained that “the medical documdoriatid not indicate a need for extended medical

leaveor workplace restriction$? 1d. (emphasis added).

The District thinks it is entitled to summary judgment on gagt—although the precise
reasonis not clear from its briefs. Its position appears to be thas ihot “unreasonable” to order
Johnson back to work without restriction based on the medical information obteonedfs.
Burner and Cobb.SeeDef.’s Reply @8. But herethe District has backed itself into a corner.
Whether Johnsomvas entitled tasome workplace restrictiorisgically depends orthe extent of
her physicaldisability—and for purposes of this motion, the District has conceded that Johnson
was disabled within the meaning of the AD&eeDef.’s Mot. at 1314. Even if the District
intends to contest the extent of Johnson’s disability, that raises an issateoéhfact that cannot
be resolved at sunmary judgment on the current recorthereis evidence in the record to support
a view that Johnson’s disability was in fact more serious than thecDisti contends Johnson’s
strongestevidence is Dr. Burner's September 11, 2012, treatment wbieh recommended a
number of workplace restrictions and extended leave. The District evideiyed that Dr.
Cobb’'s assessmenthich recommendedo workplace restrictions, was more credible than Dr.
Burner’s note® But a reasonablery could disagee—especially given Johnson’s protestation that
Dr. Burner was her “Orthopedic Doctor and [had] been treating [her] since 28EENov. 15,
2012, Email. Thus, as tthe District’'s final denial of Johnson’s bagklated accommodationgs

motion for summary judgmemwil be denied.

2 In its motion, the District implies that the Novemberd#irnto-duty letter contained a promise to honor
the restrictions recommended in Dr. Burner's Septenmbéreatment note, denying only Johnson’s request for
“furtheraccommodations.” Def.'s Mat 9. Inthe Court’s view, however, the plain language afidéNovenmber

communications defeats that reading. Attheveryleasméaning of these communications presents a question for
the factfinder.

3 The Didrict also contends that Dr. Burngrecommendation was not supported by the notes of his
September 11, 2012, examination of Johnson’s.bBek.'s Reply at 8. This islsoproperly a question for the
factfinder.
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4. 2012 Request for Leave Based on Depression
The remainder of Johnson’s claims focus on the District's denial of hemibevel%
2012, request for medal leaveto accommodate her depressiaiohnson arguetbat the District
constructively denied heequesby “end[ing] the interactive process” or by “participadfj in the
process in bad faithWard 762 F.3d at 32, when it gave her a short deadline to submit medical
information and then fired her for her failure to meetdtePl.’s Opp’n at 2329.

It is unclear from the record whether the District also denied Johnsagussteon the
merits, ie., concluded that she was not entitled to leave as a reasonable accommitatation
depression Some of the relevant actors think the District never reached thabbgueSgeReich
Dep.at 21:.04-05 (“We never had any sufficient information to make ardatation.”); Jefferson
Dep. at 14:1419 (“No, | didn't make that determination [that Johnson did not suffer from a
disabiity under the law].”). The letter closing Johnson’'s case, howédicates otherwise.
There, the District conveyed its belief tileinformation provided did not indicate Johnson was
disabled under the law and that, therefore, she was “not entitled” to @mraodation. SeeJan.

11, 2013, Email [ECF No. 281]; see als@mith Dep. at 27:028:07. Yet this factual ambiguity
is immaterial Even if the District did eventually reach the merits of Johnson’s aunodation
request, its decision was superfluous solong as Johnson remained separaibed € mployment.
Hence the process by which the District made and reconsiderexkjiaration decision is the
appropriate focal point of analysis

By this point, the events leading up to Johnson’s separation from employment need not be
recounted in detail. A short summary wil sufficghnson first raised the issue of Hepression
on November 15 The next dayhe District gave her one week, unti November 23, to submit

ADA paperwork, including a questionnaire completed by her psychiatrist, Oth. Sdohnson
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sought an extension, which the Distrdgnied When Johnson failed to subndocumentation
from Dr. Smith or return to work by the November 23 deadline, the District separated her from
employment.

Johnsorfirst contends that the District’s refusal to extend the Novembeie2dline was
not in good faith. Accordng to Johnson, the District should have extended the deadine based on
its knowledge of her depression, atement that she would need at least sevémn days to
obtain the necessary information, the District's professed wilirgriesgrant similarextensions
on a cas#y-case basis, aritle interruption caused by the Thanksgiving holid®gePl.’s Opp’'n
at 27#28. But the District had good faith lessto aeny Johnson an extensjowhich were
summarizedin the deposition oErica Smith, theEEO managewho denied the requestFirst,
Smith consideredthat Johnson had natlaimed that Dr. Smith wasout of the office over
Thanksgiving. SeeSmith Dep at 42:1920. Smith further considered the speed with which
Johnson had obtained informatidrom her doctors in the pastid. 42:26-43.01. Indeed, on
November 15, Johnson had promised the District a treatment note from Dr.a®ohiprovided it
on the same daySeeNov. 15, 2012, Email & Treatment Note. Finalgmith believed that
Johnsornwasnearing threeonsecutivemonths of unauthorized leavend that further extension
wasunwarranted undethose circumstancesSeeSmith Dep at 43:1944:06. Johnson has not
introduced any evidence that would cast doubt on the sincerity of Smith’s motivelswithout
such evidence, the Court has no basis on which to conclude that the Distritinduad faith.

The District’'s conduct following Johnson’s separation from employment osraleative
of good faith From late November 2012 to midnuary 2013, the District continued to interact
with Johnson regarding heituation Dr. Smith submitted a haffage letter about Johnson’s

depression on Novemb&0. SeeNov. 30, 2012, Letter [ECF No. &b]. Finding the letter
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unresponsive to some of its requests, the District ded¢nmedifficient. SeeDec. 3, 2012, Email
[ECF No. 2518. Although the District had considered the “lstgdbmitted documentatiy it
kept Johnson’s “voluntary resignation” in place and “considered [the] mattdcl Dec. 27,
2012, Letter [ECF No. 3B8]. Yetthe District continued to engageith Johnson For example,
in response to Johnson’s request for a meeting, a meeting was held on Januarywh2@d:3us
District representativemcluding Crystal Jefferson, a District official with the authority to reseer
Johnson’s “voluntary termination SeeJefferson Depat12:07411. After the meeting, Johnson
followed up by email to say that Dr. Smith was available to provide additiof@imation in
response to the District's requestSeeJan. 7, 2013, Email.Erica Smithdutifully followed up
with Dr. Smith, who indicated that her letter represented her response tastitiet’®iinquirie s.
SeeSmith Depat 36:16-3821; Jan. 11, 2012, Email. Only then did the Disttiose Johnson’s
case for good, without reversing Johnson’s separation from engahby

Johnson now finds fault with aspects of the District's segaration conduct. In
particular, she alleges that the District should have deemed Dh!sSmaisponse compliant with
its earlier request for information. Pl’s Opp’'n at26. She also faults Erica Smith for not trying
harder toextractresponsive information from Dr. Smith over the phone in January 26é8id.
at 28-29. But these asertionsare unsupported by the record

First, no reasonable jury could find that Smith’s letterwasa helpful responseTo take
one example, the District's questionnaire attached Johnson’s job descaiptl asked Dr. Smith
to indicate fw]hich essential job functions..would be affected by the medical
condition/impairment and to what extent andadion.” SeeADA Forms at 8.The questionnaire
further cautioned Dr. Smith that “a letter or note, in lieu of responding ifisp#yg] to the

guestions above, may not provide the information that is needigd.Despite that warningDr.
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Smith’s halfpage response provides noomment at all on Johnson’s ability to perform her
“essential job function’

Second, a reasonable jury would concltltt Erica Smith was diligent in her conveigsa
following upwith Dr. Smith. SeeSmith Dep at 3709-38:21 (explaining thabr. Smith hadsaid
she “understood” that the District was asking about Johnson’s abilty tormpettie “essential
functions” of her job and indicated that “the note that she provided on November 30temwas
response.”).Between Mvember 2012 and January 203[a]t no point did the [District] fail to
respond in some manner to [Johnson’s] requests for accommodation, and therags imatie
record from which we can discern any attempt by the [District] to sweeprbblem undethe
rug.” Beck 75 F.3d at 1136 Because the Distrigbarticipated in the interactive process in good
faith, it did not constructively deny Johnson’s request for ledterefore, a to Johnson’s request
for extended leave based on her depression, the District’'s motion for summarynjudginde
granted.

CONCLUSION

For the foregoing reasons, the District’'s motion for summary judgmenbevijranted as
to Johnson’s discriminatio and retaliation claims. But because a reasonable jury could conclude
that the District denied Johnson a reasonable accommodation by requiring le¢rufo ler
classroom without assistance on the first day of the-2M23 school year and by orderingr e
return to duty without restrictions on November 16, 2012, the District's motorsummary
judgment will be denied in part as to Johnsordccommodation claims. A status conference is
hereby set for October 13, 2016, at 9:30 a.m. in CourtrB0Ain order to discuss next steps in
this case.

A separate Order has issued on this date.
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/sl
JOHN D. BATES
United States District Judge

Dated: Septembet4, 2016
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