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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROMEO MORGAN
Plaintiff

V. Civil Action No. 14-684(CKK)

UNITED STATES

Defendant.

MEMORANDUM OPINION
(October29, 2014)

Plaintiff Romeo Morgan has filed suit agaifsfendant Unitecbtates
seeking review of the Final Agency Decision of the Food and Nutrition ServisS{(iFU.S.
Department of Agriculturesustaining a decision by FNS Retailer Operations to withdraw the
authorization of Morgan’s Seafood, owned by Plaintiff, to pgodite as a retailer in the
Supplemental Nutrition Assistance Progr@®NAP”). Presently before the Court is
Defendans [22] Motion to Dismiss or, in the Alternative, for Summary Judgmidpbn

consideration of the pleadingshe relevant legal authorities, and the record, the GRANTS

! At various times over the course of this litigati®feintiff has also named Jaime Regan, U.S.
Department of Agriculture, as a Defendant as well. By its June 4, 2014 Order, ECF6Nthg
Court instructed Plaintiff to reaption this case to name the United States as Defendant, as
required by 7 U.S.C. § 2023(13). Defendant did so in the operative complaint.

2 Compl., ECF No. [1]; Plaintiff's Motion for Emergency Stay, ECF No. [2] (“Pltay3Viot.”);
Administrative Record, ECF No. [8] (“AR”); Defendants’ Opposition to Plaistiffotion for
Emergency Stagf Administrative Action, ECF No. [9] (“Defs.” Stay Opp’n”); Plaintiff's
Answer to Defendants’ Opposition to Plaintiffs Motion, ECF No. [12] (“Pl.’s Stapl{R);
Defendant’s Motion to Dismiss or, in the Alternative, for Summary Judgment, ECRJo. [
(“Def.’s Mot.”); Plaintiff's Answer to Defendant’s Motion to Dismiss, ECF No. [¢®].’s
Opposition™); and Defendant’s Reply in Support of Defendant’s Motion to Dismiss or, in the
Alternative, for Summary Judgment, ECF No. [32D€f.’s Reply”).
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Defendant’s Motion for Summary Judgment and DENIES Defendant’s Motion to $€3ismi
insofar as it seeks to dismiss the action for failure to state a. dasordingly, JUDGMENT

shall enter fothe Defendant and this action shall be DISMISSED in its entirety.

. BACKGROUND

A. Statutory Background

Congress created the food stamp program in 1964 to “permit those households with low
incomes to receive a greater share of the Nation’s food abuntd@&hee~ood Stamp Act of
1964, Pub. L. No. 88-525, § 2, 78 Stat. 703, 7B8tail stores authorized to participate in the
program may accept food stamp benefits instead of cash for designated faot/Aféum v.

United States566 F.3d 1150, 1153 (D.C. Cir. 2009) (citing 7 U.S.C. § 2013(@hg stores
then redeem these benefits with the government for face véduén’2008, Congress amended
the Food Stamp Act, renaming it the Food and Nutrition Act and renaming the “food stamp
program” the “supplemental nutrition assistance program” or “SNAP.”

A business seeking approval as a “retail food store” under SNAP must comply with the
requirements of 7 U.S.C. § 2018. This provision authorizes the Secretary of Agricuisged
regulations governing the approval and reauthorization of retail food stores tipp#etin
SNAP.7 U.S.C. § 2018(a)(2). Pursuant to this statutory authority, the Secretary has issued the
regulation at issue here, 7 C.F.R. § 278.1. This provision states, in relevant part, that the Food
and Nutrition Service of the Department of Agriculture (“FNS”), “shalhaitiw the
authorization of any firm authorized to participate in the program for any obltbeving
reasons: . . (iii) The firm fails to meet the requirements for eligibility under Criterion A oa$,

specified in paragraph (b)(1)(i) of this section....” 7 C.F.R. § 278.1()(2).



Criterion A and B are standards governing the variety and quantity of food sald by
particular retailerln order to meet Criterion A, the store must offer “for sale, on a continuous
basis, a variety of qualifying foods in each of the four categories of stapledsalddined in
§ 271.2 of this chapter, including perishable foods in at least two of the cateddries.”

§ 278.1(b)(1)())(A. See also id§ 278.1(b)(1)(ii) (explaining this definition in greater detail).
Criterion B is satisfied if “more than 50 percent of the total gross retail salles establishment

or route [are] in staple fooddd. § 278.1(b)(1)(i)(A).See also idg 278.1(b)(1)(iii) (explaining

this definition in greater detailps defined by 7 C.F.R. § 271.2, “[s]taple food means those food
items intended for home preparation and consumption in each of the following food categorie
meat, poultry, or fish; bread or cereals; vegetables or fruits; and dairy prdddicgs271.2.

Another provision of 7 C.F.R. 8§ 278.1 sets out “ineligible firms” for participation in
SNAP, and explicitly qualifies Criterion A and B. This provision states:

Ineligible firms under thiparagraph include, but are not limited to, stores selling

only accessory foods, including spices, candy, soft drinks, tea, or coffee; ice

cream vendors selling solely ice cream; and specialty doughnut shops or bakeries

not selling breadn addition, firms that are considered to be restaurants, that is,

firms that have more than 50 percent of their total gross retail sales in hot and/or

cold prepared foods not intended for home preparation and consumption, shall

not qualify for participation as retail foostores under Criterion A or Brhis

includes firms that primarily sell prepared foods that are consumed on the

premises or sold for carryouSuch firms may qualify, however, under the special

restaurant programs that serve the elderly, disabled, and homeless popukations, a
set forth in paragraph (d) of this section.

Id. § 278.1(b)(1)(iv) (emphasis added).

B. Factual Background

In March 2008, FNS authorized Morgan’s Seafood, an unincorporated business in
Washington, D.C.to participate in SNAPAR 1-13. On June 14, 2013, Plaintiff, as the owner of

Morgan’s Seafood, completed an FNS-252-R reauthorization application in order to cbiginue



participation in the programAR 51.As part of its review of this application and its assessment
of the continued eligibility of Morgan’s Seafood to participate in SNAP, FNS acimeview
officials conducted two separate store visits of Morgan's Seaki®d.4-50, 90-116These
visits occurred on November 7, 2013, and January 3, 2014. The November #e2(@13,
idertified as issues “empty coolers” and “broken coolers” and provided the following
observations:
1) Owner stated that his display cooler is broken, forcing him to store most of his
seafood in the back coolers. The food used for making hot food was mixed []
with the raw (ags) seafood but the reviewer asked what is wWhegpared

salads are also in the back cool@ise beef/meat/sausage in the storage
cooler was for cooking only, per owner.

2) The empty tank in photo #693 is of a tank that was full of lobstersvira
stolen by burglars, per owner statement.

3) Prices for the deli are not posté&lwvner claims that he recently acquired the
cooler and deli products but has not created a price list. The menu did not
include sandwiches.

4) The prepared cold salads and the yams are also for salerdsy themselves,
per owner, if customers choose so. However, the cooked yams are on the
menu and salads come as sides to hot dishes.

AR 15.

In order to qualify for SNAP, applicants must submit information that would “permit
determination to be made as to whether such applicant qualifies, or continues to fualify
approval.” 7 U.S.C. § 2018. Indeed, following the November 7, 2013, visit, Morgan was sent a
letter, dated November 26, 2013, requesting additional informiatiassist FNS in determining
whether Morgan’s Seafood was eligible to participate in SNAP. AR 51. Spdgifite letter
requested confirmation that the “sales information you provided to the FNS on your
Reauthorization application included all the itesodd at this location.ld. Plaintiff provided his

2011 tax records in response, but did not provide any of the other requested inforgeahdR.



117, Notice of Involuntary Withdrawal Reauthorization 2013 for Morgan’s Seafood (“Did not
submit sales tadocuments, licenses/permits, verification of gross sales, other sales or non food
sales as requestedThe Court notes that Plaintiff hasll not submitted this information.
In summarizinghe January 3, 2014isit, the reviewenoted “empty coolers”rad “broken
coolers” and offered the following comments:

Store did not have prices posted for meat/ché@amer stated that alcohol is not

for sale, it's for personal use even though it's posted on the menu so | did not
mark alcohol on the surve$andwiches are made to order.

AR 91. Both reviewers took a number of photographs of the interior of Morgan’s Seafood, which
have been included in the administrative record. AR 20-50, 96-116.

A USDA final recommendation form, completed on January 10, 2&idd several

factors justifying the recommeaddenial of Morgan’s Seafood’s reauthorization for SNAP:

e With respect to thetsck available on day of visigss than three itenvgere available
in following categories: dairy, bread/cereals, fruits/vegetaBleeAR 117

e “Froze[n] fish items are not displayed for sale or packaged for individual sale. No
prices advertise/posted for meat or cold cuts by the pound. Prices that atleapeste
for take out — hot items, dinner specials, side ordéas.”

e Owner failed tgprovide requested documentation by due:d@ener submitted
requested Federal Tax Return for business & personnel. Did not submit sales tax
documents, licenses/permits, verification of gross sales, other sales ood@ales
as requestedld.

e “Criteria A: insufficient evidence to support sales of at least three vatietidse
store does not carry an ample variety of Dairy, Fruit/\Brg#d/Grain.”ld. at 117-

118. The recommendation alssterated the comments of the reviewer discussing the



November 7, 2013, visit, reprinted ab@asewell See id (“Owner stated that his
display cooler is broken . . . However the cooked yams are on the menu and salads
come as sides to hot dishessgeAR 15.

e “Criteria B: insufficient evidence to support ealof nore than 50% staple food”

“85% per Reauthorization Form 252R. Store Visit shows business primarily a Take
Out business with a number of advertised hot food specialties. More than 95% of
business floor space is dedicated to food prep area, hot food samw@mgeating area
with tables. Tax returns list business name as = MORGAN SEAFOOD BAR &
GRILL.” AR 117-118.

e The form recited another factor why the facility does not qualify for BNA
“278.1(b)(1)(i))(C) Ineligible Firms. Ineligible firms under this paraghn include, but
not limited to, stores selling only accessory food, including . . . . specialty doughnut
shops and bakeries not selling bread.” AR 118.

By letter dated December 10, 2014 — but apparently issued January 10,tB8IENS Retailer
Operations Branch informed Plaintiff that the authorization of Morgan'o8ddb participate in
SNAP was being withdrawAR 119-121. The letter advised Plaintiff that based on the two
visits discussed above, FNS had concluded thattiffa business did not meet the eligibility
criteria for stores set forth in 7 C.F.8278.1(b)(1)ld. The letter stated that “[i]t is the
determination of the Food and Nutrition Service that your firm is primarilgsaRrant . . . Your
firm does not meet the definition and requirements of a retail food store as seat attion

271.2 and 278.1(b)(1) tfhe SNAP regulations because more than 50 percent of your firm’s total
sales is in hot and/or cold prepared, readgat foods that are intendéat immediate

consumption and require no additional preparation.” AR 119.



Plaintiff requested an administrative review of the withdrawal action by lettedd
January 24, 2014. AR 122. FNS granted this appeal of the Retailer Operations Branegh,decis
and implementation of the withdrawal of Plaintiff's SNAP authorization wasihedbeyance
pending completion of the administrative appeal. AR 132. By letter dated February 10, 2014,
Plaintiff provided a written response to the withdrawal determinatiatingtthat the FNS visits
to his store “do not present a clear picture of my inventory for three reasons.” AR 127.

The first issue that may have been misleading is the fact that at the time of the
visits my display case was not up and running. The display case would normally
show a wide variety of seafooltlallows for a visual display of the inventory that

is available for retail sale.

The second reason is the unigue nature of the seafood business. In order to be able
to keep my reputation of providing quality fresh seafood[,] | choose not [to]

maintain a large inventory of items that may or may not sell or that are extremely
perishable such as Crabs, Shrimp, Oysters and Clams. My inventory must be
replenished on a daily basis in order for the produceétadzeptable to my

customers.

A third issue is the fact that my business is seasonal in nature. The bulk of my
sales are in the summét the time of the visits it was late fall and the start of the
holiday season. A large portion of my retail businessefrom the sale of fresh
crabs.Not only are they extremely perishable but they are difficult to obtain

during the winter. There are times when due to availability | have no invesftory
crabs.Even when crabs are available the prices are so high, due to limited supply,
that | am unable to make a profit on them.

An additional point for you to consider when evaluating my application is the fact
that for many years Morgans Seafood has participated, without issue, in the food
stamp program the store has pd®d its customers with quality, healthy
nutritionally beneficial food choices in the inner city. If you were to deny
Morgans Seafood from participating in the SNAP program my customers will
have an additional financial burden of finding transporta[t]ion to other seafood
retail outlets.

Id. On March 6, 2014, an FNS Administrative Review Officer issued a Final Ageaxgibn
concluding that there was “sufficient evidence to support a finding that théeR€perations
Division . . . properly imposed the withdrawal of the authorization of Morgan’s Seafood . . . to
participate as a retailer in the Supplemental Nutrition Assistance ProgranPSMR 131.
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After summarizing Plaintiff's objections as stated in his February 10, 2014 te#€&inal
AgencyDecision included the following analysis of Plaintiff's appeal and the record ¢ednpi
by FNS:

The FNS onsite visit revealed that the establishment presents itself to the public as
a restaurant serving hot and cold prepared réaeat foods intended for

immediate consumption or takeout requiring no additional prepardiname is a
prominent menu board for prepared items, and store signage advertises prepared
food items such as soul food, smoked ribs, beef and pork, and seafoodTimeals.
limited food inventory onsite is located behind service counters and in the kitchen
area.These foods appear to be used for the preparation of te@dy-meals as

posted and custom made sandwiches. The restaurant has a countertop for food
orders, and customer waiting forepared orderd.here are stools, table tops, and

a counter area for eating ifhe firm has signage for beer, and alcohol is visible

in the photographg.here is a deli case with cheese and luncheon meat, and some
prepared pies and cakes in single seomainersThe kitchen and food

preparations area and equipment take up most of the space and are representative
that this is a restaurant rather than a retail food sidre inventory indicated that

there were no prices posted for meat/cheese and that sandwiches are made to
order.A Food Establishment Inspection Report by the District of Columbia
Department of Health submitted by the retailer indicated that the firm was out of
compliance with a number of rating criteriche tax returns list the busirsesame

as Morgan’s Seafood and Bar and Grill and the business is described as food and
drink service.

The January 3, 2014 inventory conducted by the FNS representative indicated that
the business lacked sufficient staple foods and did not meet CritdRiet#iler
Operations determined that Appellant was ineligible for authorization under
Criterion B per 7 CFR § 278.1(b)(1)(iii) since staple food sales must comprise
more than 50 percent of a firm’s annual gross retail Sslese importantly,

Retailer Opertions determined that not only does this business not meet Criteria
A or B for authorization as a retail food store, it does not meet the very definition
of a retail food store as set forth in sections 7 CFR § 271.2 and § 278.1(b)(1) cited
herein.RetailerOperations determined that the business had more than 50 percent
of its total gross retail sales in hot and/or cold prepared, reagigt foods that

are intended for immediate consumption onsite or for carry-out, and require no
additional preparation, drby definition is not eligible for SNAP patrticipation as
retail food store.

AR 134. Based on this determination, &aministrative Review Officer informeRIlaintiff
through the~inal Agency Decisiothat the decision to withdraw authorization for Morgan’

Seafood to participate as a retailer in SNAP was sustaii®ed35. Consistent with 7 C.F.R.



§ 278.1(k)(2), thé=inal AgencyDecisionnoted thaPlaintiff was ineligible to reapply for
participationin SNAP for a minimum period of six months from thesefive date of
withdrawal . AR 135.

Through the Final Agency DecisiometAdministrative Review Officefurtherinformed
Plaintiff of the provisions governing judicial review of the denial of his appeal, 7 U.S.C. § 2023
and 7 C.F.R. 8 279.1d.(“[I] f ajudicial review is desired, the Complaint, naming the United
States as the defendant, must be filed in the U.S. District Court for the distriutintive
Appellant’'s owner(s) reside or are engaged in busined$ any Complaint is filed, it must be
filed within thirty (30) days of receipt of this Decision.Shipping records included in the
administrative record indicate that Plaintiff receivedRimeal Agency Decision on March 10,

2014. AR 136.

C. Procedural Background
Plaintiff filed suit in ths Court on April 23, 2014, arguing that “Defendant improperly

denied Plaintiff an authorization to participate in the Department of AgricultBNAP program

[sic] and its decision was arbitrary and improper” as “Plaintiff compligd WCFR

278.1(b)(1)(iii) and other CFR provisions.” Compl. 1 6-7. The following day, hedil¢ation

for an Emergency Stay, stating that if he remained unable to participdti&\P, Morgan’s

Seafood would be forced out of busingssePl.’s Motion for Emergency Stay, ECF No. [2],

1. Defendants filed the administrative record and the accompanying Declarb@ampleteness

on May 7, 2014. By a [16] Order and [17] Memorandum Opinion dated June 4, 2014, the Court
denied Plaintiff's Motion, finding that Plaintiff was ukdily to succeed on the merits of his claim
and has not made a sufficient showing of irreparable harm in the absence omSialy.2,

2014, Plaintiff filed an [21] Amended Complaint, as required by the Court by a previous



[20] Order.Defendant filed te motion presently before the Court on July 18, 2014. Plaintiff
subsequently filed a ongageresponseattachingreceipts for seafood purchased and bank
statements showing purchasda varietyof goods. He submitted no other additional

documentation. Defendant in tuiited a reply.Accordingly, the motion is now ripe for review.

[l. LEGAL STANDARD

A. Motion to Dismiss Standard

Defendant moves to dismiss this action on the grounds that Plaintiff has failei# t® sta
claim. Pursuant to Federal Rule of Civil Procedure 12(b)(6), a party may move tesdegsmi
complaint on the grounds it “fail[s] to state a claim upon which relief can Inéegréd Fed. R.

Civ. P. 12(b)(6). “[A] complaint [does not] suffice if it tenders ‘naked assertiothgsjpid of

‘further factual enhancement.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.

Corp. v. Twombly550 U.S. 544, 557 (2007)). Rather, a complaint must contain sufficient factual
allegations that, if accepted as true, “state a claim to relief that is plausitdeface.”Twombly
550 U.S. at 570. “A claim has facial plausibility when the plaintiff pleads factunt that

allows the court to draw the reasonable inference that the defendant is liabkerfastonduct
alleged.”Igbal, 556 U.S. at 678. In deciding a Rule 12(b)(6) motion, a court may consider “the
facts alleged in the complaint, documents attached as exhibits or incorpgragéerénce in the
complaint,” or “documents upon which the plaintiff's complaint necessarigsrelien ithe
document is produced not by the plaintiff in the complaint but by the defendant in a motion to
dismiss.”"Ward v. D.C. Dep't of Youth Rehab. Servé8 F.Supp.2d 117, 119 (D.D.C. 2011)

(citations omitted).
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B. Summary Judgment Standard

In the alternave, Defendant moves for summary judgmé&immary judgment is
appropriate where “the movant shows that there is no genuine dispute as to aizy factend
[that it] is entitled to judgment as a matter of laWwed. R. Civ. P. 56(aJ.he mere existencaf
some factual dispute is insufficient on its own to bar summary judgment; the disptite mus
pertain to a “material” factd. Accordingly, “[o]nly disputes over facts that might affect the
outcome of the suit under the governing law will properly preclude the entry ofaaymm
judgment.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (198@Yor may summary
judgment be avoided based on just any disagreement as to the relevant facts; thendisploé
“genuine,” meaning that there must be sufficient admissible evidence foloaabbestrier of
fact to find for the non-movanid.

In order to establish that a fact is or cannot be genuinely disputed, a party)itst {0
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, or other competent evidenge support of its position, or (b) demonstrate that the
materials relied upon by the opposing party do not actually establish drecals presence of a
genuine dispute=ed. R. Civ. P56(c)(1).Conclusory assertions offered without any factual basis
in the record cannot create a genuine dispute sufficient to survive summary judgssanof
Flight Attendants=WA, AFL-CIO v. U.S. Dep’t of Transp564 F.3d 462, 465-66 (D.C. Cir.
2009).Moreover, where “a party fails to properly support an assertion of fact ®tdgiroperly
address another party’s assertion of fact,” the district court may “conbeléact undisputed for
purposes of the motionPed. R. Civ. P. 56(e).

When faced vth a motion for summary judgment, the district court may not make
credibility determinations or weigh the evidence; instead, the evidence marstligeed in the

light most favorable to the non-movant, with all justifiable inferences drawn favos. Liberty
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Lobby 477 U.S. at 253f material facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopajppe.Moore v.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). In the end, tis¢ridt court’s task is to determine
“whether the evidence presents a sufficient disagreement to require sabruss jury or
whether it is so onsided that one party must prevail as a matter of laveé&rty Lobby 477

U.S. at 251-52. In this regard, the non-movant must “do more than simply show that there is
some metaphysical doubt as to the material faMafsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986); “[i]f the evidence is merely colorable, or is not
significantly probative, summary judgment may be grantédérty Lobby 477 U.S. at 249-50

(internal citations omitted).

[11. DISCUSSION

A. Motion to Dismiss

Defendant first argues that Plaintif’'s Amended Complaint should be dishhssause
it fails to state a claimpon which relief may be granted. The Defendant’s cursory argdeiksnt
as itfocuses primarily on the evidentteathasbeen submitted rather than on the extent to which
Plaintiff has stated a clainh “pro se complaint, however inartfully pleaded, must be held to less
stringent standards than formal pleadings drafted by lawyereKson v. Pardus551 U.S. 89,
94 (2007) (citations omittedyVhile there is no doubt that Plaintiff’'s complaint is far from the
handiwork of a lawyer, it “still meet[s] theotice requirements of Rule 8(a) of the Federal Rules
of Civil Procedure and give[s] the defendant ‘fair notice of the plaintifflsxciend the grounds
upon which it rests” Richards v. Duke Uniy480 F.Supp.2d 222, 235 (D.D.C. 2007). There is
no doubt what this action is abo®aintiff argued before the agency that his facility was

wrongly disqualified from participation in SNAP and argues here that higndmsssufficiently

12



meets all applicable agency regulations and that agency impropedykanarily withdr[e]w
Plaintiff's authorization.” Am. Compl. § 5. In any event, the Court need not dwell on
Defendant’s argument since the evidence submitted, as discussed below, teguthesCourt

grant summary judgment to Defendént.

B. Motion for Summary Judgment

In the alternative, Defendant moves for summary judgment arguing thaifPleiatnot
met his burden of showing that the agency’s action was invalid by a prepondertree of
evidence as necessary in order for him to preVagre are no genugndisputes of material fact,

and the Court concludes that Plaintiff has not carried the burden assigned to hitatby sta

1. Legal Framework

Pursuant to 7 U.S.C. § 2023(a)(15), “[t]he suit in the United States district courteor Sta
court shall be a trialelnovo by the court in which the court shall determine the validity of the
guestioned administrative action in issue . “If.the court determines that such administrative
action is invalid, it shall enter such judgment or order as it determineadsaondance with the

law and the evidenceld. 8 2023(a)(16).

% In addition to seeking the reversal of the disqualification of his business, fP&grls money
damages for his loss of income, but does not cite any legal authority for such slakmage
Compl. 1 8. Because the Court concludes that Plaintiff’'s claim fails under synjuagment,
the Court need not reach the issue of whether Plaintiff’'s claim fails to staimanda respect
to themonetary damagdbat he seeks. Nonetheless, Defendant appeée correct that the
agency is not liable for monetary damages. “Absent a waiver, sovereign immueltis she
Federal Government and its agencies from sHiD'.I.C. v. Meyer510 U.S. 471, 475 (1994).
Not only has Congress failed to waive sovereign immunity in this circumstahes, it
specifically barred monetary damages to compensate for sales lost in ciragassiach as the
one that the Plaintiff faceSee7 U.S.C. § 2023(a)(18)(a) (“If the disqualification is reversed
through admiistrative or judicial review, the Secretary shall not be liable for the valugyof a
sales lost during the disqualification period.”)

13



“ ‘A trial de novo is a trial which is not limited to the administrative reeetite plaintiff
‘may offer any relevant evidence available to support his case, whetheribha®been
previously submitted to the agency Affum 566 F.3d at 1160 (quotigm v. United States
121 F.3d 1269, 1272 (9th Cir. 1997))he trial de novaprovision of the Act ‘is clearly broader
than the review standard provided for under the Administr&ieeedure Actlt requires the
district court to examine the entire range of issues raised, and not merelgrinide whether
the administrative findings are supported by substantial evidenice (GuotingModica v.
United States518 F.2d 374, 376 {5 Cir. 1975). “[T]he statutory requirement of a trial de novo
‘is compatible with a summary judgment disposition if there are no material facts itediSpu
Id. (citation omittedl. In undertaking this inquiry, the burden of proof is “placed upon thre sto
owner to prove by a preponderance of the evidence that the violations did not Kooud.21
F.3d at 1272AccordFells v. United State$27 F.3d 1250, 1253 (7th Cir. 201Warren v.
United States932 F.2d 582, 586 (6th Cir. 199 Redmond v. United Statés07 F.2d 1007,
1011-12 (5th Cir. 1975).

In contrast to the standard of review for the underlying violatjadjcial review of the
agency'’s choice of penalty is focused on whether the Secretary has abuiscréion.”Affum
566 F.3d at 1165ee also idat 116061 (“considering the statutory scheme as a whole, we
think that Congress meant to impose different standards of review for a jaditoa
challenging the agency’s finding of a violation as opposed to a judicial actioarajiatjithe
Secretary’s choice of penalty.’Dawrence v. United State893 F.2d 274, 276 (2d Cir. 1982)
(where plaintiff conceded the fact of the violations, “[t]he sole issue befoi@ishect Court . . .
was whether the FNS imposition of a oyesar suspensioas a penalty was arbitrary and

capricious”).“Under the applicable standard of review, the Secretary abuses his drsordtis

14



choice of penalty if his decision is either ‘unwarranted in law’ or ‘without jaatibn in fact,’
or is ‘arbitrary’ or ‘@pricious.’ "Affum 556 F.3d at 1161 (internal citations omitted). Although
Plaintiff does not clearly disputbe choice openalty, the Court addresses it below in the

interest of completeness.

2. Finding of underlying violation

Plaintiff seeks reversal of the agency’s decision, arguing that “his business sugficient
meets all applicable agency regulatiorsmi. Compl. § 5. Bcause Plaintiff is challenging the
existence of a violation here, the Court reviews the FNS conclusion thatfPisindt eligible
for SNAPde novoAs noted, Plaintiff is not limited to relying on the administrative record in
pursuing his claim. for to the summary judgment briefing, Plaintiffchaot provided the Court
with any materials outside the administratiecord in support of his claim and had relied on
arguments with respect to evidence in the Administrative ReSedP|.’s Stay Reply at-P. In
his opposition to Defendant’s motion for summary judgment, Plaintiff submitted baekstas
covering a peod from January 2012 through June 2014, seldcted receipts f@urchases of
fish from Jure, July, and August 2014The Court reviews these sources of evidence in turn.

The Administréive Record includes evidence resulting frtwao visits to the facility by
review officials, on November 7, 2013, and January 3, 2014. The facility appears to be used
primarily for preparation of food for carryout and to eat in the store. Thetyaotiudes a

menu, above the counter, that desesilvarious prepared items that can be purch&ssAR

* Plaintiff also submitted a single receipt for the purchase of soft drinkalestabl from July
2014.SeePl.’s Opp’n, Ex. at 53. Because the owner claimed that the alcohol is not faresale,
Pl.’s Stay Reply at 1, this receipt does aiok Plaintiffin his attempt to portray the facility as one
selling grocerieslf anything, the inclusion of this receipt suggests Biaintiff was selling

alcohol — as indicated by the menu in the stamed-was operating the faciliprimarily as a
restaurant.
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102. The categories on the menu include soul food, sides, seafood, crabs, andSbeiers.

Many of the items on the menu are prepared items, suadikas chicken, pgyfeet, rib

sandwiches, frog legs, fried okra, fried mussels, coleslaw, and steamed SeengWith

respect to the “dinners” category mference can be drawn other than understanding this as a
reference to prepared foedsvailable for consumption at the facility or at hom#hile some of

the foodanaybe available for purchase for home consumption, such as the crabs, scallops, and
oysterdisted, see id, this does not undermine the concludiost this facility focused on the sale

of prepared food. Similarly the listing of “combinations” of seafood availableestggnultiple

types of seafood to eat as a single, prepared-wreaia discount if the customer purchasers two
types of seafood for home preparati8eeAR 100. The foods that tHacility presents itself as
serving sbw that it is disqualified from SNAP participation by virtue of qualifyingas
restaurantSee7 C.F.R. 8278.1(b)(2)(iv) (“In addition, firms that are considered to be
restaurants, that is, firms that have more than 50 percent of their totategedlssales in hot

and/or cold prepared foods not intended for home preparation and consumption, shall not qualify
for participation as retail food stores under Criterion A or B. This includas tinat primarily

sells prepared foods that are consumed on the premises or sold for carryout.”) Numerous
additional photographs confirm this assessment ofatigty. See AR 22-35, 36-49, 96-102,
103-116.

The two sketches of the layout of the facility also indicate a facility désaysed on the
sale of prepared foodSeeAR 19, 95. Both sketches reveal areas for sitting inside the facility.
See id Both sletches alsshow areas devoted to hot food, prepared food, and sandwiches, in
addition to areas of fresh fish, fresh vegetables, and frozersgshid While the owner

indicated to tk inspectors that meat and cheese were available for purchase byrteipo
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addition to the use of these ingredient in store-prepared sandwiches, no prices tedréopos
by-the-pound purchase during either inspect®eeAR 15, 91. Nor is there any indication from
the photographs that the meat and cheese is availalgarfthase in that formdbeg e.g, AR

97. Certainly, Plaintiff is not required to price his foods, as he ar§eePl.’s Opp’n at 1. But
the absence of prices, particularly given the existehpestedorices for many storprepared
foods, does not assist Plaintiff in bearmg burdenwith respect to the proportions of store-
prepared food and food for home preparation. Moreover, a significant amount of the space in t
facility is given over to food preparation and equipm8eeAR 15, 95, 118Altogether the
design of the storprovides a very strong indication that the facitjtyalifies as a “firnfj that
primarily sell prepared foods that are consumed on the premises or sold foutaiyC.F.R.
§278.1(b)(1)(iv). Plaintiffs arguments do not demonstrate the contrary.

In Plaintiff's [29] Answer to Defendant’s Motion to Dismiss, Plaintiff provides
explanations why the data supports his claim. The Court reviews these explaration as
the data supporting them, in turn, and ultimately finds them unpersuasive.

First, Plaintiff states, “here are some receipts showing that my sales are nestilgda
food and grocery. Look at the price of the crabs, shrimp, crab legs, etc. Asihed@@d%of
my sales are fresh seafood.” Pl.’'s Opp’n at 1. Plaintiff attaches ap@i@kyniourteen recpts
showing the purchase of seafood. Plaintiff also attaches bank records showingactieck c
purchases for numerous items, including some grocery and seafood purSegoms.g.
Attachment to Pl.’s Opp’n at 60 (“Crabs Express Inc,” “Safewdg }he first instance, it is not
clear that these purchases are solely for Morgan’s Seaftte@name on the account is Romi
Rome Productions LLC. Moreover, no amouhewaidence with respect to the facilityigputs

can show that the facility’'sutputswere foods for home preparation rather treadyto-eat
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storeprepared food<Cf. 7 C.F.R. 8278.1(b)(1)(iv) (contrasting “hot and/or cold prepared foods”
with foods intended for “home preparation and consumption.”) In other words, even if it is true
thatMorgan’s spends a significant amount of money in purchasing raw seafood that does not
demonstrate that the facility setiroceriefor homepreparation. Indeed, even if he operated the
facility as a seafood restaurant, that would require significant purchasesafobd to feed the
customers, whether they dined in or dined out.

SecondPaintiff states that “if you go to the waterfront they buy the crabs and shrimp
and crabs legs, clams, oysters live and do the same as | do, cook them for freegkelsghem
different from me?’Pl.’s Opp’n at 1. Plaintiff appears to be suggesting thas lneceiving
disparate treatment from other food establishments. However, he does not enetetklone
provide any evidence demonstrating, that those establishments are pastici@&XNAP. Even if
his claimwere true, aloné& would provide him n@assistancen the attempt to show that his
facility is SNAP eligible.

Third, Plaintiff states, “here are my bank statements that show the difference of sales
when | was excepting [sic] SNAP now and past.” Pl.’s Opp’n at 1. But changesrodns,
evenif traceable to his SNAP disqualificatiotio notevensuggest that he is eligible for SNAP.
Given that he was required to cease accepting SNAP, it is unsurprising tfzailtty’s income
would decline—egardless of whether he was actually qualif@dSNAP when he participated
in it in the past

Fourth, Plaintiff states, “if the cooler was broken, how is that that the crabsstikre
alive and the other seafood was still fresRR”s Opp’n at 1He references the inspect®r
indicationthat Plaintiffs seafood cooler was broken. AR 15. In reference to this question,

Plaintiff hadpreviously explained that the seafood was, therefore, stored, in aicoblerack
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of the facility. Accepting this explanation, the location in the store the food is stored is of no
moment;the lack offunctionality of this cooler does not disturb the overall evidencdltleat
facility sold more storg@repared food than food for home preparation—evidence rooted in the
store’s design, displays, apdesence ofood that was evidently for sale, as described above.

Fifth, Plaintiff states, “I don’t have to price my food.” Pl.’s Opp’n atMhile it may be
correct that Plaintiff is not required to price his foods in order to sell them orticigete in
SNAP, the pricing of some foods but not others is probative evidence that the Court can consider
in assessing the activitie$ the facility. It is important that many prepared foodsre priced,
see, e.g AR 102, while non-prepared foods that he claimeelipsuch as the meat and cheese,
without any other evidence, were not priceek, e.g AR 97.At a minimum, the absence of
pricing on these foods that cowditherbe sold for home preparation couldserve as
ingredients in store-prepared foods, does not contribute to the requirement that Brewntifoy
a preponderance of the evidence, that no more than 50 percent of the facilityigesales
prepared foodsSee7 C.F.R. § 278.1(b)(1)(iv).

Sixth and finally, Plaintiff states that, “the tank wampty because of a burglary which
cause me to empty lobster tank which was contaminated.” Pl.’'s Opp’n at 1. As withumseat
regarding the broken cooler, this argunmfails. The lack of functionality of this piece of
equipment does not negate theralleevidence that the facility sold more stgrepared food
than food for home preparation, disqualifying the facility from SNAP participdtecause of its
restaurant statu§ee7 C.F.R. § 278.1.

None of these siarguments aregosuasive. They do not shakatthe facility meets
CriteriaA or B, as the facility must to qualify for SNABnd do not show that Morgan'’s is not

disqualified by virtue of being a “restaurant” pursuant to 7 C.F.R. 8 ZVBelstatute requires
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Plaintiff, as an applicant for participation in SNAP, to submit information ti@aw's the
eligibility of his facility. See7 U.S.C. § 2018. In response to FNS’s request for information that
would demonstrate his eligibility ehdid not provide¢he requisitenformation.SeeAR 51, 117-
118. Nor has he provided adequately responsive informdtiong the course of this litigation.
SeePl.’s Opp’n & Ex.Thus Plaintiff's case has the same infirmity that it had before the agency:
he has ot provided evidence demonstratihg eligibility of his facility for SNAPby providing
evidence that would support his claim that he sells more food for home preparation than food
that has been prepared at his business.

In Plaintiff's previousbriefing with respect to Plaintiffs Emergency Motion to Stay,
specifically in his [12] Answer to Defendant’s Opposition to Plaintiff'stidie, Plaintiff relied
on the materials in the administrative record to show that the FNS has wrgpeghudluded that
Morgan’s Seafood is ineligible for participation in SNAP pursuant to 7 C.F.R. § 278.1(b)(1).
Although Plaintiff does not renew these arguments in his [29] Answer to Defenilmics to
Dismiss, the Court reviews them here and concludes, as it did with resflecEimergency
Motion to Stay, that Plaintiff's arguments with respect to this evidence aresuapee.

Plaintiff relied primarily on a series of photographs of the interior of Morgan’s Seafood
which are contained in the administrative record. These photographs, appatentlpy the
two FNS reviewers who visited Morgan’s Seafood on November 7, 2013 and January 3, 2014,
respectively, show a series of food products contained in Plaintiff's s888r20-50, 96-116.
Plaintiff pointedto these pictures asidence that Morgan’s Seafood is operating as a “retail
establishment” selling fresh seafood, and not as a restaBestl.’s StayReply at 2 (“If Mr.
Morgan is not operating as a retail establishment what are pictures A.R. 21, A.RR223A

AR. 24, AR. 25, AR. 26, AR. 28, AR. 29, AR. 31, AR. 33, AR. 34, AR. 36, AR. 37, AR.
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38,A.R.39,AR.40,AR. 41, AR. 42, AR. 43, AR. 44, AR. 45, AR. 48, A.R. 49, Clearly
shows retail items.”)id. (“Morgan has clearly shown according to th@stures which are listed
in #5 which shows unprepared foods in his establishment”).

Yet these photographs do not provide the clear evideswessary for Plaintiff to
succeedvith his claim Importantly, Plaintiffdid not clarify which of these photographs show
items for direct sale to consumers and which, by contrast, show items used gptrafwn of
meals for carryout-or example, three of the photographs cited by Plaintiff, AR 22, AR 32, and
AR 39, show the menu board for Morgan’s Seafd@attherphotographs in the administrative
record also show this menu board from various an§esAR 98, 100, 102, 105, 106, 107, 113,
115, 116. This menu, as noted by the Final Agency Decision, lists a series of carrymg opti
the categories Soul Foo8ides Dinners, and Combinations. The menu options in these
categories include, among many others, “baked chjtkeln sandwich,” “pork chop,*fried
musselg’ and “fried okra.” AR 113see als®AR 134 (“[T]he establishment presents itself to the
public as a restaurant serving hot and cold prepared teasht-foods intended for immediate
consumption or takeout requiring no additional preparation. There is a prominent menu board for
prepared items, and store signage advertises food items such as soul food, smokedtlait$, bee
pork, and seafood meals.”). The photographs show other indicia of a carryout business, such as
condiments and packaging for tatket mealsAR 105. Although the photographs cited by
Plaintiff show a series of food products — including bread, cheese, vegetables, and various
seafood — he provides no evidence to show that these are anything but ingredients and inventory
used in preparing the meals for customers listed on the menu bhar@ourt is willing to
accept that some of the food items in these photos may be for sale directly to censtinoert

preparation. Indeed, AR 36 shows several boxes of cereal stacked atop a coatenflgdpa
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sale to consumerdloreover, there appears to be no dispute that atdeastof Plaintiff's
business comes from the direct sale of fresh seakbmaever, Plaintiff failedo define the
scope of his sale of staple foods in comparison to his sale of prepared foods.dhthghtnenu
board and other indicia that Morgan’s Seafood operateasititepart as a restaurant, Plaintiff's
blanket statement thatl of the photographs show “retail items” is simply unsuppoifedse
photographs do not provide sufficient evidence that Plaintiff complies with @riest B, or
that Plaintiff is not a “restaurant” within the meaning of 7 C.F.R. § 278.1(b)(1)(ivhoufit
further evidence, they do not show that (a) Plaintiff offersalefoods in each of four
categories of staple food, including perishable foods in at least two of tgerase or (b) more
than 50 percent of Plaintiff's total gross retail sales are in staple 8eds.C.F.R.
§278.1(b)(1)(i)(A).Furthermore, they do not undermine the conclusion that more than 50
percent of Plaintiff's total gr@sretail sales are in hot and/or cold prepared foods not intended for
home preparation and consumption, rendering him an ineligible restaurant under 7 C.F.R.
§ 278.1(b)(1)(iv).These photoare insufficient taefute FNS’s conclusions as to the nature of
his business.

Plaintiff's other previouselated arguments fail for similar reasoR&intiff pointedto
the FNS’ reviewers’ photographs of his cool&scause these coolers (which the Court notes
are partially empty) appear to contain seafood, Plaintiff contends that hedidslest his
seafood inventorySeePl.’s StayReply at 1 (“According to pages A.R. 21, A.R. 24, A.R. 28,
A.R. 41, AR. 43, and A.R. 45, clearly shows refrigeration in working order on all fresh seafood
inside are very perishablegdwould have spoiled, and if the coolers were empty it clearly shows
inventory.”). Yet, again, the Court has no proof from Plaintiff that these matealahg with the

other food products shown in these photographs, were for direct sale to customers, and not
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simply ingredients used in preparing food for carryout. The Court is thus Is&igges to what
percentage of Plaintiff’'s business comes from sale of staple foods angevhentage comes
from sale of carryout meats meals consumed on the preesidn addtion, to the extent
Plaintiff arguedthat the empty coolers are indicative of his inventory (apparently becausg he ha
sold whatever was in the coolers), he goes too far. The Court is unpertwdatdempty
cooler indicates that Plaintiff hasld out whatever supply of fresh seafood he offered for direct
sale to customers on a particular delye array of receipts and bank statements that Plaintiff
provides over the course of a long time period do not provide the information necessavy to sho
that the coolers were empty because of this particular malfuraftibve cooler.

Plaintiff also argue that the FNS reviewers’ depiction of his store’s layout, contained at
AR 19, “clearly does not show any hot food steam table with food ready to be s@&adbGtay
Reply at 1see also idat 2 (“nor does their drawing show on page A.R. 19 of equipment
showing consistent hot foods.”). The Coamainssomewhat unclear as to this objection, but
notes that the reviewer’s sketch of the layout of Morgan’s Seafood at AR 19 does dapdhot
in its description of the area behind several coolers in PRsrdtbre.Photographs displaying
this area show what appears to be a grill or stove, although not clearly. AR 3@, 4@&ition,
Plaintiff's 2011 tax return lists business expenses associated with “5tAiReS6. In any case, if
Plaintiff werearguingthat he does not actually prepare hot food, as he lacks equipment
consistent with preparation of hot foddatargument goes nowhetréirst, the menu board
depicted in various photographs would appear to directly contradict Plaint#is, @s it offes
for sale various items that are typically of the hot food prepared variety, suchkasl“
chicken” “rib sandwich,” “pork chop,“fried mussels’ and “fried okra.” Second, the definition

of “restaurant” in 7 C.F.R. 78.1 is not limited to firms sellghhot prepared foodSee7 C.F.R.
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§ 278.1(b)(1)(iv) (“firms that are considered to be restaurants, that is, fiatisave more than
50 percent of their total gross retail sales indvat/or cold prepared foodsot intended for
home preparation and consumption, shall not qualify for participation as retail foesl whaler
Criterion A or B.”) (emphasis added).

Plaintiff's remaining argumentre equallyunpersuasive in showing that he meets
Criteria A or B or that he is not a “restaurant” pursuant to 7 C.F.R. § Zi8sf.,. Plaintiff
pointed to a photograph of the exterior of his store, and notes that the signage for the busines
reads “Morgan’s Seafood” ambt “Morgan’s Seafood Restauran®l.’s StayReply at 1 (citing
AR 20).Yet the mere fact th&laintiff does not explicitly call his firm a restaurant is not
conclusive for purposes of applying the restaurant definition in 7 C.F.R. 8 278.1))(1)(i
Moreover, it bears noting, that in his tax returns, Plaihaheld out his business as a
restairant, listing his business name as “Morgan Seafood Bar and Grill.” AR 55. Second, as a
additional argument for the stay, Plaintiff states, “[o]n page 8 when speakindnevitispector
[1] told them that [I] drink more alcohol than [I] sell, not that | do not sell alcohol, artedihe
of re-certifying [I] was not selling alcoholPl.’s StayReply at 1.This objection is immaterial to
Plaintiff's claim. Although mentioned in thEinal AgencyDecision, AR 134, the sale of alcohol
was not a basis fohé withdrawal of Plaintiff’'s authorization to participate in SNAP.
Accordingly, whether or not Plaintiff sold alcohol is irrelevant to the Coust/gew of the
agency'’s decision.

In sum, the administrative record contains a factual record developed tiuoirsite
visits to Morgan’s Seafood. Based on these visits, FNS determined that Morgaftgecsdid
not meet Critea A or B and was operating as a restaurant in violation of 7 C.F.R. § 278.1.

Reviewing the materials in the administrative readgcdovoas well as the additional materials

24



that Plaintiff has submittedhe Court concludes that Plaintiff has not satisfied his burden of
“prov[ing] by a preponderance of the evidence that the violations did not okguy.121 F.3d

at 1272.

3. Choice of pendy

Plaintiff does not clearly take issue willefendants’ choice of penaltyggeAm. Compl.;
Pl.’s Opp’n, but the Court briefly addresses the penalty in the interest of comegketés
explained above g review ofthe choice of penalty is only for abuse of discretidee Affum
566 F.3d at 11620 the extent Plaintiff also challenges the choice of his penalty-here
withdrawal of eligibility and a skmonth bar on reapplicationthese penalties are set out in the
applicable regulation§ee7 C.F.R. 878.1()(1) (FNSshall withdrawthe authorization of any
firm authorized to participate in the program [if] (iii) The firm fails to meet the requirements
for eligibility under Criterion A or B, as specified in paragraph (b)(1f(thes section”)
(emphasis addeqid. at 278.1(k)(2) (“Any firm that has been denied authorization on these bases
shall notbe eligible to submit a new application for authorization in the program for a minimum
period of six months from the effective date of the deni&)phasis added)Under the
applicable standard of review, the Secretary abuses his discretion in his clpmoalbyf if his
decision is either ‘unwarranted in law’ or ‘without justification in fact,” orabitrary’ or
‘capricious.”” Affum 556 F.8 at 1161 (internal citations omitted)ccordingly, the application
of thesemandatory penalties here does not constantabuse of discretion by the Secretary.
Becausehe effective date of withdrawal was held in abeyance pending the resolution of
Plaintiff's administrative appeal, AR 132, the Court understandsithmonth period during
which Haintiff was barred from reapplyg to havefrom March 6, 2014, until September 6,

2014.1n other words, Plaintiff may now reapply if he has not done so already.
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IV.CONCLUSION

For the foregoing reasons, the Court concludes that there are no genuine issues of
material fact in this dispute. The Court further concludes thaldiatiff has notas requiredn
order to prevail, established by the preponderance of the evidence, that Desawidhdtaval
of the authorization of Morgan’s Seafood, ownedgintiff, to participate as a retailer in the
Supplemental Nutrition Assistance Programas improper. Accordingly, the Court GRANTS
SUMMARY JUDGMENT to the Defendant. The Court GRAND8&fendant’s Motion insofar as
it seeks summary judgmeabhdDENIES Defendant’'smotion insofar as it seeks to dismiss this
action for failure to state a claidUDGMENT shall enter for the Defendant, and this action is

DISMISSEDin its entirety An appropriate Order accompanies this Memorandum Opinion.

Dated:October 29, 2014

s/

COLLEEN KOLLAR-KOTELLY
United States District Judge
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