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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOSEPH DONEL SON,
Plaintiff,
2
Civ. Action No. 14-0693 (ABJ)
U.S. BUREAU OF PRISONS et al.,

Defendants.

N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Joseph Donelson is a federal prisgm@ceedingro se He contends that his

incarceration is unlawful becausestbased on aférged Judgment and Commitment Order
("J&C") that was unlawfully executdal the defendantsiamely,the United States Marshals
Service (“USM") and theBureau of Prisons (“BOP”). Invoking the Privacy Act, among other
statutesplaintiff seeksthe “amendment & correction of [] records” allegedigintained byboth
defendants. Compéht 2-3.

Defendants move to dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure
for failure to state a claimpon which relief can be grantedMot. to Dismissl.’s Compl, ECF
No. 10. Plaintiff has filed an opposition, ECF No. 12, and defendants have replied, ECF No. 13.
Upon consideration of the parties’ submissions, the motion will be granted and thdssoasissed.
|. BACKGROUND

Plaintiff is serving a prison sentence of 240 thenmposed by the United Staf@sstrict

Court for the Northern District of Illinoigh 2008 as a result of his conviction for bank robbery.
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Donelson v. Lorettdb66 FedAppx. 111 (3d Cir. ) (per curiamgert. denied sub nom. Donelson v.
Kirby, 135 S. Ct. 287 (2014)Currently confined at the Federal Correctional Center in Loretto,
Pennsylvania, plaintiff has unsuccessfully pursued habeas relief in the segptamait and in the
Western District of PennsylvaniaSee idat 11112.

The allegations in the instamomplaintare difficult to follow but they arethe sameas
those underlying thelaims presented ithhe habeas pceedingsn Pennsylvania.e., thatplaintiff
is being “unlawfully detained because the United States Marshal did not sigiteathe feturn
portion of his criminal judgment upon his commitment as required by 18 U.S.C. €p621id.
at 112 cf. with Compl. at 2 élleging,inter alia, that the USN “refuse[d] to obey a Court Mandate
to commit[] Plaintiff to the BOP], . . . and[to] execute the Court’s [J&C] and return same an
original Certified[J&C] . . . back to the clerk of court”).Plaintiff allegesalsothat he was “placed
.. . in the hands of [a warden] who without any delegation of authority from the Disitidt &
the U.S.M.S. Director . . . forged his signaty@ted and signedin the return execution section
of the Judgment, and filled ii@lse information . . . to fabricate legal justification to receive &
detainPlaintiff in the [BOP's] custodyin violation of the Constitution and laws [of the] United
States.” Compl. at 2.

The Western District of Pennsylvania denied plaintiiiie hakeas petitionéled under 28
U.S.C. 8§ 2247Tor lack of jurisdictionupon cterminng that the claim should have been brought

via a motion to vacate under 28 U.S.C. § 2255, which plaintiff had already pursued without

! The statutsstates When a prisoner, pursuant to a court order, is placed in the custody of a

person in charge of a penal or correctional facility, a copy of the order shaliveretelo such
person as evidence of this authority to hold the pris@amekthe original order, with the return
endorsed thereon, shall be returned to the court that isstiedl®. U.S.C. § 362t) (emphasis
supplied).
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success SeeDonelson566 Fed.Appx. @12 Initsopinion filed on May 7, 2014ffirming the
district court’s decisiorthe Third Circuit Court of Appeals foundateven if § 2241 was a proper
vehicle for plaintiff's claim, hédhad abused the writ because he had “raisedaheclaim in hs
earlier 8 2241 proceeding” bhtdfailed to seek further revieviby objecting tothe magistrate
judge’sreport that “did not discuss the claimhdthen moving for reconsideration “and/or []
appealling].” 1d.

Meanwhile, in April 2014, plaintiff filed thisivil action seeking relief under the Privacy
Act, the Administrative Procedure Act, and the Declaratory Judgmerft SeteCompl. at 1.
1. LEGAL STANDARD

In evaluating a motion to dismiss under Rule 12(b)(6), the court must “treat theaaatapl
factual allegations as true . . . and must grant plaintiff ‘the benedill afferences that can be
derived from the facts alleged.’ 'Sparrow v. United Air Lines, Inc216 F.3d 1111, 1113 (D.C.
Cir. 2000), quoting Schuler v. United State$17 F.2d 605, 608 (D.C. Cir. 1979) (citations
omitted). Nevertheless, the court need not accept inferences drawn by the pfathtole
inferences are unsupported by facts alleged in the complaint, nor must theccepttaintiff's
legal conclusions.Browning v. Clinton 292 F.3d 235, 242 (D.C. Cir. 200X%eeWarren v.
District of Columbia 353 F.3d 36,3940 (D.C. Cir. 2004)(differentiating unacceptable

conclusions of law from acceptable conclusions of fact).

2 Since the Privacy Act’s “comprehensive . . . scheme” providemady forclaims arising

from an agency’smaintenance akecordsWilson v. Libby535 F.3d 697, 710 (D.Cir. 2008), the
Courthereby dismissebe APA claim andheclaim for relief undethe Declaratory Judgment Act
predicated on the same alleged wrongfus @ctomissions. See Chung v. U.Bep't of Justice
333 F.3d 273, 274 (D.Cir. 2003)(affirming dismissal of “constitutional claims because . . . they
are encompassed within the remedial scheme of the Privacy Act”).
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“To survive a [Rule 12(b)((6)inotion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is plausible oa.its fa A claim
has facial plausibility when the plaintiff pleads factual content that allows the toodraw the
reasonable inference that the defendant is liable for the misconduct allegskictoft v. Igbal
556 U.S. 662, 678009) (internal quotation maskand citations omittep$ee Bell Atlantic Corp.
v. Twombly530 U.S. 544, 555 (2007) (a plaintiff's “[flactual allegations must be enough to raise a
right to relief above the speculative level . . . .”) (citations omittedjhile “[a] pro se complaint .
.. must be held to less stringent standards than formal pleadings drafted bg lawyven a pro
se complaint must plead factual matter that permits the court to infer more than the mere
possibility of misconduct.” Atherton v. District of Columbi@ff. of Mayor, 567 F.3d 672, 6882
(D.C. Cir. 2009) (internal quotations marks and citations omitted).

In ruling on a Rule 12(b)(6) motion to dismiss, the court “may consider only the facts
alleged in the complaint, any documents either attached to or incorporated in the ru)ngtel
matters of which . . . judicial notice” may be takeREOC v. St Francis Xavier Parochial
Schoo) 117 F.3d 621, 624 (D.C. Cir. 1997 he court may take judicial notice of another court’s
proceedings. SeeJenson vHuerta 828 F. Supp. 2d 174, 179 (D.D.C. 2011), quotirwis v.

Drug Enforcement Admin777 F.Supp.2d 151, 159 (D.D.ED11) (The court may take judicial
notice of public records from other court proceeding#kersv. Watts 589 F. Supp. 2d 12, 15
(D.D.C. 2008) (taking “judicial notice of the records of this Court and of other federasour
(citations omitted) In construng pro sefilings liberally, and absent any indication of prejudice to
the defendant, the court should read “all of the plaintiff's filings togetherRjthardson v. U.$.

193 F.3d 545, 548 (D.C. Cir. 1999).



[11. ANALYSIS

Plaintiff alleges that he “requested to both the U.S.M.S. and the U.S.B.O.P. for amendment
& correction of their records teerify whether the facts above [pertaining to the alleigegery
andunlawful execution of the J&C] is (sic) correctornot . . ..” Compl. at 2. Althoughtiblai
purports to seek the amendment of “records,” the J&C is the only document he héigddasti
needing correction.Defendantgnove for dismissal on the groundsre$ judcata, failure tostate
aclaim, statute of limitations, and failure to exhaust administrative remedies
A. Res Judicata

Defendants argu@st thatres judicataapplies SeeDefs.” Mem. of P. & A. at 8. “Under
the doctrine ofes judicataa claim previously adjudicated on the merits by a court of competent
jurisdiction is foreclosed from being relitigated in a new actiomuma v. JPMorgan Chas828
F. Supp. 2d 83, 86 (D.D.C. 2014ff'd sub nom. Duma v. JPMorgan Chase &,Q¥0. 117147,
2012 WL 1450548 (D.C. Cir. Apr. 20, 2012)Specifically, ‘asubsequent lawsutill be barred
if there has been prior litigatiqd) involving the same claims or cause of actionp@jveen the
same parties or their priviesnd (3) there has been a final, valid judgment on the m@ttby a
court of competent jurisdiction” Id., quotingSmalls v. U.$471 F.3d 186, 192 (D.Cir. 2006).

Defendants have notgportedthis defensdy citinga casdout ofthe severahatplaintiff
has filed)where the instant claim has been adjudicairdhe meritsSeeDefs.” Mem. at 8
(concluding only that “several Federal Courts” hdismissed “identical Privacy Act and related
constitutional claims against the same defendant” ‘The burden is on the party asserting
preclusion to show actual decision of the specific issues involvE&tes v. District of Columbja

--- F. Supp. 2d--, 2014 WL 7330945, at *4(D.D.C. Aug. 29, 2014), quotiniylajor v. Inner



City Prop. Mgmt., Ing 653 A.2d 379, 382 (D.C1995) and it “is not ths court’'srole to sift
through” the record(or the reporters}o identify a case that might satisfy the foregoing
requirementsAkers v. Liberty Mut. @®up, 744 F.Supp.2d 92, 98 (D.D.C2010) Hence, the
motion to dismiss ones judicatagrounds is denied.
B. Failure to State a Claim

Defendants argue next that plaintiff cannot “sustain his sagéntiall\pecause the record
he seeks to amend is maintained in a system of recordbdbdieexemptedrom the Privacy
Act's accuracy and amendmemijuirements SeeDefs.” Mem. of P. & A. at 811. They are
correct. As the Court of Appeals has explaingith regard to BOP recosd

Privacy Act 8§ 552a(e)(5) requires agencies to ensure that any records
used in “making any determination about any individual” are “maintain[ed]

. with such accuracy, relevance, timeliness, and completeness as is
reasonably necessary to assuf@rness to the individual in the
determination.”. . . Section 552a(d) requires agencies to entertain requests
for amendment of records that are not “accurate, relevant, timely, or
complete.” ... If an agency rejects a request for amendment, thectudfje
the contested record can bring suit in federal court and obtain de novo
consideration of whether amendment is warranted. . . . If the court so finds,
it “may order the agency to amend the individual's record.” . . .

But the Privacy Act alsogymits agencies to exempt certain of their
systems of records from many of the obligations it imposes. 5 U.S.C. §
552a(j). In 1976, BOP exempted its Inmate Central Records System from §
552a(d)'s amendment provision. .See28 C.F.R. § 1.97(a). . . As the
district court found, as our precedents make clear, and as amicus
acknowledged at oral argument, that exemption prevents us from ordering
the amendment of an inmate's records.

3 Defendants @asonablyquestion whether plaintiff is really seeking ¢orrect “erroneous

information” ina record ois focused “on something less than a clerical error that he has seized
upon . . . to fuel a myopic hurricane of litigation.” Defs.” Mem. of P. & A. afLl10 For the
purposes of resolving this matter, the Court, as have the defendants, acceptsirthfitipl
seeking to correct an agency record.



Skinner v. U.S. Dep't of Justice & Bureau of Prisdd®4 F.3d 1093, 109@.C. Cir. 2009)
(citations omitted)see accord_ane v. Fed. Bureau of Prisqgrd42 Fed Appx. 578 (D.C. Cir.
2011),citing Martinez v. Bureau of Prisong44 F.3d 620, 624 (D.Cir. 2006) (per curiam);
White v. United States Probation Offidel8 F.3d 1124, 1125 (D.Cir. 1998) (per curiam)).
Similarly, although notarguedby thedefendantsthe USMSalsohasproperlyexempted

from the Privacy Act'saccuracy ancamendment requirementss filing systems containing
“arrest, detention, and transportation” recordaieverding v. U.S. Dep't of Justi&3 F. Supp.
2d 93, 103 (D.D.C. 2010%ee id at 10304 (finding no claim statedds the allegedly inaccurate
documents|including arrest warrants, a detainer form, a commitment form, a prisoner
transportation forma custody and detention reposgte all kept in systems of records that have
been exempted from the Privacy Act's maintenance requirements: the Wdoanaton System

., the Prisoner Processing and Population Management System and the Prisoner
Transportation System . . . (¢giting 28 C.F.R. 816.101a)(1), (g)(1), (0)(1) (other citations
omitted)? Henceas withBOP's recordsthe Courtcannot oder the amendment of the J&gen

if it is contained in the USMS's filing system.

4 Defendants also argue that plaintiff is not entitled to monetary damades the Privacy

Act. SeeDefs.” Mem. of P. & A. at 1&1. Notwithstandinghat the complaint contains no
demandor damageshe Courtfor the sake of completeness, agrees that plaintiff cannot recover
damagesiue to the exempting regulation§eeConklin v. U.S. Bureau of Prisors14 F. Supp.
2d 1, 6 (D.D.C. 2007(explaining that the regulatioexempting filing systems from § 552a(e)(5)
“effectively’ bar a plaintiff “rom obtaining any remedy, including damages, under subsection (g),
for the[agency’s]alleged failure to maintain records pertaining to him with the mandated level of
accuracy”) (citing cases).
> Sinceplaintiff has stated no clairfor relief under the Privacy Actthe Courtneednot
addresghe defenses afhether tlis case is barred under the Act’s twear statute of limitations
oris subject to dismissal for failure to exhaust administrative remeathegouldthe Courtesolve
thosecontestedjuestionswithout a factually developed recordSeeDefs.” Reply at 2 (sserting
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Finally, plaintiff seeks to compel defendants to vetihe fact[]” that the execution of the
J&C was in violation of 18 U.S.C. 8§ 3621(c)Compl. at 2 To the extent that the Privacy Act
applies the exempon of the applicabldiling systemsfrom the accuracy provisiorfsuggess
[that] the BOP [andhe USMS] ‘hgve] no duty to act on [plaintiff's] challenge and verifys
record until the agency uses the record in making a determination affectinghkss loenefits,
entitlements or opportunities.’ "Elliott v. Fed. Bureau of Prison521 F. Supp. 2d 41, 55 (D.D.C.
2007), quotingDeters v. U.S. Parole Comm’'85 F.3d 655, 660 (D.C. Cir. 1996)The ony
plausible determination at issue here is plaintiff's initial incarceration caustelly the named
defendants but byhe sentencing court’'s&C. As plaintiff should know from the litigation
history set forth in the complairgny mishap with the execution of the J&@t might suggeshat
his custody is unconstitutional in violation of federal lavis the province ohabeas. The fact
that plaintiffhas obtained no reli¢irough that channedoes not give rise to a clainrttugh some
other channel See, e.g., Charles v. Chandld@80 F.3d 753, 75%8 (6th Cir. 1999) (“Simply
because a sentencing court has already denied relief to the petitioneg @28érdoes not render
his remedy under § 2255 inadequate or ineffettiweopen the door for habeas review under 28
U.S.C. 8§ 2241)Wilson v. Libby 535 F.3d 697, 7066 (D.C. Cir. 2008)(discussinghe courts’
general inability to create new remedies simply because the available remedgsSangs

enacted fails to provideomplete reliebr anyrelief at al).

claim accrual date as January 25, 2012 and claim expiration date as January 25 2GE8);
Compl. at 1 (“Plaintiff has exhaust¢he applicable Adm. Remedies” via letters datedhnuary
2014) cf. SmithHayne v. District of Columbial55F.3d 575, 578 (D.C. Cir. 1998) (statute of
limitations defense may be raised in a Rule 12(b) matmhdecided onlywhen the facts that
give rise to the defense are clear from the face of the compjae&Chung 333 F.3d at 274
(Privacy Act’s twayea statute of limitations isubject to equitable tolling).
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V. CONCLUSION
For the foregoing reasons, defendants’ motion to dismiss is granted. A sepdeate

accompanies this Memorandum Opinion.
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AMY BERMAN JACKSON
Date: Marcl9, 2015 Wited States Districiudge



