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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC,,

Plaintiff,
V. Civil Action No. 14-724 (JEB)

UNITED STATES OFFICE OF SPECIAL
COUNSEL,

Defendant.

MEMORANDUM OPINION

Plaintiff Judicial Watch, Inc., filed Freedom of Information Act request with the United
Staes Office of Special Counsel seekengy recordselatedto aninvestigation oformer senior
White House officialdim Messina and Rahm Emanudifter a thorough and comprehensive
search, OSCeleasedumerous responsive records in full and withtalar parts obthers.
BelievingDefendant’'s searco be inadequate, Judicial Watch brought this suit, and OSC now
moves for summary judgment. As the search was plainly sufficient, the Cdugtamit the
Motion.
l. Background

Usually, a FOIA case starts with FOIA request. This one, however, starts a bit further
back. In June 2010, Judicial Watch submitted a complaidBSiGrequesting an investigatiaf
Messina and Emanufdr potential violdionsof the Hatch Actwhich regulates partisan political
activity by executivebranch officials SeeOpp., Exh. 1 (June 15, 2016tter from Thomas

Fitton to William Reukauj. After three years withownyword from DefendantPlaintiff sent a
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letterinquiring what, if any, action had been taken on its requ&seid., Exh. 2 (May 23, 2013,
letter from Thomas Fitton to Carolyn LerneA.week laterthe agency responded, explaining
that because Emanuel and Messina were no longer employed by the federal goyé¢nement
complaints against them “ha[d] been closed without further actioh,’Exh. 3 May 30 2103,
letter from Carolyn Lerner to Thomas Fitjon

In responsgludicial Watcrsubmitted a FQA request to Defendaseeking[a]ny and
all recods concerning, or related to the request for investigation filed by JudiciahWalcthe
Hatch Act Unit on June 15, 2010 concerning federal employees Jim Messina and Rahm
Emanuel.” Def. Statement of Undisputed Facts, fAlyear latey on May 25, 2014 before
OSC hadeleased anyesponsiveecords- Plaintiff filed this Complaint.SeeECF No. 1.0n
September 22, 2014, during the pendency of this action, the agency respaha&diabd
WatcHs request: it identifie®45 pages of responsivecords, 260 of which were withheld in
full, 233 released in part, and 152 released in faéeMot., Exh. 3 ¥aughnindex)

OSC now moves for summary judgment. In opposititiaintiff does nobbject toany
of Defendant’s withholdingsSeeOpp. at 3. Judicial Watch does, howewtillenge the scope
of OSC’ssearch for responsive recordshe Court turns to thataim now.
. Legal Standard

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact atide movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affgttia

substantive outcome of the litigatioBeeLiberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at

895. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi



for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is genuinely

disputed must support the assertion” by “citing to particular parts of materthls record” or
“showing that the matels cited do not establish the absence or presence of a genuine dispute,
or that an adverse party cannot produce admissible evidence to support the fact.” Red®R. C
56(c)(1). The moving party bears the burden of demonstrating the absence of aigenainé

material fact. SeeCelotex Corp. vCatrett 477 U.S. 317, 323 (1986).

FOIA cases typically and appropriately are decided on motions for sunjudgment.

SeeBrayton v. Office of U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 2011). In a FOIA case,

the Court may grant summary judgment based solely on information provided in ag’'sagen
affidavits or declarations when they “describe the justifications for noodis@ with
reasonably specific dait, demonstrate that the information withheld logically falls within the
claimed exemption, and are not controverted by either contrary evidence inditiermecby

evidence of agency bad faithlarson v. Dep't of State, 565 F.3d 857, 862 (D.C. Cir. 2009)

(citation omitted). Such affidavits or declarations “are accorded a presungptood faith,
which cannot be rebutted by purely speculative claims about the existence andrdisitity of

other documents.'SafeCardServs., Inc. v. SEC, 926 F.2d 1197, 1200 (D.C. Cir. 1991) (internal

guotation marks omitted).
1.  Analysis
Congress enacted FOIA in order to “pierce the veil of administrative secréty apen

agency action to the light of public scrutinyDep’t of Air Force v. Rose425 U.S. 352, 361

(1976) (citation omitted). “The basic purpose of FOIA is to ensure an informeeheitj vital to

the functioning of a democratic society, needed to check against corruption and teehold t



governors accountable to the governed.” John Doe Agency v. John Doe Corp., 493 U.S. 146,

152 (1989) (citation omitted). The statute provides that “each agency, upon any f@ques
records which (i) reasonably describes such records and (ii) is made lidasmmowith
published rules . . . shall make the records promptly available to any person.” 5 U.S.C.
8 552(a)(3)(A). Consistent with this statutory mandate, federal courtsuradigtion to order
the production of records that an agency improperly withhdde5 U.S.C. $52(a)(4)(B);

Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 755 (1989).

“Unlike the review of other agency action that must be upheld if supported by swdstanti
evidence and not arbitrary or capricious, the FOIA expressly places the bomdée agency to
sustain its action’ and directs the district courts to ‘determine the matter de’'n®eporters
Comm, 489 U.S. at 755 (quoting 5 U.S.C. § 552(a)(4)(B)). “At all times courts must bear in
mind that FOIA mandates a ‘strong presumption in favor of disdosu..” Nat'l Ass’n of

Home Builders v. Norton, 309 F.3d 26, 32 (D.C. Cir. 2002) (quoting Dep’t of State v. Ray, 502

U.S. 164, 173 (1991)).
“An agency fulfills its obligations under FOIA if it can demonstrate beyoniemnah
doubt that its search wareasonably calculated to uncover all relevant documenialéncia

Lucena v. Coast Guard, 180 F.3d 321, 325 (D.C. Cir. 1999) (qubtuity v. Dep't of State897

F.2d 540, 542 (D.C. Cir. 1990pee alséteinberg v. Dep'’t of Justice, 23 F.3d 548, 551 (D.C.
Cir. 1994). The adequacy of an agency’s search for documents under FOIA *“is judged by a
standard of reasonableness and depends, not surprisingly, upon the facts of each case.”

Weisberg v. Dep't of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984). To meet its burden, the

agency may submit affidavits or declarations that explain the scope and methoeéarfcits‘s

reasonable detail.” Persy Block, 684 F.2d 121, 127 (D.C. Cir. 1982). Absent contrary



evidence, such affidavits or declarations sufficient to show that an agency complied with
FOIA. Id.

To establish the sufficiency of its search h&efendansubmittedthe declaration of
ChristopheiKurt, a FOIA Information Officer foOSC. SeeMot., Declaration of Christopher
Kurt, § 1. According to Kurt, he first located the investigative files of Messid&aanuel
usingtheunique case numbers that had been generated in response to Plaintiff's 2010 request.
Id., 1Y 7-8. Hethenreviewedthese filedine by line for responsive recosthndidentified
documents and portions of documents that might need to be withhel§{8eD. Kurt then
expanded his searclBecause the subject of the request avaemplaintunder the purview of
OSC'’s Hatch Act Unithe sought hard-copy records frdour pertinentpartiesthere the HAU
attorney assigned to the case, her immediate supervisor, the Deputy Chief otthandAhe
Administrative and Program Assistant for the HAM., 1 10. Kurt asked each oneexcept the
assigned attorney, Mary Larsen (who had slaftehe agency}-to search for paper records
relating to the Messina and Emanuel caaasghe alsoconfirmed that they would be the only
partieslikely to possess responsive recortts. The menbers of the HAU thesearched for
relevant records in filing cabinets, desk drawers, a book case, and a crddenza.

Kurt's search did not end there. He adsiked OSC'’s Infanation Technology Branch
(ITB) for any electronic records relatedttee HAU employeesisted above. Id., { 12TB
searched email folders, employee drives, astiared drive, antlreturned its results to Kurt.
Id., 1 1213. These filesvere thersubmittedwith suggested redactions to the Senior Attorney
within the Office of General Counsel for legal revield., § 13. In addtion to these efforts,
based on his knowledge of agency operations, Kurt tracked down paper and electisnic lea

from several othepersons in OSC'’s senior leadershig@., 11 14-16. After conducting these



multiple searches and -@kiplicating the located records, OSC segregated withheld material and
released what it could to Plaintiff.

Given theseextensive efforts, the Court believes tB&Chas easily clearethé bar for
an adequate searclt searched for responsive files in several formats, from several spimwce
severalocations, and it confirmed that these would be the only places that any respoesive fil
might be found. Judicial ¥fch for its part,does not clainthatthe search was made in bad
faith, nor does ithallenge the search terms, the parameters of the search, or the sources
searched What Plaintiff does allegis that there areecords OSGhould have previously
createdwhichthenshould have been produced along with the rest of the docungze€pp.
at 4.

In more detail, Plaintiff's challenge goes like this: Its June 15, 2@#f@plaint was made
pursuant to 5 U.S.C. § 1216, which provides thiaenOSCreceives such an allegatioh
“‘may,” inter alia, “investigate and seek corte@ action under section 1214 .in the same way
as if a prohibited personnel practice were involveld.’§ 1216(c) Sectionl214, in turn,
requiresthe agencyo inform complainantsf receipt of heir allegationsprovide frequent status
updates, infornthemof actions taken, alethem tothe terminatiorof an investigation, and
provide a summary of facts ascertained during the investigaiead. 881214(a)(1)(A), (B),
(C), @), and1214(a)(2)(A). According to Judiial Watch it receivednone oftheserequired
communicationsn OSCs production; lecause thegre responsive tits FOIA requesttheir
absencen the productionevealsthatthe agencyobviously did not conduc search reasonably
calculated to uncover all relevant documents.” Opp. at Jinternal quotation marks omitted).

The Court is not persuaded.s Acareful reader of the above-outlined argunvaiithave

noticed,Plaintiff's syllogismoverlooksan important “may” in the statutory schemi€or



allegations oHatch Actviolations, “[tlhe Special Counsebayinvestigate and seek corrective
action under section 1214 ..”.1d. 8 1216(c) (emphasis added)hat 81214 ha obligatory
provisionsdoes not change the fact that Hatch Actallegationslike Plaintiff's, OSC isnot

required to dllow that statute See, e.g.Russello v. United State464 U.S. 16, 23 (1983)

(“[W]here Congress includes partigui@anguage in one section of a statute but omits it in
another section of the same Act, it is generally presumed that Congresgemttenally and
purposely in the disparate inclusion oclesion.”) (citations omitted)

Laid bare Plaintiff's argumenis nothing more than a red herring. An agency’s failure to
releasedocumentst wasneverrequired togeneratdells the Court nothing about the adequacy of
its search.In fact, it seems rather unlikely thaee documenisver existed since Judicial
Watchreceived no 8§ 1214 updates in response to its Hatch Act allegaRtaistiff,
furthermorecould not contenthat FOIA requires the creati@f documents,eeYeagerv.

Drug Enforcement Agen¢$78 F.2d 315, 321 (D.C. Cir. 1982) (“It is well settled that an agency

is not required by FOIA to create a document that does not exist in order to sedphest.”),
and Judicial Watch cannot use a FOIA suit to enforce its interpretation of OSiQatiobls
under the Hatch ActEven if Defendanthad beenequired to create these recoml2010 and
did so, moreovetthis wouldstill not make Plaintiff's case. Generallgentifying a handful of
documents that an agency failed to uncover doesmitself, demonstrate that a search was

inadequate SeeBoyd v. Criminal Div. of Dep’t of Justice, 475 F.3d 381, 391 (D.C. Cir. 2007)

(“[T]he fact that a particular document was not found does not demonstrate the icgdefcua

search.”)



In light of the search th&SCconducted, which was reasonably calculated to locate all
responsive records, the Court concludes thasftulfilled its obligation under FOIA. Summary
judgment on this issue is thus warranted.

IV. Conclusion

For the foregoing r@sons, the Court will grant Defendant’s Motion for Summary
Judgment. A contemporaneous Order will so state.

/s/ Tames E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: January 13, 2015




