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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANDRE LANE,
Petitioner,
V. Civil Action No. 14-731 (RDM)
UNITED STATESOF AMERICA,

Defendant.
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MEMORANDUM OPINION

PetitionerAndre Lane proceedingro se filed this actionpursuant to 28 U.S.C. § 2254,
seeking to set asides 2008 conviction and requesting a new trial in D.C. Superior CSe«.
Dkt. 1. Petitioner alleges that he was denied effective assistdragpellatecounsel andhat the
D.C. Court of Appeals erred in affirming his convictiddeeDkt. 1 at 4. Respondent United
States has moved to dismiss the petition as-bareed. SeeDkt. 7. Before addressing that
motion, the Court must consider whether it has jurisdiction to adjudicate a § 2254 petition that
challenges the effectiveness of appellate counsel before @heCburt of Appeals but that seeks
relief on behalf of a prisoner who is not incarcerated in the District of Columbia

For the reasons explained below, the Court concludes that it has jurisdiction and that, as
Respondent contends, the petition is untimely. Accordingly, Respondent’s Nasmiss

(Dkt. 7)is GRANTED, andthe petitionis DISM|SSED.
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|. BACKGROUND

Petitionerwho is currently incarceratet a federal penitentiaig Kentucky, wadried
and convictedf first-degree murdesind sentenced by the Superior Court of the District of
Columbiato thirty-six years to life imprisonmenSeelane v. United Statedlo. 08CF951
(D.C. Dec. 13, 2011) (unpublished); Dkt. 7-1 (Ex. A). On direct appetitionerarguedthat
the trial courterredby mistakenlygiving the ury an outdated jury instruction and then confusing
the jury by giving aorrectedsupplemental instructiorSeeid. He arguedhat, rather than
giving the supplemental instruction, the trial court should have gramadtrialsua sponteId.
On December 13, 2011eD.C. Court of Appeals affirmed hisriminal conviction, holdinghat
“the original instruction did not compromise the fundamental fairness of tHeatmithat “it
was not plain error for the trial court to declisaa sponteto declare a mistrial.ld. Although
Petitioner did not file a petition fawrit of certiorarj his time to do so would have expired on
March 12, 2012.

On May 30, 2012Petitionerfiled a motion in the D.C. Court &ppeals to recall the
mandateDkt. 7 at 5—therequiredmechanism foraising an ineffective assistance of appellate
counseklaim in the D.C. courtsee Watson v. United Staté86 A.2d 1056, 1060 (D.C. 1987)
(en banc).He arguedhathisappellate counsel “was ineffective failing to raise an
impeachment violation either in his brief or by filing a D.C Code § 23-110 motion rarsing a
ineffective assistance of trial counsel clain,dne v. United Statedlo. 08CF951 (D.C. Mar.

4, 2013) (unpublished), at Dkt. 7-2 (Ex. B). On March 4, 2013, the D.C. Court of Appeals
deniedthat motion, concluding tha®etitionerhad“failed to demonstrate that he was denied the

effective assistance of counsel on appe#d.”



On April 25, 2014 Petitionerfiled thishabeasction pursuant to 28 U.S.C. § 2258ee
Dkt. 1. The United States moved to dismiss, arguing that the petition icoamed. SeeDkt. 7
at 26; 28 U.S.C. § 2244(d)(1). Petitioner then filed a supplemental memorandum in support of
his petition which did notaddresdimeliness SeeDkt. 8. The Court subsequently cautioned
Petitioner thaif he failedto address the arguments in the Unit&ate€s’ motionthosearguments
couldbe treated as concedadd the petitiomlismissedn that basisSeeDkt. 9; Local Civil
Rule 7(b);Hopkins v. Women’s Div., General Bd. of Global Ministriz&4 F. Supp. 2d 15, 25
(D.D.C. 2003)citing FDIC v. Bender127 F.3d 58, 67-68 (D.C. Cir. 19973ff'd, 98F. App’x
8 (D.C. Cir. 2004) Petitioner filedan opposition orMarch 19 2015. SeeDkt. 10 at 1.

[I. ANALYSIS

Although neither party has raised the issue, the Qoust first consider itpirisdiction
to hear this actionSee Prakash v. Am. Uniw27 F.2d 1174, 1179 (D.C. Cir. 1984).
A. Subject-Matter Jurisdiction

Title 28U.S.C. § 2254 authorizes the district courts to issue writs of habeas corpus “on
behalf of a person in custody pursuant to the judgment of a State court . . . on the ground that he
is in custody in violation of the Constitution or laws or treaties of the United St&esause
“D.C. local courts are treated as ‘stateurts for puposes of fedral habeasorpus jurisdiction,”
Gorbey v. United StateS5 F. Supp. 3d 98, 102 (D.D.C. 201diting Milhouse v. Levi548 F.2d
357, 360 n.6 (D.C. Cir. 1976 )see also Madley v. U.S. Parole Comn2i8 F.3d 1306, 1308-
1310 (D.C. Cir. 2002), § 2254 applies to cases brought by D.C. prisseerd/illiams v.
Martinez 586 F.3d 995, 1002 (D.C. Cir. 2009). This jurisdictional grant, however, is subject to

threepotentially applicable limitations.



First,D.C. Code 8§ 23-110 “gives the [D.C.] superior court exclusive jurisdiction [over]
virtually all collateral challenges” to convictions entered in the D.C. cotiead v. Wilson792
F.3d 102, 104 (D.C. Cir. 2015). That provision, which the Supreme Court upheld in the face of a
Suspension Clause challengeSwain v. Pressley30 U.S. 372 (1977), allows a prisoner to
move the D.C. Superior Court to vacatet aside, or correatconvictionor sentencéhat was
imposed in violation of the U.S. Constitution or the laws of the District of ColurHeiag 792
F.3d at 104. It further provides, however, that a petition for habeas corpus “shall not be
entertained . . by any Federal or State court” by “a prisoner who is authorized to apply for
relief” under 823-110, unless “it . .appears that the remedy” available under 823 “is
inadequate or ineffective to test the legality of” the prisonel&ention” D.C. Code § 23-
110(g)?

Thus, in the ordinary course, 8§ 23-110{gjuld likely bar Petitioner &fm seeking
collateral relef before this Court. Petitioner, however, is not challenging the lawfulnelss of t
proceedings that occurred before the Superior Court, but rather the effestioéhésappellate
counsel. InWilliams v. Martinezthe Court of Appeals spoke to just this issue and held that
8 23-11@g) does not pose a barrier to federal jurisdiction to consider a § 2254 petition asserting
ineffective assistance of appellatunsel. 586 F.3dt997-98. As the Court of Appeals

explained, § 23-11@) “only divests federal courts of jurisdiction to hear habeas petitions by

1 D.C. Code § 23-110(a) provides that a “prisoner in custody under sentence of the Superior
Court” may “move the [Superior Court] to vacate, set aside, or correct ttemsefi and 83-
110(g) provides that “[a]n application for a writ of habeas corpus” by such a pristwadirriot

be entertained by the Superior Court or by any Federal or State court garapipat the

applicant has failed to make a motion for relief under this section or that thed® @it has
denied him relief, unless it also appears that the remedy by motion is inadeguaféective to
test the legality of his detention.”



prisoners who could have raised viable claims pursuant to section 23-110(a),” and “therSuperi
Court lacks authority to entertain a section 23-110 motion challenging tlogweffeess of
appellate counsel.1d. at 998. Instead of proceeding under § 23¢a).@he D.C. Court of
Appeals haseldthat a prisoner seeking to raise a challenge to the effectiveness of appellate
counsel must file a motion to recall thandate with the appellate coartdthat that motion “is
an ‘independent’ action separate and apart from a sectitaa@#otion.” Id. (quotingWu v.
United Stées 798 A.2d 1083, 1091 (D.C. 2002)). Accordingly, 8 23-110(g) does not apply to
claims of ineffective assistance of appellate counisel Petitioner thus clears the first
jurisdictional hurdle.

The €cond juisdictionalquestion involve application of the “immediateustodian
rule.” The federal habeas statute specifiesahatpplication for a writ of habeas corpus “shall
... hame ... the person who has custody over” the petitioner, 28 U.S.C. § 2242, and that the writ
“shall be directed to the person having custody of the persoineigfad. 8 2243. Thus, as the
Supreme Court recognizedRumsfeld v. Padillab42 U.S. 426, 439 (2004), the proper
respondentd a federal habeas petiticmordinarilythe gisoner’s“immediatecustodian”—most
often the warden of the facility where the petitioner is imprisongskalsoBlair-Bey v. Quick
151 F.3d 1036, 1039 (D.C. Cir. 1998). “If a prisoner is currently in custody under a state-court
judgment, the petition must name as respondent the state officer who has cuRiddsg.”
Governing Section 2254 Cases in the United States District CRults2(a);seealsoPadilla,
542 U.S. at 450 n.18.

Here,althoughPetitioner's immediate custodiantiee warderof the federal pnitentiary
at Big Sandy in Kentuckythe petition does not name him as the resportuléntither names the

“United States of America SeeDkt. 1. This flaw, however, does not undercut the Csurt’



subjectmatter jurisdiction.Although this precise question was not directly at issurauhlla
because Padilla sought relief from the President, the Secretary of Defense @odithander of
the Naval Brig, who wasnifact, his immediate custodiady2 U.S. at 432he analysis in the
Court’s various opinions provides substantial guidance. Most significantly, thatynapnion
madeclear thatin referring to the immediateustodian rule as‘qurisdictional requirement, it
was not using the term “in the sense of subjeatter jurisdiction of the District Court.Id. at
434 n.7. In responding to the dissent’s reliance on prior cases “in which the imnecedtatian
rule has not been strictly appliedd: at 461 n.4 (Stevens, J., dissenting), moreover, the majority
noted, among other things, that the respondents in these tdid not challenge their
designation as inconsistent with the immediate custodian rdl&at450 n.18. That is, the
majority treated those cases as ones in whichnmheediatecustodiardefense was waived
something that could not oacifi the omission undercut the Districo@t’'s subjecimatter
jurisdiction. And, any doubt on this question was put to rest bipdldédla concurrence, which
clarified the position of two of the five Justices voting in the majority. Writindpiimself and
Justice OConnor, Justice Kendg explained that the immediateistodian rule has not been
consistently applied, that the rule is “not jurisdictional in the sense of a limitatisabpect
matter jurisdiction,” andhatthe rule “can be waived by the Governmend” at 451-52
(Kennedy, J., concurring).

The Court, of course, canntypically require compliance with an order directed at the
wrong party—if the petition named the Queen of England, for example, the Court could not
meaningfully order that she release tetitioner from custody. But, in the present contéxtre
is little doubt that théederal governmens fully capable of grantinthe requested reliefin

Crawford v. Jacksar323 F.3d 123, 126 (D.C. Cir. 2008)preoverthe Court of Appeals



concluded that the immediateistodian rule was satisfied when the United States appeared,
waived any objection to lack of personal jurisdiction, and consented to the substitution of the
warden as the proper respondent. Here, the United Statesgtiagly done as much. It has
responded to the petition without invoking themediae-custodian rule, Dkt. 7, it has done so
fully cognizant of the fet thatthe United Statesannot be sued in its own name without the
unambiguous consent of Congresse, g., United States v. William$14 U.S. 527, 531

(1995), and it has done so despite the fact that the Court issued an Order to Show Cause
requiring that “thecustodialRespondent,” Dkt. 2 (emphasis added), respond to the petition and
directing that the Uned States Marshal serve a copy of the Order to Show Cause on both
“Petitioner’'s Warden” and the United States Attorney for the District of i@bia,id. It has also
done sagainsthe backdrop of decades of authority holding that courts are required to construe
pro seplealings “liberally,” Estelle v. Gamble429 U.S. 97, 106 (1976), “so as to do justice,”
Fed. R. Civ. P. 8(e). lItis thus fair to conclude thatgovernmenhas waived any defense
premised on the immediateistodian rule and has acquiesced in the substitution of the Warden

of the Big Sandy Penitentiary, in his official cagigcas the proper respondent.

2 See Jackson v. Chatmd&89 F. App’x 490, 491 n.1 (11th Cir. 201#er curiam)noting that
district court hadsua spont®rdered that warden be substituted as the proper respondamt);

Kahl v. United State321 F. App’x 724, 727 n.1 (10th Cir. 2009WW(hoever the proper

respondent may be, the Government has filed a brief on his or its behalhei&ete proceed

to the merits.”) Flynn v. Kansas299 F. App’x 809, 811 n.3 (10th Cir. 2008) (holding that State

of Kansas had waived any objection to the improper naming of the State of Kiathshe State
Attorney General as respondentinith v. Idahp392 F.3d 350, 355-56 (9th Cir. 2004) (holding
that State of Idaho haglaived objection to immediateustodian rule)Cunningham v. Peters

941 F.2d 535, 535 n.* (7th Cir. 1991) (noting that the court had substituted the proper respondent
after member of the panel asked at oral argument for the named respondent P Blapdes”

to supply the court with the name of the proper respondé&lstv. Louisiang 478 F.2d 1026,
1029-30 (5th Cir. 1973) (construing petition as naming proper respondent because the locus of
detention was evident on the face of the petition, the “[flailure to name a proper &spisral
procedural rather than a jurisdictional defect,d alenial of the petition on the ground that it

7



The third jurisdictional issuposes the nsi substantial hurdle ttheresolutionof the
pending petition. Under 28 U.S.C. § 22413trict courts are authorized to grant relief “within
their respective jurisdictions.” The Supreme Court has “interpreted this languaegglire
‘nothing more than that the court issuing the writ have jurisdiction over the custodradilla,
542 U.S.at442 (quotingBraden v. 30th Judicial Circuit Court of Ky10 U.S. 484, 495
(1973)). What this means, however, has evolved over the years.

The relevant precedent starts with the Supreme Court’s deciddyaden v. 30th
Judicial CircuitCourt of Kentuckywhich considered whether a prisoner serving a sentence in an
Alabama prison could bring a habeas action in the Disrict Court for the Western District of
Kentucky to challenge a detainer issued by a Kentuckyt.cdd0 U.S. at 488It was in this
context that the Court observed that, “[r]ead literally, the language of § 224qjaksenothing
more than that the court issuing the writ have jurisdiction over the custodicarat' 495. As it
explained, “[s]o long as the custodiean be reached Isgrvice of procesthe court can issue a
writ ‘within its jurisdiction’ requiring that the prisoner be brought before thetdor a hearing
on his claim, or requiring” his releas@ven if the prisoner himself is confined outside the
court’s territorial jurisdiction” 1d. (emphasis added)l'he Suprem€ourt, moreover,
concluded that its decision Ahrens v. Clark335 U.S. 188 (1948), which “indicat[etifat the
prisoner’s presece within the territorial confines of the districtas invariable prerequisite to
the exercise of the District Cowsthabeas corpus jurisdictiong. at 495, had been overtaken by
“developments” and that the Court could “no longer view that decision as establishing an

inflexible jurisdictional rule,’id. at497, 499-500 Against this background, the Supreme Court

improperly named the State of Louisiana “would give an unreasonably narrowg¢adhe
habeas corpus statute.Vacated in part510 F.2d 363 (5th Cir. 1975).

8



held that “[s]ince the petitioner’'s absence from the Western District miui€ky did not deprive
the court of jurisdiction, and since the respondent was properly served in that, tikgic
federal court in Kentucky had jurisdiction over the cdseat 500. The Supreme Court did not
retreat from the view that “in many instances the district in which petitioners afenuitt
constitute the proper forum, but it treated the issue as one of venue, rather thantiquriddi
Following Braden the Court of Appeals for this Cir¢wsonsidered a similar issue in
Chatman-Bey v. ThornburgB64 F.2d 804 (D.C. Cir. 1988) (en banc). That case raised the
guestion whether a federal prisoner incarcerated outside the District of @lcould bringa
challengan this districtto his parole eligibility dateld. at 805. Citing Braden the Court of
Appeals held that “it can no longer be maintained that a federal court outsiddribeafis
incarceration lacks subject mattarigdiction over a habeas claim” and that “venue
considerations were to apply in the determination of the forum in which habeas should be
brought.” Id. at 811-12. As the Court explaindgtadentaught that “phyical presence dthe
petitionet within this district is not required for the federal court of this district to have
jurisdiction over [the] habeas claimld. at 813. Rather, the place of the prisoner’s physical
presence merelgoes to venue. [V] enue considerations may, and frequently will, argue in favor
of adjudication of thegetition] in the jurisdiction where the habeas petitioner is confindd
but in some circumstances the location “where all of the material events &oek ahd where
“the recods and witnesses pertinent to petitioner’s claam® locatednay be more appropriate,
id. at812 (quotation marks omitted)inally, ChatmanBeyheld that, although the DistrictoQrt
would have lacked personal jurisdiction over the wardere dovernment failed in its answer to
interpose as defenses either improper venue or lack of personal jurisdiction avardée,”

and it was thus “elementary” thidiose defenses were waivdd. at 813.



This, then, was the law in this Circuit for maysars. A habeas petitioner wgesnerally
required to name his or her immediate custodian as the respondentlaadntter was raised
by the government, would need to demonstrate personal jurisdiction and venue. But the presenc
of the petitioner’s immediate custodian in this district was not a jurisdictional rewgnte That,
however, arguably changed with the Supreme Court’s decisiRanrsfeld v. Padilla542 U.S.
426.

Padillainvolved a challenge to the jurisdiction of tHeS. District Courtfor the Southern
District of New York to consider a habeas petition seeking the releasd.&. citizen detained
in South Carolindy the Department of Defense as an enemy combatardt 430. The
Supreme Court held that the New York court lacked jurisdiction and that the habeas petit
should have been brought, instead, in the District of South Carolina, where the petiisner w
being held. In reaching this conclusion, the Court consBuadern—and its observation that
§ 2242(a) requires “nothingore than that the court issuing the writ have jurisdiction over the
custodian"—narrowly.ld. at 442. Thus, wher€hatmanBeyreadBradento treat the
“jurisdiction over the custodian” requirement asaalitionalquestion of personal jurisdiction,
864 F.2d at 81Radilla expressly rejected the contention tBaaden“stand[s] for the
proposition that jurisdiction will lie imnydistrict in which the respondent is amenable to service
of process,” 542 U.S. at 443 (emphasis added)—the Court thus rdjextalcalledlong-arm
approach to habeas jurisdictiond’ at 445. Rather, und@adilla, “a district court may not
entertain a habeas petition unless the respondent custodian is within itsakjuitiediction.”
Stokes v. U.S. Parole Comm3v4 F.3d 1235, 1239 (D.C. Cir. 2008ee alsd’adilla, 542
U.S. at 444 (“[T]hat dicta [iBrader] did not indicate that a custodian may be served with

processoutsideof the district court’s territorial jurisdiction.”)The Padilla Court explainedhat

10



thiswas consistent witBraden asthe “custody” challenged in that case was the detainer issued
by theKentucky court and not Braden’s then-existing confinement in an Alabama;ghson
relevant “custodian’-the Kentucky warden-wasindeedlocated within the territorial

jurisdiction of the district counteviewing the habeas petitiob42 U.S. at 444-45Because
Bradendid not involve a “challenge[] to present physical custody,” the overlap thatltypica
applies to the prisoner’s “disttiof confinement” and “the district court that has territorial
jurisdiction over the proper respondent” did not apptl.at 444.

Padilla thus announced a “simple rul@r “core” habeas proceedings that challenge
present physical confinement: “Whenever 2231 habeas petitioner seeks to challenge his
present physical custody within the United States, he should name his wardspoadeat and
file the petition in the district of confinementld. at 447. The apparensimplicity of that rule,
does not, howeveresolve thequestion of whether this Cowanadjudicate the instant habeas
petition, where the proper respondent is located outsidei®fCourt’s territorial jurisdictiomut
where the government has not raised the issue.

Aswith the immediatecustodian rule, thPadilla Court made clear thasidiscussion of
the territorialjurisdiction requirement did not use the word “jurisdiction” “in the sense of
subjectmatter jurisdiction of the District Coutt Id. at 435 n.7. And, again, stice Kennedy’s
concurring opinion emphasized this point. Joined by Justice O’Connor, he explairf¢iikethat
immediatecustodian and territoriglirisdiction rules are like personrgirisdiction or venue
rules, [and] objections to the filing of petitions based on those grounds can be waiked by t
Government.”ld. at 452 (Kennedy, J., concurringpimilarly, the four dissenting Justices—
Justices Stevens, Souter, Ginsburg, and Breyer—stressed that “the questionageéh&®pim

to determine the legajitof Padilla’s incarceration is not one of federal subjeatter

11



jurisdiction” and thus “[flederal courts undoubtedly have the authority to issue writs of habeas
corpus to custodians who can be reached by service of process ‘within their respective
jurisdictions.” Id. at 463 (Stevens, J., dissentinghere is accordinglyno basis to conclude
thatPadilla—a case in which thgovernmengaffirmatively moved to dismiss based on both the
failure to namehe proper respondent and the District Court’s t#gkirisdictionover that
respondentseeid. at 432;id. at 453 (Kennedy, J., concurring)—overruled the longstanding rule
that the government may waive an objection to the petitioner’s failure to filethispe the
jurisdiction of his confinementSeeChatmanBey, 864 F.2d at 81%ee alsdMoore v. Olson
368 F.3d 757, 759-60 (7th Cir. 2004) (holding Warden of Leavenworth Penitentiary, located in
Kansas, waived an objection to adjudication of petition in the Northern Districinoigl
Simon v. United State859 F.3d 139, 143 & n.9 (2d Cir. 2004}4tingthat thegovernment
waived aly objection to petitioner’s failure to file in the district where his custodian was
located—the Northern District of Georgial§ziz v. Leferve830 F.2d 184, 186 (11th Cir. 1987)
(holding that petitioner’'s New York custodians waived objection to lack of persoisaligtion
in the Middle District of Florida)

Stokesy. United States Parole Commissiemot to the contraryTrue, in that cas¢he
D.C. Qrcuit rgectedthe petitioner'scontention that “the Supreme Court ‘has abandoned an
inflexible jurisdictional rule,based upon the territorial jurisdiction of the district court, ‘in favor
of explicit reliance on modern principles of personal jurisdiction and service cégad’
Stokes374 F.3d at 1239. The Court further held that any “[d]icta to the contraryin . . .
Chatman-Bey v. Thornburgh . [has] been overtaken Bydilla.” Id. In Stokeshowever,
unlike in this case, the Government moved to dismiss for lack of personal jurisdictian.

1237. The decision, accordingly, does not address whether tharidrjurisdiction

12



requiremen{or the immediateustodian rulkis subject to waiver. fie decisionmoreoverat
leasthints thatwaiver is available, since it notes that thetain ChatmanBeywas overtaken by
Padilla, but says nothing abo@hapmanBeys holding which was that the government had
“waived” the defense by failing to assert it in a-preswer motion or responsive pleading.
Compare idat 1239 with ChatmanBey, 864 F.2d at 8183.

Against this background, the Court concludes that, likentineediatecustodian
requirementthe territoriadjurisdiction ruleis subject to waiver. The en ba@ourt of Appeals
embraced this view i€hatmanBey, andthis Court is unable to conclude that either the Supreme
Court’s decision irPadilla or any subsequent decisiohthe D.C. Circuit has overruled that
holding. Although the majority opinion ihadilla contains language broadly declaring that a
habeas action must be brought in the jurisdiction where the prisoner is detfagnediver issue
was not presented Padilla and, in any event, six Justices embraced a view of thehktw
would permit waiverof the immediateustodian and territoriglrisdiction requirements.
Moreover, the same day that the Supreme Court deBidéila, it also issued its decision in
Rasul v. Bushwhich reaffirmed thaBradenoverruledAhrens strict “jurisdictional holding”

and, significantly, cite€ChatmanBeywith approval. 542 U.S. 466, 479 n.9 (2004). And finally,

3 A further issue arguably left open Bwdilla, which concerned a habeas challenge under

§ 2241, is the applicability of the Supreme Court’s holding to petitions, like this one, brought
under § 2254. Theadilla dissent identified a number of cases in which the immediate
custodian was not named as the respondeadlilla, 542 U.S. at 461 n.4 (Stevens, J.,
dissenting). In response, the majority distinguished § 2254 petitions from those brought unde
§ 2241. As to § 2254 petitions, the Court wrote, “Congress has authorized . . . petitioners
challenging present physical custody to name either the wardka chief state penal officer as

a respondent.’ld. at 450 n.18 (majority opinior(mphasis in original) It is unclear how this
qualification might apply to D.C. prisoners, who, pursuant to D.C. Code §§ 24nti24-
201.26,are held ircorrectional facilities designated by the Attorney General of the United States
andgenerally operated or contracted for by the fed@uakau of Prisps.
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theconclusionthat waiver is availables furtherbolstered by th®.C. Circuit'smore recent
decision inWilliams v. Martnez 586 F.3d 995. That case, like this one, involved a § 2254
challenge to a D.C. conviction based on the alleged ineffective assistance latamoeinsel.
Although the petitioner was incarcerated at the Allenwood Penitentiary ite\Dber,
Pennsylania, thel.S.District Court for the Middle District of Pennsylvania transferred the case
to this district pursuant to 28 U.S.C. 8§ 1404(a) on the ground that (in addition to convenience)
the “action might have been brought” here in the first instaééliams v. MartinezNo. 4:CV-
08-1053, 2008 WL 2310834, at *2 (M.D. Pa. June 3, 2008 District @urt and the D.C.
Circuit then addressed whether § 23-110 posed a jurisdictional barrier to resolution of the
petition. Although focusing othis distinctthreshold jurisdictional issuegither courtaised
any question regardirtgrritorial jurisdictionor whether the transferor court was correct that the
“action might have been brought here” in the first instarf@eeWilliams v. Martinez559 F.
Supp. 2d 56, 57 (D.D.C. 2008gv’'d and remandedb86 F.3d 995.

% %

In sum,the petition incorrectly names responderthe United States, rather than the
Warden otthe Big Sandy Rnitentiary in Kentuckyand the petition was incorrectly brought in
this jurisdiction, rathethan inthe Eastermistrict of Kentucky where th8ig SandyPenitentiary
is located. The government, however, has responded to the petition without asseding eit
defect Under these circumstances, the Court could proceed in one of two Fuesgsit could
transfer the action to the United States District Court foEdmsterrDistrict of Kentucky. See
ChatmanBey, 864 F.2d at 813-14Alternatively, it could treat the immediateistodian and
territorialjurisdiction requiements as waived and proceed to the merits. Here, the Court

concludes that the second course would promote judicial economy and the interesiseof justi
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This Court is already familiar with the case and the government’s resfmtise petition is fully
briefed and ready for resolution.

The Court, accordingly, turns to the statutory defense raised in the govesMetitn
to Dismiss(Dkt. 7) the petition. As explained below, the Court concludes that the petiiost
be dismissed as untimely.

B. Timeliness

Thedeadline to file a 8 2254 petition is governed by 28 U.S.C. § 2248@b, e.g.
Head 792 F.3d at 106. Section 2244(d)(1) providerelevant part that

[a] 1-year period of limitation shall apply to an application for a writ of habeas

corpus by a person in custody pursuant to the judgment of a State Gbert.

limitation period shall run from the latest-ef

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking seciew .. . .

28 U.S.C. 8244(d)(1). The limitations period ishentolled during the pendency of “a properly
filed application for State post-conviction or other collateral reviedd.”8 2244(d)(2).
Petitioner’s conviction “beame final” on MarcH 2, 2012, ninetglays after it was
affirmed. SeeS. Ct. R. 13.1see alscClay v. United State$37 U.S. 522, 527 (2003) (criminal
conviction becomes final “when the time for filing a certiorari petition expireAt)that point,
the clock ran for a lite over two and a half months, until Petitioner moved to recall the mandate
on May 30, 2012. Dkt. 7 at 5[he clock was then tolled until the motion to recall the mandate
was denied on March 4, 2018ee28 U.S.C. § 2244(d)(2k;awrence v. Florida549 U.S. 327,
335-36 (2007). Thus, the clock ran fapaoximatelysixteenmonths and one weddetween
March 12, 2012, the date on whiektitioner’s convictiobecame finglandApril 25, 2014 the
datethis petitionwas filed Petitioner therefore, missed the ogear deadline bynore than four

months.
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Petitioner apparently recognizes that he has missed the one-year deadl@mdta fil
argues that he is entitled to equitable tollimdkt. 10 at 1. The Supreme Court has held that
“§ 2244(d) issubject to equitable tolling in appropriate casddolland v. Floridg 560 U.S.

631, 645 (2010).The availability of this safetyalve, however, is not a panacea for all late
filings. Rather, to qualify a petitioner must demonstréi¢ that he has lem pursuing his rights
diligently, and (2) that some extraordinary circumstance stood in his way andtpcetimely
filing.” 1d. at 649 (quotadbn marks and citation omittedee also Lawren¢c®49 U.Sat 336-
38.

According toPetitiorer, “extraordinay circumstances” are present here becaise
correctionalfacility was on “institutional lockdown” “during the month(s) of December 2011,
through January 2012.Dkt. 10 at 2see also idat 6 (March 2, 2015, letter from M. Horn
stating that “USP Big Saly was on institutional lock down in December of 2011 until January
1, 2012"). Petitioner contends that, during the lockdown, he was “prohibited and restrained”
from conducting legal research and advancing his. clakse

For present purposes, the CoassumesthatPditioner hasdiligently pursued his rights.
The Court willalso assume théte “institutionallockdown” described by Petitionenight, in
somecircumstances, constitute an “extraordinary circumstang€een so, the record does not
support the conclusion than “extraordinary circumstance stood in [Petitionewsly and
prevented timely filing of his petition. SeeHolland, 560 U.S. at 649 Asexplainedabove,
Petitionermissedhefiling deadlineby more tharfour months. The lockdown lasted only one
month. SeeDkt. 10 at 6.Petitionerhas no explanation for the additional del&djoreover,
according to Petitionethe lockdowrendedin January 2012-before theoneyearlimitations

periodhad even commencedPetitioner does not explain how a lockdawatpredaed
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commencement of theneyearfiling period could havereventechim fromtimely filing his
habeas petitionHe does not contend, and the record does not suggest, Wadestrained
from advancing his casdter the lockdown endedAccordingly, Petitioner has failed to meet his
burden of demonstrating thi@xtraordinary circumstancegtrevented him from filing in a
timely manner Cf. Holland, 560 U.S. at 652-53 (holding that a petitioner’'s abandonment by his
attorney could constitute an “extraordinary circumstance”).

Petitioner’s remaining arguments are meritless.apfgears torguethattolling should
have extended fa “reasonable period” after denialle$ motion to recall the mandaiteorder
to dlow him to receive notice of thakecision SeeDkt. 10 at 3. But 28 U.S.C. § 224)(2)
does not providéor suchan extensionand Petitioner does not contend thaabiallyreceived
untimely noticeor was prejudiced therebylo the extenPetitionerargues that the limitations
period did not restartuntil the time to petition for a writ of certiorari expirathetydays after
his motion to recall the mandates deniedseeDkt. 10 at 3that isincorrect. The Supreme
Court addressed this precise questiobawrencev. Florida, 549 U.S. at 332, and held that
“[s]tate review ends when the state courts have finally resolved an applicatitatdor s
postconviction relief” and therefothe one-year period is not tolled during the pendency of a
petition fora writ of certiorari afterdenial ofstate patconviction relief. Finally, even if

Petitioner vere entitled to an additional ninety days, his petition would remain untimely.
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CONCLUSION
The Court thus concludes that it has jurisdiction to consider thenggmetition but that
it is time barred under 28 U.S.C. § 2244(d). The United States’ Motion to Dismiss is,
accordingly,GRANTED, and the petition i®ISM|SSED.
A separatérder accompanies this Memorandum Opinion.
/s/ Randolph D. Moss

RANDOLPH D. MOSS
Date: October 21, 2015 United States District Judge

18
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	*    *     *
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	The Court, accordingly, turns to the statutory defense raised in the government’s Motion to Dismiss (Dkt. 7) the petition.  As explained below, the Court concludes that the petition must be dismissed as untimely.
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