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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, for the use
and benefit of AMERICAN CIVIL
CONSTRUCTION, LLC,

Plaintiff ,
V. CaseNo. 14cv-00745 (APM)

HIRANI ENGINEERING & LAND
SURVEYING, P.C,, etal.,

~— ~— /N ) et N N

Defendants.

)

MEMORANDUM OPINION

Plaintiff American Civil Construction, LLChas filed suitagainst DefendastHirani
Engineering & Land Surveying, PC (“Hirajj”and Colonial Surety Company (“Colonialii)
connection with its worlas a subcontractan a federal government projecPlaintiff brings a
state lawclaim against Hirarfor breach of contract and, separatsieks reliein the name of the
United StatesgainstColonialunderthe terms of the Miller Act40 U.S.C. § 3133, for Hirani's
failure to pay Plaintiff Plaintiff alleges that it is entitled to recoverore than$2 million in
damages. Colonial has filed multiple counterclagmin response Now before the court are
Defendantsmotions for summary judgmerdnd to strike Plaintifé jury demand.

After thorough review of the recorthe court denies Defendahddotion for Summary

Judgment bugrants Defendants’ Motion tarike Plaintiff's Jury Demand
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BACKGROUND
A. The Prime Contract and Subcontract

On or about September 16, 20Dkfendant Hirani Engineering & Land Surveying, PC
(“Hirani”), entered intaContract No. W912DR.0-C-0093the “Prime Contractjvith the United
States of America, through the United States Army €afpEngineers (the USACE”), to
construct thé'Washingtax D.C. Local FloodProtection Project17th Street Closure Structure,
Washington D.C.(“the Project”). SeeDefs.” Mot. for Summ. J., ECNo. 44 [hereinafter Defs.’
Mot. for Summ. J, Defs.” Stmt. of Material Facts, ECF No.-44[hereinafter Defs.” Stmbf
Facts], Y1 (citing Pl.'s Second Am. CompECF No. 26 [hereinafté8econd AmCompl.], 1 5).
To fulfill its obligations under th€rime @ntract, Hirani entered into a written contrant April
4, 2011, (“the Subcontract'\vith Plaintiff American Cvil Construction, LLG under which
Plaintiff would perform specified work (“the Work”) on the Proje&eeDefs.’ Mot. for Summ.
J., Attach. 3, ECF No. 443 [hereinafterMoldovan Decl, at 717 (Ex. B) [hereinafter
Subcontract}. Consistent with the requirements of the Millert Aklirani obtained a payment
bond fromDefendantColonial Surety Compan{fColonial’) to secure paymenod Plaintiffunder
the SubcontractSee40 U.S.C. 83131(b)(2); Moldovan Decl. at 46 (Ex. A).

The Subcontraabutlines each party’s obligatiemnder the agreementcluding but not
limited to,a description of th&Vork; when tle Work should begin; and tlmountowed Plaintiff
for completing thaVork. The firstclauseof the Subcontracttates tat Plaintiff

shall provide the entire scope of work to construct and manage the
17" Street closure structure except for the Project Manager and the
misc. metal structures/panels as required by Hirani under the base

bid to the USACE and related womequired (hereinafter the
“Work”) for the Local Flood Prection Project @ 17 Street

L All pin citations to Defendants’ Exhibits reference the original paiginaf each Exhibit.
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Closure Structure (hereinafter the “Project”) located &t Sffeet
(hereinafter the “Premises”).

Subcontractat 1 @Art. I, 8 1.7). Scheduls A andB of the Subcontact define theWork more
specifically. See d. (Art. I, 88 1.2,1.3). For example,Schedule B states th&faintiff must
“[p]rovide project supervision (Superintesrd, Site Safety Officer, Traffic Control Officer) except
for a project manager to act dehalf of [Hirani]”; “[p]rovide an orsite field office as per the
specifications for the USACE”and “remove, store[,] and reinstall pedestrian light poles
throughout construction.1d. at 9(Sch. B Pts. 2, 6, 1. Hirani retained the right to change, add,
or eliminate portions of the Work “at any time whatsoever, whether the Waky part thereof
shall or shall not have been completdwy; twvritten order submitted to Plaintitind Plaintiff agreed
not to seek “extra or additional compensation on account of any sukhumless samsic] shall
have been done pursuant to a written order signed by” a designated éprasentativeld. at 2
(Art. IV, 8 4.1). The Subcontract also specifies that

The schedulingof all construction operations at the Project,

including the Schedule, shall be as mutually agreed with [Hirani],

and[Plaintiff] shall, if requested, furnish all scheduling information

in such form and detail as required by [Hirang the satisfaction

[Hirani] [sic], and [Plaintiff] shall furnish such information within

seven (7) days of request. [Plaintiff] shall also update and/serev

such information as requestbyg [Hirani] at any time, either prior

to or during the performance of its Work.
Id. at -2 (Art. I, 8§ 2.2) Additionally, of relevance herg¢he Subcontraatequires Plaintiff, at
Plaintiff's own exyense, to clean up the worksite. Plaintiff agreed to

[o]n a daily basis or less frequently, and at [Pldistibwn cost and

expense(1l) keep the area of the premises in which the Work is

being performed free at all times from all waste materials, packaging

materials[,] and other rubbish accumulated in connection with the

execution of the Work by collecting and depositing daily said

mateial and rubbish into dumpstepsovided on grade by [Hirani],

(2) clean and remove from its own workdafmom all contiguous
work of ahers any soiling, staining, mortar, plaster, concrete or dirt



caused by the execution of the Work and make golodedécts
resulting therefrom,3) at the completion of its work in each area,
perform such cleaning as may be required to leave the area “broom
clean” and (4) upon the completion of the Work, remove all of its
tools, equipment, scaffolds, shanties, trajlargl surplus materials.

Id. at 3 (Art. VII, § 7.1).

Hirani and Plaintiff's agreemeratiso set out explicit terms for payment avigat to do in
the event of alisputeconcerning the agreementhe SubcontracstatesPlaintiff will be paida
fixed sum ¢ $2,845,600.00 for “all labor services, materials, equipment or ddmas acquired,
performed, furnished or used with respect to the Waoskjich includesall applicable federal,
state, and local taxedd. at 2 (Art. Ill, 8 3.1). Additionally, Plaintff agreed not to stop or delay
performance of the Work or delivery of @b or materials simply because ai$pute
controversy[,] or questiondrosein the interpretation of the Subcontract, but rather, to continue
working “pendingthe determination ofgch dispute or controversyld. at 6 (Art. XIV, § 14.1).

Lastly, the partiesontemplatedhe grounds for contract terminationThe Subcontract
calls for a different outcome when the agreement is terminatedefawlt than when it is
terminated foiconvenience.

Termination for Default: ShoulfPlaintiff] fail to timely provide
labor, services, and/or materials for the Project in accordance with
the terms of this Subcontract, then Hirani shall have the rigiriyat
time upon7 dayswritten cure notice t¢Plaintiff] to terminate this
Subcontract and requifBlaintiff] to cease workereunder
Termination for Convenience: Should fli&vernmentijchoose to
terminate Hiranifor the convenience of the [Governmeritjen
[Plaintiff] shall be similarly érminated, and the obligations and

rights of the parties shall be in accordance with the prosibtine
prime contract for such termination for convenience.

Id. at 6 (Art. XV, § 15.1).



B. Events Arising in the Course of Plaintiff's Performance

The Projet was plagued with delays and disputiee timeline andsubstance of which
underlie he present litigationThe record begins, for all intents and purposes, wiedSACE,
by letter dated February 12, 20XBst gave Hirani noticeof its intent to terminate the Prime
Contractin light of Hirani's purportedfailure to perform in theagreed uponimeframe and
requiredHirani to show cause why the Prime Contract should not be terminagsefs.” Stmt.
of Factsf 7;Moldovan Decl. at 1819 (Ex. C).

After receiving the Show Cause Notice, Hinandte to Plaintiff? By letter dated February
18, 2013, Hirani informed Plaintiff ofhe USACE’s intent to terminate the Prime Contrac
requested Plaintiff submit any facts assisting Hirandemonstating why the Prime Contract
should not be terminated, andat&ld that ‘{tjhe USACE['s] contention is that [Plaintiff] has
delayed or simultaneously delayed this project and if you belién wiise [sic] you should have
been submitting delay schedules and information showing the delégidovan Decl. at 2326
(Ex. E), at 1[hereinafter Defs.” Ex. E] The letter identified several perceived deficiencies in the
timeliness and substance of the Work Plaintiff owed undesabeontract, including th&laintiff
had failed to send Hirani project scheduling informatiold. at 2. Hiranidemandedlaintiff
provide a detiged schedule o or before February 22, 2018ure its deficient performancand

identify any material facts regarding those deficiencies by adbusiness that dayd.

2 The record reflects that Hirani also wrote to Plaintiff ptereceivinghe USACE's first Show Cause Noe. By
letter dated February 13, 2013, Hirani chastised Plaintiff faxdsamgone of Hirani’'sfield representative causing
him to quit; stated that the “items preventing timely completion [of the $ataab are] within [Plaintiff's] scope of
work and the current status of these items (caisson 12sepal project Stone work) are only due to [Plaintiff's]
actions or inaction regarding submittals and the execution and d¢anpdé the work”; and requested “a proper
schedule to show how you plan to complete yamntractwork by April 19th, 2013.” Malovan Decl. at 222 (Ex.
D).



Plaintiff responded to Hirani’s letter on February 22, 2013, and disthdaetie Work was
behind schedulePlaintiff noted that there is “no contractiyalequired completion date for this
project” and “there is not and never has been any mutually agreed upon edbedumly work to
be done regarding [Caisson 12] or any other work at the projstldovan Decl. at 2436 (Ex.
F), at 1. Additionally, Rdintiff provided an itemized list of 27 causes floe Project’'delay that
wereoutside Plaintiff's control.See idat 3—9 Amongst these, Plaintiff citetie Governmens
failure to obtain necessary permits and coordinate neighboring groyecttherdelays;‘change
order work . . . in excess of $500,000 . . . increasing the project scopedyhan 20%”Hirani
and thedJSACE's failureto provide field management on sigg)dHirani andthe USACE'sfailure
to “timely process Payment Requisitions for the project and makeletand proper payments
to [Plaintiff], from which necessary cash flow[tlaintiff] could be properly maintainédid. As
part of its response the USACE’s Show Cause Na#,by letter dated February 25, 2018tani
parrotedPlaintiff's reasongor delay attributabléo the Governmerand outlined a plan for future
progress.SeeMoldovan Decl. at 3746 (Ex. G)[hereinafter Defs.” Ex. G]

Substantial progresm the Pra@ctremained elusivehowever,and the record reflects that
Plaintiff and Hirani'srelationshipfractured in spring 2013 By letter datedViarch 12, 2013,
Plaintiff informed Hirani that it would be out gdroductive work on the Prajé within the
following three daysdue toPlaintiff and Hirani’'sinability to agree on the scope and price of
additional work Hirani had demandédirani’s failure to provide written direction on other aspects
of the Projectn light of changedr unanticipatedircumstances, aoutstanding engineering and
architectural layout problems witthe original plans for certain portions of the Praje&ee
Moldovan Decl. at 454 (Ex. H). As a result, Plaintiff explained, ivould be “forced to

significantly reduce [its] work forcet ahe project site . . . . [and its] heavy and light equipment



complement at the work site,” and would be “demobilizing specifialb pieces of heavy
equipment accordingly,” as well as “other tools and equipmentglthhenupcoming period” so as
“to mitigate damages and costs associated with the temporary shuatibeld operations due to
no fault of [Plaintiff].” Id. at 6. On-site supervision also posed a problefie record indicates
thatthere wasno onsite supervision from September 2012 tliough February 18, 2013 See
Pl.’s Opp’nto Defk. Mot. for Summ. J.ECF No. 46 [hereinafter Pl.’s Oppa Summ. J, Attach.
3, ECF No. 463 [hereinafterPIs.” Opp’n Attach. 3, at -10 [hereinafter Stephen Declf, 9.
Although a new supervisor began work on February 19, 2013, he quit on April 10,18013.0.
The USACE informed Hirani on March 15, 2013hat it had failed to satisfy th&how
Cause NoticeseeMoldovan Decl. at 55%1 (Ex. I), at 1,exacerbatingensons betweerthe
USACE and Hiranias well as betwedrirani and Plaintiff. The USACE rejected each of the 24
reasons Hirani had outlined as cause for the Project’s delay andtkeitT “key milestone dates”
that Hirani had to meet in order to avoid terationof the Prime ContractSee idat 1-5. This
led Hirani, in turn, to write Plaintifnd statehat “[ Plaintiff’'s] show cause response was not
acceptable.” SeeMoldovan Decl. at 6471 (Ex. K), at 1. The letter rejected Plaintiff'grior
statementhat there “has never been a mutually agreed schedule” be¢Rlaatiff] was always
responsible for providing the scheduling informatiequired to complete the. . [Work].” 1d.
Additionally, Hirani stated itdlways timely processed pegquisitions and made proper payments
to [Plaintiff],” but Plaintiff “refused to provide proper invoices or a schedule of valuesvgums
to their contract totdl. 1d. at 6. The invoices that had been submittétirani claimed,were
“inflated and intetionally attempfied] to exceed [Plaintiff's] subcontract valueld. At its close,
Hirani’s letter laid outthe 11°key milestone datesHirani hadreceived fromthe USACE and

stated thaPlaintiff had tomeetthose deadline® avoid termination of the Subcontradt. at 7.



Hirani noted that because certaleadlins had already passe@Jaintiff needed toprovide a
revised schedul®r completing the Work d.

Throughout this periodRlaintiff kept Colonial anthe USACE informed of Hirani’s failure
to payPlaintiff amouns it believed were owed under theb8antract On March 18, 201-3-prior
to receiving Hirani's rejection of its efforts &how cause-Plaintiff emailed Colonial to give
notice that it would be out ofavk as of the following day, March 19, 2013, and to seek inelp
securing paymenbr its performance thus farSeeMoldovan Decl. at 6263 (Ex. J). Plaintiff
claimed thaHirani had “flatly refused to honor their payment commitments anseshto commit
payment fraud,” causing Plaintiff to be “about out of operatimmpey.” Id. Plaintiff's e-mail

further stated that it had conferred witle USACE, which had told Plairffithat if it is “not able

to continue work for those twspecific reasons . . . . imonpayment and not able to proceed due
to Hirani’'s not authorizing the CO work properly . . . .. theraHiiwill probably be terminated at
once. . .... "Id. (alterations in original). Plaintiff sent anotherm&il to Colonal on March 26,

2013—after receiving Hirani's rejean of its efforts to show causestating that Hirani had not
paid Plaintiff, Plaintiff was “out of money, and the crews hdjeen off since Friday afternoon.
..... Without money and mutually agreed change orders to the sumtpfiPlaintiff is] not able

to proceed with any work at site [sic].” Moldovan Decl. at72 (Ex. L) [hereinafter Defs.” Ex.

L], at 1 (alterations in original)Plaintiff estimated that it was owed approximately $221,000 for
the pay period that ended on March 24, 2018. Plaintiff's letter stated thaPlaintiff had
conveyed this information tthe USACE, see id.at 2 and Plaintiff followed up with another e
mail to Coloniatwo days lateron whichthe USACE was copied, repeating that Plaintiff remained

out of productive work due to Hirani’'s failure to pageMoldovan Decl. at 7576 (Ex. M).



Hirani urged Plaintiff not to stofis work in light of thedisagreemenbver payment.By
letter datedMarch 28, 2013Hirani disputed thait owed Plaintiff for costs incurred as a result of
the delay, as Hirani attributed those costs to Plaintiff's awit,fandthat Hiranihad not fully paid
Plaintiff, asHirani believed ithad notreceived “a proper invoi¢g as required by the subcontract
agreement Moldovan Decl. at 7479 (Ex. N) [hereinafter Defs.” Ex. N], at 1. Hirani noted that
if Plaintiff thoughtit had not been paidifull, then Plaintiff shauld “specifically detail what [it
has] not been paid and provide a full atetailed schedule of values that sums to [Plaintiff's]
contract total Id. In the interim, Hirani directed Plaintiff toontinue working becausgtfhe
USACE was clear . . . théhey will terminate Hirani’s contract if work does not continueiciwh
will result in [Plaintiff]'s termination as per the subcontractemgnent and be directly due to
[Plaintiff]'s failure to continue work on the project.td. Plaintiff replied with @ email the
following day, in which it continuedotdispute that the delays weits fault and statea was
continuing to perform work on thHeroject buhad “simply run otiof productive work to perforin
in light of nonpaymen Moldovan Decl. at 8884 (Ex. O), at £2. Plaintiff urged Hirani tanake
the payments owed and provide change orders so productive work couldieoB&e idat 2-3.

By this poin{ Plaintiff believed Hirani owed it more than half a millionldod. In a more
formal letterto Hirani Plaintiff clarified that the last payment had received on or “about
December 5, 2012 was for work completed through November 20,”283@ Plaintiff had nb
been paid since, despitee USACEcontinuing togpayHirani. SeePls.” Opp’n Attad. 3at 28-45

(Ex. A) [hereinafter Pl.’s Ex. A], at-22 With its letter,Plaintiff included an itemized list of the

3 The parties do not dispute tithe USACE paid Hirani $285,947.84 in progress paymentdarch 4, 2013for

work performed by Plaintiff between November 22, 2012, and Feb&dr2013. ComparePl.’s Opp’'nto Summ.

J., A.’s Stmt. of Material Facts, ECF No.4%  3,with Defs.” Reply in Supp. of Summ. J., ECF No. 53, Defs.’ Resp.
to Pl.’s Stmt. of Material Facts, ECF No.-33 3. Plaintiff's letter alleged that, as of March 29, 2013, “Hinafdl]
invoiced tothe[USACE] and been paid tdate $3,475,273.12 through February 12, 2013 for base contract work and
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total paymentshe USACE had made to Hirani through February 20, 2013, and the total payments
that “SHOULD HAVE BEEN MADE to [Plaintiff]’through February 20, 2013, then compared
the difference to determine that Hirani owed Plaintiff $373,189.@B.at 3-4. This figure,
accordingo Plaintiff, did not account for (1) “specific extra work directed ather field charges
invoiced by [Plamtiff] to Hirani,” which exceeded the scope of the Work under the Sulzadint

(2) legal indemnification fees; or (3) “base contract[sid] change order monies for work
completed between February 13, 2013 and March 24, 20d34t 4. Adding in thosecosts and
making the bill current to March 29, 20Haintiff calculated thatirani owed it $524,907.18nd
demandedmmediate paymentld. at 4-5.

TheUSACEsubsequentlissuedHirania seond roticeof its intent to terminate tHerime
Contract SeeMoldovan Decl. at 8837 (Ex. P). The notice statethat Hirani was novb49 days
behindthe Project’s anticipatedchedule, with 369 of those days due to “contractdy or
inexcusable delays|,] and the remaining 180 days [due tO] . .-camapensable cwurrent or
weather delays.’ld. at 1. To avoid termination of the Prime Contrdae,USACE directed Hirani
to meet a new schedule of 13 “milestone datesderwhich constructiorwould be completed
andall requisite documents submitted by June 30, 20d3The USACE also warned that Hirani
had “placed completion of this project in jeopardy by disregardisgilligations to promptly pay
its subcontractorSee idat 2. Lastlythe USACE stated that, “in order to protect the interests of
the Govenment[] and due to the fact that the contractor is severely behiedwdeli it would

withhold $125,000 in payment until the Project was “substantial[ly] detpegd.” Id.

change orders[,]” but “only paid [Plaintiff] the amount of $2,248.56 for base contract work and change orders,
with the last payment being made to [Plaintiif] or about December 5, 2012.” Pl.’s Ex. A at 2.
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WhenHirani’s onsite supervisor quit on April 10, 201tBe USACE warnedHirani that it
was in breach of the Prime Contraahd directed Hiranito temporarily shut down Plaintiff's
operations, as of April 15, 2013, in light of Hirani’s failure to pdeviield supervision.See
Stephen Declf{ 16-12;PIs.” Opp’n Attach. 3t 56-51 (Ex. D), at 1.Plaintiff receivedverbal
noticefrom Hiraniof the need to temporarily suspend its operations on the afterndgqmibi2,
2013, and wrote to Hirani on April 14, 2013, to prowdetten confirmation of the reasons for
stoppingits performance SeeMoldovan Decl. at 9493 (Ex. R)

AlthoughHirani hired a new site supasor andPlaintiff resumedvorking onthe Project
on April 23, 2013 see Stephen Decl. 13, Plaintiff's performanceshortly came to a halt once
more. The USACE sent Hirani a lettesn Friday, April 26, 2013,notifying Hirani of its final
decision taterminate the Prime Contraetffective immediately SeeMoldovan Decl. at 94100
(Ex. T)[hereinafter Defs.Ex. T]. TheUSACE explained that it was termiirag the contract due
to Hirani's “failure to (1) complete the contract by the extended cdntaopletion date; (2)
respond to the Government’s repeated requests to correct performaieencies; and (3)
provide adequate assurances that the contract will be completed in thetmesat fd. at 1. The
letter specifically noted that “critical work onsite has ceased sincéM@&2h 2013 due to
subcontractor management and 4p@ayment issues,” and Hirani had “not submitted periodic
progress scheduleslt. Heavy rains prevented Plaintiff from performing aligrk on Monday,
April 29, or Tuesday, April 30, 2013SeePIs.” Opp’n Attach. 3t 81-159(Ex. J) [hereinafter
Pl’s Ex.J]. Plaintiff learned othe USACE's decision to terminate the Prime Contractor on April
30, 2013put Hirani toldPlaintiff on May 1, 2013, that Plaintiff was “not to stop workifggtause

Hirani intended to fight the terminatiorSee id. Plaintiff's Quality ControlRepors reflect that
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Plaintiff was on site andorking on May 1 2013, but on May 2, 2013, nodfk was performed
in light of the USACE’s termination of the Prime Contra&ee id.

Plaintiff's performancealid not resume.Hirani repliedto the USACE's final notice of
terminationon April 30, 2013 by rejecing the purported termination for default as defective on
the grounds thaHirani never receive@dn opportunity to cure anthe USACE had caused the
delays in constructionSeePl.’s Opp’n to Summ. J., Attach. 4, ECF No-4iGt 146-48(EX. T).
At some pointthereafter Hirani terminated the SubcontracCf. Second Am. Compl. ®8.
Colonial purportedly approached Plaintiff in June 2013 and asked Rlrtdmplete the Project.
See idf 20. Plaintiff requested that “its unpaid progress payments on the gadHaase contract
work [be] brought up to date,” but Colonial declined to pay these amamdsPlaintiff's work
on the Projecended See id.

C. The Present Litigation

Plaintiff filed suit in this courton April 29, 2014. SeeCompl., ECF No. Ihereinafter
Compl.] Neither Plaintiff's original Complaint nor Plaintiffs Amended@plaint demanded a
jury trial. See id. Am. Compl., ECF No3 [hereinafter Am. Compl.] In responsea Plaintiff's
Amended Complaint, Colonial filed four counterclaimsSee Def. Colonial's Answer &
Countercls., ECF No. 8 [hereinafter Colonial's Answer & CoutggdrcPlaintiff sought leave to
file a Second Amended Complaint oaldfuary 12, 2016, whicBefendarng did notopposeand
the court grantedSeePl.’s Unopposed Mot. for Leave to File Second Am. Compl., ECR2Hp.
Min. Order, Feb. 16, 201&Plaintiff's Second Amended Complairgpeatedhe same two claims
for relief contained in the first two complaints and, for the firee, included alemand for a jury

trial. SeeSecond Am. Compl.
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Plaintiff s Second Amended Complaedivances two claims. In Count I, Plaintiff brings
a breach of contract claim against Hirani, which alleges that Hiraacbed the Subcontract by
(1) wrongfully refusing to pay Plaintiff amountisie under the Subcontra?) delaying Plaintiff's
performance of its work, an@)(terminating the Subcontract withoudtice. Seeid. 1126, 28.
Plaintiff seekdo recover the amounts unpaid under the Subcontract, as well as amnadiditim
for the “unpaid reasonable valuetbéservices provided by [Plaintiff].1d. § 21. All told, Plaintiff
seeks$2,070,185.2 money damages, plus prejudgment interest, attorney’s fees, stadldo
129. In Count Il, Plaintiff asserts a claim under the Miller Act againdoflal, premisedon the
payment bond Coloniassued in connection with the Subcontratl in light ofHirani’s failure
to pay Plaintiff makes the same demand fooney damageagainst Coloniahs it desagainst
Hirani. 1d. 1 31 35

Following discovery, Defendants jointly filed a Motion for Sumyndudgment and a
Motion to Strike Plaintiff's Jury Deand. SeeDefs.” Mot. for Summ. J.; Defs.” Mot. to Strike
Jury Demand, ECF No. 45 [hereinafter Defs.” Mot. to StrikEhose Motions are now ripe for
review.
Il. LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that them@ genuine dpute as
to any material fact and the movant is entitled to judgment as a matdev.0fFed. R. Civ. P.
56(a). A “genuine dispute” of a “material fact” exists when the fact is “cepaftdffecting the
substantive outcome of the litigation” and “the evidence is such teasamable jury could return
a verdict for the nonmoving party.Elzeneiny v. District of Columhid25 F. Supp. 3d 18, 28

(D.D.C. 2015).
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In assessing a motion for summary judgment, the court looke &dts in the light most
favorable to the nonmoving party and draws all justifiable inferencethan party’s favor.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). To defeat a motion for summary
judgment, the nonmoving party must put forward “more than mere undag@diegations or
denials”; its opposition must be “supported by affidavits, declarsti@r other competent
evidence, setting forth specific facts showing that there is a gerasne for trial” and that a
reasonable jury could find in its favoElzeneiny 125 F. Supp. 3d at 28 (citing Fed. R. Civ. P.
56(e));Celotex Corp. v. Catretd77 U.S. 317, 324 (1986)Evidence that is “merely colorable
or “not significantly probative” will not defeat a motion for summparggment. Anderson 477
U.S. & 243-50.

[I. DISCUSSION

Defendants move for an entry of summary judgment in their fasdoboth Plaintiff's
common law claim for breach of contrg€ount I)and federal claim under the Miller Act (Count
II). As part of that mtion, Colonial also seeks summary judgment ame theory ofits
counterclaim for breach of contraehamely, that Plaintiff breached the agreement by failing to
provide work schedules, as required under the Subcantrastly, Defendantsiove to strike the
demand for a jury trial in Plaintiffs Second mdended Complaint. The court addresses each

motion in turn.

4 Colonialraised multiple counterclainis response to Plaintiffs Amended Complaint, includiwg counterclains

for breach of contractSeeColonial’'s Answer & Counterclsat 14-15. The only difference between the two breach
of contract counterclaims is that one identifies Hirani as the victiflaihtiffs purported breach, with Colonial
seeking to recover as assignee, while the other identifies Colonial éstitreof Plaintiff's purported breagctwith
Colonial seekingo recover as subroge&ee id. For ease of reference in the present discussion, the coust tefer
these counterclaims as a single counterclaim for breach of contract.
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A. Defendants Motion for Summary Judgment

The court begins its analysis with the federal question in this-eakether Plaintiff can
recover against@onial under the Miller Act, 40 U.S.C. 8§ 313defore turning to Plaintiff's state
law claim for breach of contract against Hiranid Colonial’s counterclaifior breach of contract

1. Plaintiff's Claim Against Colonial Under the Miller Act

Plaintiff's SecondAmended Complaint seeks relief against Colonial for Hirani’sriaila
payfor labor, services, and materials Plaintiff furnished to tluget. SeeSecondAm. Compl.
17 30-35. Defendantsubmit that Plaintiff's claim under the Miller Act is tévbarred because
Plaintiff did not file suit within one year of either the Subcontraedp terminated or the last day
on which it supplied labor or materials to the ProjeSeeDefs.” Mot. for Summ. J. at Q3.
Alternatively, Defendants contenthat Plaintiff's claim must fail because Plaintiff has only
claimed quantum meruit damages, whidfendants believare unavailable for a claiunder the
Miller Act, therebymaking it impossible for Plaintiff to prove “damadedd. at 16-17. Plaintiff
proffers thatit did timely file suit on April 29, 2014, because the last day it perforthed\ork
owed under the Subcontragas on May 1, 2013, and the Subcontract was not terminated until
Hirani directed Plaintiff to stop working on May 2, 201SeePl.’s Opp’nto Summ. Jat 12-14.
Additionally, Plaintiff submits that quantu meruit damages are available underihier Act.
Id. 14-15.

a. When the Statute of Limitations Begins to Run

The Miller Act legally obligates those wlomntractwith the federal government teork
on “any public building orpublic work of the [f] ederal[g]overnmentto obtain a payment bond

to protect subcontractors whooprde the labor and materials necessargaoy out the project.

5 Although each Count only pertains to ddefendantfor ease of discussion, the court refers to the arguments in
favor of summary judgment as belonging to both Defendants.

15



40 U.S.C. § 3131ln theevent the general contractor does not pay his subcontractors intHuiti w
90 daysof their performance, the Miller Act allows the subcontractor to file su

Every person that has furnished labor or material in carrying out

work provided for in a contcha for which a payment bond is

furnished under section 3131 of this title and that has not been paid

in full within 90 days after the day on which the person did or

performed the last of the labor or furnished or supplied the miateria

for which the claims made may bring a civil action on the payment

bond for the amount unpaid at the time the civil action is brought

and may prosecute the action to final execution and judgment for the

amount due.
Id. 8 3133(b)(1). The Act explicitly sets an outer limit on when those suits must ke fitdn
action brought under this subsection must be brongldter than one year after the day on which
the last of the labor was performed or material was suppyidtie personringing the action.”
Id. 8§ 3133(b)(4). When the statute of limiteons begins to run on@aimunder the Miller Actis
necessarily a faghtensive inquiry. SeeEx parte 8. Sur.Ins. Co, 247 U.S. 1920 (1918)
Neither he Supreme Court nor thHa.C. Circuit has interpreted the Miller Acégcrual provision
but several other federal circuits and destcourts—including courts in thisDistrict—have done
so. As a general mattehe federal couts havetaken three approaches in determining wiien
statute of limitations begins to run on a claim under the Miltdr A

A majority of courts have heldhat only work performed and matessalpplied as part of

the original contraet-as opposed to corrective or repair work perforamieer final inspectionand
not provided for in the contraetfall within the meaning dflabor” or “materials”for pumposes of
the statute of limitationgprovisionin Section 313®). See e.g, United Statex rel. Interstate
Mech. Contractors, Inoz. Int'l Fid. Ins. Co, 200 F.3d 456, 45%0 (6th Cir. 2000)tJnited States
ex rel. Magna Masonry, Inc. v. R.T. Woodfield¢cl 709 F.2d 249, 2561 (4th Cir. 1983)see

also United Stateex rel. Hussmann Corp. Fid. & Deposit Co. of Md.999 F. Supp. 734, 742,
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744 (D.N.J. 1998) (collecting additional cased);United Stateex rel. Sate Elec.Supply Co. v.
Hesselden ConstCo, 404 F.2d 774, 757 (10th Cir. 1968) (applying this distinctionriearly
identical statutory language in Section 3133(b)(2) to patsn notice is timely given)Jnited
Statesex rel.Austin v. WElec. Co, 337 F.2d 568, 573 (9th Cir. 1964)game¢; United States
ex rel.Gen.Elec Co. v. Gunnar I Johnson & Son, Inc310 F.2d 899, 903 (8th Cir. 1962) (same)
At least twocourtsin this Districthave followed that approactsee Highland Renovation Corp.
v. Hanover Ins. Grp.620 F. Supp. 2d 79, 884 (D.D.C. 2009)United States ex reLank
Woodwork Cov. CSH Contractors, In¢452 F. Supp. 922, 924 (D.D.C. 1978).

The “correction-or-repair versus originatontract test’is distinct from the'substantial
completion rulg’ under which the statute of limitations begins to run “whenever Gyipé
contract law would deem substantial completion to have occurfeéd. & Deposit Co. of Md.
999 F. Supp. at 744Courts applying the substantial completiarie hold thatthe statute of
limitations continues to ruon a subcontractor’'s Miller Act clairaven“when ‘insubstantial’
subcontract requireemtshave not yet been completedd.; see, e.g.United Stateex rel. T.L.
Wallace Cons., Inc. v. Fireman’s Fund Ins. Co790 F. Supp. 680, 684 (S.D. Miss. 19%®e
alsoGen Ins. Co. of Am. v. United States rel. Audley Moore & Sod406 F.2d 442, 44314 (5th
Cir. 1969).

Lastly, a few courts have applied multifactor analysis—considering “the value of the
materials, the original contract specifications, the unexpectedenafuthe work, and the
importance of the materials to the operation of the system in \hegtare use—to determine
if the dde on which those materials or labor were provistsalld be the date when timaitations
period begins to run See United States ex relaCElec Supply Co. v. United States Fiél

Guaranty Co. 656 F.2d 993, 36-96 (5th Cir. UnitB Sept.1981) (articulating this approach for
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the first time);United States v. Benetech, LLIo. 12393, 2013 WL 3984006, at *7 (E.D. La.
Aug. 1, 2013) (discussing th8eorgia Electricfactors as a test distinct from the substantial
completion rule)aff’d sub nom. United States ex rel. Jems Fabrication, Inc. v. Fid. & Deposit Co.
of Md, 566 F. App’x 298 (5th Cir. 2014Fid. & Deposit Co. of Md.999 F. Supp. at 745
(describing and applying th8eorgia Electricfactors as distinct from the “correcti@n-repair
versus originatontract test” or “substantial completion test),; S Steel Co. v. United Pacific
Ins. Co, 935 F.2d 1201, 120-06 & n.3 (11th Cir. 1991)per curiam)(applying theGeorgia
Electric factors to interpret the Georgia Little Miller Act).

In the court’s viewthe latter two approachamnecessarilgomplicateapplication of the
statute The statutor text says “performed or . . . supplied40 U.S.C. § 3133(b)§4 not
“substantially perfamed” or “substantially supplied.”Moreover,Congress did not set out any
factors for the courts to weigh wheonsidering whether the labor or materials a subcontractor
supplies are of theight typeto fall within the meaning of the statut€®ver the yars, courts
following these approackehave embroideredrequirements an@xceptionsonto thetext that
simply do not exist on its faceThe malady is obvious: th&oad remedy Congregsovided to
ensure compensation sdibcontractors whbenefitthe public byworking onfederal projectfias
become, in many instances, a subjective-direwving exerciseéby judges unfamiliar wittthe
intricacies and nuances of construction work

Instead, e courtwill simply look to the contract to determine for what tasks the parties
agreedthe subcontractor would be compensated, then determine the last datachrthe
subcontraar supplied materials or labdor one of thos¢asks. This approachgenerallyaligns
with the one the majority of courts are takidmut avoidsthe unnecessary distinction between

“corrective or remedial work” and “original contract work” to detereniwhen the statute of
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limitations begins to runCf. United States ex reGE Supply v. C & G Enters., In@12 F.3d 14,
17418 (1st Cir. 2000) (interpreting the Miller Act statute of limaas provision broadly to run
from “the time that the last materiabw supplietifor the project

Focusing the analysis on the parties’ contractual agregeméhout providing room for
judicially created exceptionslso moreclosely track the text of the statute Subsectionb)(1)
defines those able to brirsgiit as “[e]very person that has furnished labor or material in carryin
out work provided for in a contract for which a payment borfdrisished under section 3131,”
40 U.S.C. 8§ 3131and subsectiofb)(4) restricts théimeline for filing thoselawsuitsto “no later
than one year after the day on which the last of the labor was performmedesral was supplied
by the person bringindhe actiori’ id. 8 3133(b)(4).By including thephraséthe person bringing
the actiofi in the statute of limitationgprovision the draftersexplicitly crossreferencd and
incorporated the earlier provisiotying thetwo together The words “labdt and“materials” in
(b)(4) find meaning through reference to (b)(1), which describes teoss in the context of
“work provided for in a contract The relevant contract is the subcontratite contracthat
obligated the prim contractor to secure a labunder Section 3131 Therefore, the statute of
limitations begins to ruwhenthe subcontractor bringing suit “last” performed labor or supplied
materials for “work provided for” in theulzontract.

In sum,to determine whether a claim is timely brotighder the Miller Act, the court need
only (1) identify thecompensable taskes which the parties agreed, as set forth irstifieontract
and (2)determinethe last date on which labor was performednaterials were supplied for any

one of those tasks
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b. Whether Plaintiff's Suit is Timely

Defendantlaim Plaintiff's suit 8 untimely foreitherof two reasons. FirsDefendants
contend that whethe Prime Contraatias terminated oApril 26, 2013 there was no longer any
work to be performednder tle Subcontracbecause “the onlgontract thatinked [Plaintiff] to
the Roject had already been terminated.” Defs.” Mot. for Summ. J. atlfilother words,
Defendants believe termination of the Prime Contract automaticathnated the Subcontract
ard cut offthe possibility ofany compensable work as of the ddte USACE terminatethe
Prime Contract Accordingly,they concludeApril 26, 2014 ,wasthe last day on which Plaintiff
could timely file suif making the suitPlaintiff filed on April 29, 2014, untimely. See id.
Alternatively, Defendantsubmitthat he last day Plaintifperformed Work, as that term is defined
in the Sulbontract, was oMarch 22, 2013and the statute of limitations began to run on that day
Id. at 12—-13. For supportDefendantgoint tothe series of-@nails in which Plaintiff advised
Hiranithat it was out of productive work in light of monetary constsaild. On that theorythe
last day on which Plaintiff could timely file suit w&arch 22, 2014.See id. Plantiff counters
that its suit is timely filed because the last daywhichit performed Work uder the Subcontract
was May 1, 2013—pursuant to Hirani’'s explicit instruction to continue working despite
termination of the Prime Contraetand the original Comgint wastimely filed on April 29, 2014
SeePl.’s Opp’n to Summ. At 12-14.

The court findDefendantsfirst theory unpersuasivgecause it misconstrues under which
contract Plaintiff perforned. Defendantgite three cases for the proposition that a subcontractor
cannotsupply labor or materials “carrying out workprovided for in a contrattwhen the
subcontrachas been terminated by the prime contractor, then simply assert jinatsgme logic

is true where the prime contrabais been terminatéd Defs.” Mot. for Summ. J. at 11Not so
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fast. The subcontractor is only ever “carrying out work provided for irs@dcontract—the
documentthe subcontractosigned® Although the subcontract may incorporate portions of the
prime contract to outline the work to be performed, such references domert agreement to
the subcontract intagreement tdhe prime contragtthe subcontractor is only bound by the
subcontact Attendant federal regulatisrconfirm thatthe subcontract operates independent of
the prime contract. After receiving notice that the prime contract has beanated, gorime
contractor is require@amongpther thingsto “[tlerminate all subcontracts related to the terminated
portion of the prime contract.” 48 C.F.R. § 49.104(b). That pimviwould be superfluous #s
Defendants posithe subcontract automatically terminated in response to the prime coeirart
terminated. A prime conractor could, in theory, seek to comply with the federal regulation by
including a provision in the subcontract that providesafttomatic terminatioapon termination
of the prime contractout he or she would need do so expres3lyus,termination ofthe prime
contract has no immediate effect on the subcontraess the subcontract so provides

Here, the text of the Subcontract confirms that termination of theeRZontract for default
did notautomatically terminate the SubcontracheBubcontracs “Termination of Agreement”
provisioncontemplates two circumstances in which the Subcontract could be term{fatetten
Plaintiff defaults by failing to “timely provide labor, s&®s, and/or materials for the Project” in
compliance with the terms of the Subcontract; or (2) when the Govertenemmates Hiranfor
conveniencgtherebytriggering termination of the Subcontract for convenierfseeSubcontract
at 6 (Art. XV, 8 15.1). There is neither allegation nor evidence bettwee cout suggesting the

Prime @ntractwas terminated for convenience; indetbeUSACE'’s termination letter expressly

6 This makes intuitive sense: there may be more than one subcontoattitnuting to the creation of a federal project
outlined, in whole, in a prime contraethe individual subcontracts define the work to be carried out by each
subcontractor.
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cites default. SeeDefs.” Ex. T. Therefore, the court findtat termination of the Prime Contract
for default onApril 26, 2013,had no eféct onthe Subcontract The Subcontrachad to be
terminated separatelgee48 C.F.R. 8§ 49.104(bgnd prior to its termination, Plaintiff could
continue to carry outWork under the Subcontracuch that the statute of limitations had not
startedto run. The courttherefore rejectDefendants’theory that termination of the Prime
Contract on April 26, 2013, caused the Subcontract to terminatdarstiatute of limitations to
begin running.

Defendants'second theorydentifies the right legal framework for determining whbke
statute of limitations began to run on Plaintiff's Miller Act alabut there is a genuine dispute as
to whether Plaintiff performed compensable wafter April 29, 2013 Plaintiff has put foward
severalQuality Control Reportghat contemporaneously and specificalpcumentthe tasks
Plaintiff performed each day at tR¥oject’'sworksite. The Reports for April 29 and April 30,
2013, state thano work took place on those days due to hesig. SeePl.’s Ex.J (Quality
Control Reports for April 29 and 30, 2013)he Report br May1, 2013, reads as follows:

WORK PERFORMED TODAY All crew members in today;
Today, clean up lumber and WWF fabric imegp off of East e

of project; Backfillremaining East Side Grade Beam cutting hole
along curb line at East Side of Project; Remove that covering lumber
and plywood and take to staging yard; Install temporary fence at
construction entrance East Side at end of day; Finish grass cutting
and cleanup of any trash or debris at East Side from construction
operations; West Side take down adidaassemble [sicMOT
signage from stands; Take signs back to staging yard; Remove MPT
barrels from site today and take to staging yard; NakeF fabric
mesh fromWest Sideside [sic] [illegible] areas b&do staging yard

for storage; Cleanup West Side work area of any possible remaining
minor construction trash from last week work; Move all heavy
equipment from West Sidgork area to Staging Area todaytean

up heavy equipment at West Side before move to stagingadsea
trailers, etc. . . .Leave CAT 325CXL and Drill and 10’6” Stick on
West Side until move here this week; Move sanitary toilet to area
where service can pick it up; Buttom [sic] umstruction entrances
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with Orange snow fence for temporary period; Apparently some
walkthrough tomorrow per George Barger; by Noon Time all small
heavy equipment, signage, formwork, lumber, and related items
were into staging yard bjPlaintiff's] crews; Holes were getting
backfilled; safety fences were going up, and cleanup at site was
occurring by [Plaintiff] Heavy equipment maintenance and cleanup
and greasing in afternoon;

EXTRA OR ADDITIONAL WORK: Temporary close down of
project site per George Bargeer yesterday; Some walkthrough is
tomorrow; Remove MOT devices and equipment and items from
site for now to Stage Area; All extra work today due to termination
if [sic] Hirani; Safety and project close up for safety possithg
term;

REMARKS: . ... Called Eric Hirani back at 10:45 AM to see why
he called me about 9 times this morning; At opening of phone call
he was a smart ass, [illegible] why | would not drop my other calls;

| told I [sic] do not drop calls, he knew that alreadg;then vanted

to talk about the stone and other work; I told him that George Barger
had told me this morning that Hirani had gotten fired yesterday; Eric
saidthey werdfighting it and that | was not to stop any work at site;
He said he wanted to be clear aboutttfold him only got work

left for albut 1 day in any event; Need C&hswers on traffic
control, and other items; He started yelling at that point; | then asked
to get off the phone and would not talk to him this way; He then
called back several minutestér asking me what | was going to do

if he can nofsic] get the firing reversed; Told him did not know
here; | asked him what the Surety Company said on this; He siad
[sic] that they have not commented other than to say they will study
the matter; Told bcourse thafsic] what they say in these matters;
After a few minutes he said that he would get back to me on
continuing to work here, but that | was not to stop working; Told
him needed to answer [sic] in next day or so, so | can plan moving
out if necessary; He acknowledged fthis

Id. (Quality Control Reportor May 1, 2013) This Reportraises a genuine issue of material fact

concerning whethéplaintiff performed compensable work untlee Subcontract on May 1, 2013

Schedule B of the Subcontraethich identifies the Work in greater detail, specifically includes:

“Furnish & install all fencing (site, silt, tree protectivenporary) and relocate as per the drawings

and specifications with appropriate signagég&eSubcontract at, 9(Art. I, §1.3; Sch. B, Pt. 11).
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At the same timegthe Subcontract makes clear that cleaning up the warksiteding removal of
all equipmentjs not compensable work andasto be performed d®laintiff's own cost. See id.
at 3(Art. VII, 8 7.1). The Report dicusses both installation of fencing aathoval of equipment
from the worksite as well as indicates that Plaintiff was performing “extra worklight of
Hirani’s termination SeePl.’s Ex.J(Quality Control Report for May 1, 2013t is unclear tdahe
court whether Plaintiff's efforts on May 1, 2013, were solelglean up the worksite in response
to the phone call with Hirani or whethé&tlaintiff performed both compensable and +on
compensable work that dayf the latter then the statute of lin@tions did not begin to run until
May 1, 2013 making Plaintiff’'slawsuit timely filed on April 29, 2014 if the former thenthe
limitations period began to ruron some dat@rior to April 29, 2013,when Plaintiff could not
perform any worldue toweather conditiongnaking Plaintiff's suit untimely.

In sum,Plaintiff has advanced significantly probative evidence itha¢rformed Work on
the Projectfter April 29, 2013and that a reasohke jury could findits suit was timely filed See
Andeson 477 U.S. at 24%0;Elzeneiny 125 F. Supp. 3d at 28 hus, there is a triable issue of
fact as to the last day on which Plaintiff performed Work on th@é&tro

C. WhetherPlaintiff Can Recowvein Quantum Meruit

Lastly, DefendantsubmitthatPlaintiff's claimfails, even if timelyfiled, because Plaintiff
cannot recover in quantum meruit for a material breach under the Mdtemwhichis the only
theory of reliefPlaintiff alleged SeeDefs.” Mot. for Summ. J. at6. It follows, according to
Defendants“that [Plaintiff] cannot prove an essential element of its claim against Colamial
Colonial is entitled to summary judgmentld. at 17. Plaintiff contestBefendantsreading of
the case law andssertghat quantum meruit damages areilabde against a surety on a Miller

Act claim. SeePl.’s Opp’n to Summ. J. 44-15.
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Defendantstheory misunderstands ttext of the statuteTo statea claim under the Miller
Act, a plaintiff need only make owb elements’(1) it has'furnished labr or material in carrying
out work provided for in a contract for which a payment bond is faedisinder section 3131
and (2) it'has not been paid in full within 90 days.United States ex rel. TenWalley Marble
Holding Co. v. Grunley Consi{r433F. Supp. 2d 104, 114 (D.D.C. 2006) (quoting 40 U.S.C.
8 3133b)(1)). A specific theory of damages is not a necessary element.

Additionally, Defendantsteading of the case law is mistakenlthAugh the D.C. Cingit
has not conclusively helthatrecovery in quantum meruit is available under the Miller veén
the general contraamt breaches the subcontrastverafederal appellateourts havelone so Seg
e.g, United Stateex rel.Bldg. Rentals Corp. v. WCas & Sur. Co., 498 F.2d 335337 (9th Cir.
1974);United Stateex rel.Coastal Steel Erectors, Inc. v. Algernon Blair, |@d9 F.2d 638, 640
(4th Cir. 1973)S.Painting Co. of Tenn. v. United Statssrel. Silver222 F.2d 431, 4334(10th
Cir. 1955) United States ex rel. SuSontracting Co. 146 F.2d 606, 610, 612 (2d Cir. 1944s
discussedbelow, there remains a genuine issue of material fact concerning whether Hira
breached the Subcontrathus squarely placindi¢ facts presented that category of cases in
which other courts have recognized recovery in quantum meruit to be availalhes court
anticipates the D.C. Circuit may adats sister Circuitsteasoning, as it already has recognized at
leastone instance in which equitable recovery under the Miller Asgpppsopriateand, in so doing,
citedfor support “cases decided under the Miller Act that allow quantumitmecovery against
a surety.” SeeUnited State®x rel.Heller Elec Co. v. William F. Klingensmith, Inc670 F.2d
1227, 123233 (D.C. Cir. 1982)holding thatwhen the prime contractor has caused delay of the
subcontractor’s performancé surety is liable for the value of material and services provided at

the time they were providgdand citingWestern Casualty & Surety Ca198 F.2d 335, and
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Algernon Blair Inc, 479 F.2d 638 Moreover the Supreme Court has statad more than one
occasionthat the Miller Act “was intended to be highly remedial and shdag construed
liberally.” Fleisher Engg & Constr. Co. v. United Statesx rel.Hallenbeck 311 U.S. 1517-18
(1940); accord United Stateex rel. Sherman v. Carter353 U.S. 210216 (1957) seeUnited
Stateex rel.Noland Co. v. Irwin316 U.S. 23, 201942). In light of such emphasis on the statute’s
remedial purposeeven were theD.C. Circuit to conclude recovery in quantum meruitngt
availablefor a Miller Act claim when the general contractor has breached the subconbmct
court doubts the Circuit would forecloBéaintiff from recovering altogetheimply for failure to
plead thecorrecttheoryof recovery. Thus, the court concludes Plaintftlaim does not fail as
a matter of law simply because Plainséfels relief in quantum meruit.

2. Plaintiff’s Claim Against Hirani forBreach of Contract

Plaintiff also seeks relief againsHirani for breachof contract because Hirani
(1) wrongfully failed to pay Plaintiff amounts due under the SubconfoacWork performed,
causing delay of Plaintiff's performance; and (2) terminated the $tiaod without notice See
Seconddm. Compl. 11 8, 28 Plaintiff seeks to recover the reasonable value of its serviced) whic
it submits is $2,070,185.23Seeid.  29; Moldovan Decl. at 1606 (Ex. U) [hereinaftePl.’s
Revised Rule 26(a)(2) Distlat2. That sum incldes‘[ tlhereasonable gross profit for heavy and

highway (civi) construction work in the metropolitan DC area during the 20013 time period

"To be clear, the court does not read Plaintiff's Miller Act claineteksnly quantum meruit damages. True, Plaintiff
seeks “[t]re unpaid reasonable value of the labor, materials and services provided tojeélsg”Rvhich Plaintiff
asserts is over $2 million. Second Am. Compl. ¥B32 As just discussedptthe extent Plaintiff seeks monetary
compensation for work performed logy what the Subcontract called for, such damages are recoverableaunder
theory of quantum meruit. When Plaintiff's demand is properly unoisishowever, it also encompasses the unpaid
amounts that Plaintiff claims it is owed for work performed unlderSubcontractSee idJ 14 (alleging Plaintiff is

due “$571,447 from Pay Requisition Nos—29, which Hirani and Colonial . . . failed to pay”). Those are contract
damages. Ultimately, the trier of fact will have to decide how to apportion Hlaiok#imed Miller Act damages, if
any.
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when Plaintiff performed Work on the Project, whielaintiff calculated a 35percentof direct
costs. IP’'s Revised Rule 26(a)(2) Disdt 2, 5.

Defendantsmove for summary judgmenon Plaintiff's breach of contract claiman the
groundthat Plaintiff's claim fails as a matter of law because recovery in quanterit is not
possible when a valid and enforceable contrditte the Subcontraet-exists. Instead Defendants
submit, Plaintiff is bound to the terms of the Subcontradiich set a fixed price for the Work
andpreclude$laintiff from recovering any amount beyottdtfixed price absertirani’s written
consent. Thus, becausePlaintiff has not submitteény evidence of damages for which the
Subcontracallows recovery,Defendantcorclude Plaintiff cannot prove Hani breached their
agreement.SeeDefs.” Mot. for Summ. J. at 45.

To state a claim for breach of contract under District of Columbid e, moving party
must show (1) a valid contraekistedbetween the parties; (2) the contract created an obligation
or duty; (3) the other party breached that duty; and (4) the mousirg was damaged as a result
of the breachCorp. Sys. Res. Wash. Metro. Area Transit AutB1 F. Supp. 3d 124, 12B.D.C.
2014) As a general matter, the existence of a valid and enforceable contract pragilaiesff
from recovering under a theory of unjust enrichme®ge Harrington v. Trotma®83 A.2d 342,
34648 (D.C. 2009). Howevethe DOstrict of ColumbiaCout of Appeals has recognized that, in
the narrow circumstancgw]hen an express contract has been repudiated or materially breached

by the defendant, restitution for the value of the-hoeaching party’s performance is available as

8 Both parties assume that District of Columlaia governsclaims arising out of the Subcontraand the court agrees.
The District of Columbia plainly is the jurisdiction with th@ost significant relationshigo the dispute.See Shaw
v. Marriott Int’l, Inc., 605 F.3d 1039, 1045 (D.C. Cir. 201®laintiff's claim concerns a contract for a construction
project located in the District of Columbia, to be performed for arédmvernment entity headquarteredtihe
District of Columbia, and the text of the contract directs the partieg tdlourt system in the District of Columbia”
for resolution of at least certain disputes arising under the con8eeSubcontract at 1, 6 (Art. I, 8 1.1; Art. XII, §
12.1). Accordingly, Plaintiff's claim is subject to District of Columbia contraet. |
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an alternative to an action for damages on the contraee’v. Foote481 A.2d 484, 485 (D.C.
1984) (per curiamjaccord Harrington 983 A.2d at 34648;see Shtauber v. Gersddo. 16961,
2017 WL 972088, at *6 (D.D.C. Mar. 10, 201 xonsequentlydepending on the fagtanon
breachingplaintiff who is a party to a contraatay seek relief for the reasonable value of the
services rendereghther tharfor contractdamages

The court is unpersuaded that Plaintfénnotsucceed on itbreach of contract claim
against Hiranias a matter of lavgimply because Plaintiifalculates its damages basedtoa
reasonable value of iservicesas opposed tthe text ofthe SubcontractAs a preliminary matter,
failure to attach the proper “legal label for the relief soughhat cotrolling so long as the
complaint complies with [the localvil rule] to put defendant on notice regarding the nature of
the claim.” Lee 481 A.2d at 487 n.8. Plaintiffs Second Amended Complaint plainly put
Defendants on notice that it claimed it wasrthged by Hirans failure topay for the services and
materials it provided SeeSecond Am. Compl. 1, 9-10, 13-14, 21, 2526, 29 cf. Sup. Ct.Civ.
R. 8(a) More importantly, thougtthe law in the District of Columbia plainly allows for recovery
in quantum meruit, as an alternative to contract damages, when #adaetf breached the
contract—precisely the facts Plaintiff allegeSee Lee481 A.2d at 487.Here, the 8bcontract
both provided for a suoertain amount to be paid upon the Work’s caetiph and contemplated
compensating Plaintiffhould the amount of Work need to be enlargéte Subcontract states
that “the sum to be paid by [Hirani] to [Plaintiff] for the sadbry performance and completion
of the Work and of all of the dutiesplgations, and responsibilities of [Plaintiff] under this
Subcontract . . is $2,845,600.00 ... subject to additions and deductions as herein provided.”
Subcontrat at 2 (Art. 1ll, 8 3.1). The agreement alsalows Hirani “to make changes, additions,

and/ordeletions in the Work as it madeem necessary upon written order,” but only permit
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Plaintiff to seek additional compensatitom extra or additional workdonepursuant to a written
order, signed by the representative designated by [Hirahd."(Art. 1V, § 4.1). Plaintiff has
alleged that Hirani materially breached the Subcontrastdpyiring Plaintiffto perform additional
work but failing to pay Plaintiff for such performanceeSecond Am. Comp# 10. To support
its claim, Plaintiff ha presented sworn statements and evidence of payment history itaeind
both an enlargement of the Work performed under the Subcontractompaymentor that
performance SeeStephen Declf 7;Pls.” Opp’n Attach. 3t 2845 (Ex. A.) at 2;id. at 46-47
(Ex. B). Thus there remains a genuine dispute as to whether Hirani breached that&adidwy
withholding from Plaintiff paymentsowed under the Subcontraaither for work expressly
contempated by the Subcontract additional work demanded Wyirani. See Elzeneinyl25 F.
Supp. 3d at 280n these factRlaintiff may seek to recover the reasonable value of its services
and the materials furnished an alternative to contract damagese Shtaube2017 WL 972088,
at *6.
3. Colonial’'s Counteclaim for Breach of Contract

Although Coloniak counterclaimalleges that Plaintiff breached the Subcontract iles®
than 16 different ways, Colonigeeks summary judgment only as to whether Plaintiff breached
the Subcontradby failing to provide schedules and scheduling informatiHlirani during the
Project. SeeColonial’'s Answer & Counterclat 14 Defs.” Mot. for Summ. J. at 3+21. Colonial
complains thaPlaintiff’s failure to provideHirani with the schedules and schedulinfprmation
causedhe USACE to terminatéhe Prime Contract for defautherebydamagingoothHirani and
Colonial. SeeColonial's Answer & Countercls. at 14For the reasons that follow, the court
concludes there remain triable issues of fact concerning the séoP&intiff's scheduling

responsibilities under the Subcontract and whether Plaintiffiéafthose responsibilities.
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Both Colonial and Plaintifbelievethe text of the&Subcontracanswers the questionwho
was responsible forheé Project’'s schedulin Indeed, ach party hangs its hat on the phrase
“scheduling information” in Article II, SectioR.2 of the SubcontracColonialcontend that that
phrase obligate@laintiff to overseeall schedulingmatters forthe Progct and Plaintiff'sfailure
to do so constituted a material breach warranting termination of the StdmtoseeDefs.’ Mot.
for Summ. J. all8; cf. Defs.” Mot. for Summ. J., Attach. 2, ECF No.-24hereinafter Hirani
Decl], 157 Plaintiff contends that the Subcontrambligated Plaintiff toprovide only
“scheduling informatiofi which it complied with in full,but theoverarching schedul®or the
Projectwas Hiranis responsibility.SeePl.’s Opp’nto Summ. Jat 15-16.

For ease of discussion, the court groupsréevant portions of th&ubcontragtwhich
read as follows

[Plaintiff] shall provide the entire scope of work to construct and
manage the 17 Street closure structure except for the Project
Manager and the misc. metal structures/panels as requireday Hi
under the base bid to the USACE and related work required . . . for
the Local Flood Protection Project @M3treet Closwe Structure

... located at 17Street . . . .

The scheduling of all construction operations at the Project,
including the Schedule, shall be as mutually agreed with [Hirani],
and [Plaintif] shall, if requested, furnisall scheduling information

in such form and detail as requested by [Hiratoi]the satisfaction
[of] [Hirani], and [Plaintiff] shall furnish such inforation within
seven (7) days of request. [Plaintiff] shall also update and/oerevis
such information as requested by [Hiraai]l any time, either prior

to or during the performance of its Work.

In the event[Plaintiff] fails to commence the Wor&fter being
notified in writing to do spor should [Hirani] judge that [Plaintiff]
is delaying the process of thWork or notcomplying with the
Schedule, or not pursuing the Work in the manner set forth by the
drawings, specifications or the other Subttant Documents, or in
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a thorough and workmanlike manner, [Hirani] shall notify [Plaintiff]
in writing, who shall, within seven (7) calendar days thereafter,
furnish additional materials are required by [Hirani] and employ
additional workmen, equipment asdpplies, as required, so as to
bring the Work into conformity with the Schedule or as required by
[Hirani], or be found in material breach andfaidt of this
Subcontract, at ghoption of [Hirani].

Subcontract at-2 (Art. |, §1.1; Art. Il, 88 2.2 2.3.

Two things are clear frotine plain language of tHfeubcontract Plaintiff was obligated
to provide“scheduling informatiosi “i f requested and contrary to Colonial’'s argumerttjrani
bore some responsibilifpr “the Schedule.”The operativesentence in Section 2.2 states: “[t]he
scheduling of all construction operations at the Project, indutiie Schedule, shall be as
mutually agreed with [Hirani], and [Plaintiff] shall, if requestednish all scheduling information
in such form and detl as requested by [Hiranilo the satisfaction of [Hirani]. . .” Id. (Art. Il,

§ 2.2). The parties plainly gave this clause special attention, because the altonasfy “shall
be” and preceding “Hirani” are crossed out and replaced with thevnitieth words “as mutually
agreed with.”A natural reading of the clause makes it clear that Plami$hot solely responsible
for “the Schedule.” Plaintiff, as the subcontractwgs responsible for providing “scheduling
information” “if requestedby Hirani. Why might Hirani requestchedulingnformation“in such
form and detail as requested by Hirani” and “to the satisfactionrahF? In order to “mutually
agree” to“the Schedulé Althoughthe Subcontract does not define the t&aichedule,’it likely
includes “[t]he scheduling of all construction operations at tge&t.” Thus, a straightforward
reading of the Subcontract provides that Hirani’'s assent was requited schedulingof all
construction operations. Colonial's suggeted reding of the Subcontraetthat Plaintiff's
obligation to provide “scheduling information” means it was respds$or all scheduling of the

Projectand that Hirani bore no responsibility forbulldozesthe clear contractual language.
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Additionally, Plaintiff has pointed to probative evidence that it was not reggensr
preparing all scheduling matter relating to the Project. Htaintiff providedmaterialreferenced
by and incorporated intthe Subcontraas part of “the Work” for which Piatiff wasresponsible,
but whicharenot part of Defendant€xhibit—specifically, Section 082 01. SeeSubcontracat
1, 8(Art. I, 8 1.3 Sch. A; Stephen Decl. 1 20That Section states) part:

3.1 GENERAL REQUIREMENTS

Prepare for approval a Project Schedule, as specified herein,

pursuant to the Contract Clause, SCHEDULE FOR

CONSTRUCTION CONTRACTS. Show in the schedule the

sequence in whicthe Contractor proposes to perform the work and

dates on which the Contractor contemplates starting andlebing

all schedule activities. The scheduling of the entire project,

including the design and construction sequences, is required. The

scheduling of construction is the responsibility of the Contractor

Contractor management personnelllshatively participate in its

development. SubContractors and suppliers working on the project

shall also contribute in developing and maintain an accurajecPro

Schedule. The schedule must be a forward planning as well as a

project monitoring tool.
Pl.’s Opp’n b Summ. J., Attach. 4, ECF No.-46at 6985 (Ex. N). Although theabovequoted
texttalks about the responsibilities ‘the Contractdrand“the SubContractgt by incorporating
this document into the Subcontract as “Work” for which PlaintdéwesponsibleseeSubcontract
at 1(Art. I, 8 1.3),it is plausible thaPlaintiff wasto performall the scheduling responsibilities of
the Contractor and SubContractorthis document It is equally plausiblethough,as Plaintiff
posits,that Hirani was only responsible for those tasks assigned t&uh€ontractor in this
document—namely, “contribut[ing] in developing and maintain[ing] an accur&ject
Schedule.”SeePl.’s Opp’'nto Summ. Jat16. Clearly, this evidence generates further dispute as

to who was responsible for the Project’'s scheddle.light of this ambiguity, the countnay

consider evidencbeyond the four corners of the Subcontra8ee Armemin Assembly of Am.,
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Inc. v. Cafesjian758 F.3d 265, 278 (D.C. Cir. 2014Plaintiff also provided evidence that Hirani
specifically hired an individual to create an overarching scheduléhé Project. SeeStephen
Decl. 11 2322, 25 (explaining that iFani hired an outside scheduler, Tom Miller, “to prepare the
overall Project Baseline Schedule”); Pl.’'s Opp’n to Summ. J. at &t &hdence also indicates
Plaintiff was not charged with all scheduling responsibilities.

Lastly, ambiguity surrounding thele of the Project Managaiso precludes an entry of
summary judgment in Colonial's favor on its counterclaifthe Subcontract is silent as to the
scope of the Project Managerssponsibilities, but plainly calls for an individual otherrtha
Plaintiff to fill the role ofProject Manager. Plaintiff was responsible for “the entire scope i wo
to construct and manage thé"Street closure structuexcept the Project Manag&rSubcontract
at 1 @Art. I, 8 1.1) (emphasis addedAnd, Schedule B expressly obligateintiff to “[p]rovide
project supervision (Superintendent, Site Safety Officer, TrafficttGbfficer) except for a
project manager to act on behalf of [Hirani]” and“tark with the Hirani project manager in
submitting monthly requisitions, progress updates, etd.”at 9 (Sch. BPts. 2, % (emphasis
added). These contractual provisions indicate Hirani may have had ultimatedidaig
responsibility, as the Project Manager was part of its teémdeed, he record supports that
inference. In certain correspondence, for example, Eric Hirani signeani® as “Project
Manager” but also asserts that others are serving as Project MamatiatHirani is attempting
to find a Project ManagerSeeMoldovan Decl. at 222 (Ex. D) Defs.” Ex. E;Defs. Ex. G.
Consequently, the scope of the Project Manager’s dudties Hirani’'s duties—is unclear on the
present record but may have included ultimate responsibilithé&®&thedule.

In sum the text of the Subcontradhe additimal evidence Plaintiff presentand the

ambiguity surrounding the role of the Project Mandgadthe court to conclude there exists a
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genuine issue of fact aswho wasresponsible for “[tlhe scheduling of all construction operations
at the Project, including the SchedulseeSubcontract at {Art. I, § 2.2), and, correlatively,
whether Plaintiff satisfied its contractual obligation.

Even assuming Plaintiff was ontgsponsible for furnishing “scheduling informatioa
genuine dispute of material fastould still existas towhether Plaintiff satisfied itsontractual
obligation. The Subcontract plainly states that Plaintiff would béreachand the Subcontract
subject to termination if Hirani determin®@laintiff was delayingerformance othe Work, which
could reasonably be read to includelayingits provision of “scheduling information” upon
request. SeeSubcontract at 2 (Art. Il, 8 2.3).Each party has puforward probative and
contradictory evidence as to whether Plaintiff provided all the “sdimeginformation” that was
requested.Hirani points to correspondence sent to Plaintiff on February 18u&ey 18, March
22, and April 2, 2013, in which Hiramepeatedly told Plaintiff that it needed scheduling
information. SeeDef.’s Mot. for Summ. J. at 320; Hirani Decl. 119, 10, 13, 15. Plaingtfbmits
that it “provided Hirani with ‘Three Week Look Ahead Schedules’ on a week$ystthroughout
the life of the Project” regarding its own activities, which were incorporatedweekly progress
meetings Plaintifind Defendantattended SeeStephen Decl{f . On therecord presented,
the court cannot determine whethBfaintiff fulfilled its responsibilities or breachethe
Subcontract.

Thus the court concludes there exist genuine issues of material fact aswbegther
Plaintiff was responsible for all scheduling aspects of the Prajedt(2) whether Plaintiff satisfied

its contratual obligations.
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B. Defendants’ Motion to Strike Plaintiff's Jury Demand

Defendants move to strike the jury demand in Plaintiffs Secondnélies Complaint on
the ground that it was not timely notice®eeDefs.” Mot. to Strike Jury Demand, ECF N& 4
[hereinafer Defs.” Mot. to Strike], at-23. Defendants acknowledge that they did not oppose
Plaintiffs motion for leave to file its Second Amended Qdeimt, but contend that their
acquiescence was predicated on Plaintiff's misrepresentation thawheamened pleading did
not contain a jury demandSee id at 2; Defs.” Reply in Supp. of Mot. to Strike, ECF No. 52
[hereinafter Defs.” Reply to Mot. to Strike], at 2. Specificallyfddelants state they were the
victims of a baiandswitch becausélaintiff gave Defendants draft version of the Second
Amended Complaint that did not contain a jury demand, sought th@io\ag, and upon filing
the actual Second Amended Compladitd not alert them or the court to the new demand for a
jury trial. SeeDefs.’ Reply to Mot. to Strike at 2.

Plaintiff submits that it properly served Defendants with ity glemand in its Second
Amended Complaint, which Defendants did not oppose, and Defendantsl stad now be
permitted to revoke their consei@eePl.’s Opph to Defs.” Mot. to Strike, ECF No. 47 [hereinafter
Pl’s Opp’n to Mot. to Strike], at-3. By consenting to the filing of the Second Amended
Complaint and failing to oppose the jury demand until moaa & year later, Plaintiff asserts that
Defendants wived their opportunity to oppose trial by jurgl.; cf. Defs.” Reply to Mot. to Strike
at 2 (acknowledging that Defendants did not object to Plamtgity demand until mid\pril
2016).

Under Rule 38 of the Federal Rules of Civil Procedure, a paxityes a jury trial unless it
serves its demand on opposing counsel “no later than 14 dewythaflast pleading directed to the

issue is served” and “files] the demand in accordance with Rule 5(dyl” R Civ. P. 38(b), (d).

35



Amending a pleading dsenot “revive a righto jury trial previously waivedn the issues already
framed by the original pleadings9 CHARLES WRIGHT & ARTHUR MILLER, FEDERAL PRACTICE
& PROCEDURES 2320,Westlaw (database updated Apr. 20E8e also Great Socialist People’s
Libyan Arab Jamahiriya v. Misk683 F. Supp. 2d 1, 10 (D.D.C. 2010)

The court holds that Plaintiff's jury demand is untimely. Plainaféed the exact same
two claims in each of its three complaints: a claim under the Milletragatnst Colonial, and a
claim for breach of contract against Hira@eeCompl.; Am. Compl.; Second Am. Comgdtven
assuming thaColonial's pleadig of counterclaim®n June 202014,in response to Plaintiff's
Amended Complaint extended the time for Plaintiff's jury demahdricks, Blocks & Concrete
Co. v. Frontier Ins. C0.39 F. App’x 610, 61312 (D.C. Cir. 2002) (per curiamplaintiff would
have had to serve and file its demand no later Jngn7, 2014. Plaintiff's submission of a jury
demand on February 16, 2016, in its Second Amended Compiaiote than 18 months later
plainly is too late.
V. CONCLUSION

In light of the foregoing, the coudenies Defendant$Viotion for Summary Judgment
both as to Plaintiff's claims and Colonial’'s counterclaamdgrants Defendants’ Motion to Strike

Plaintiff's Jury Demand.A separate Order accompanies this Memorandum Opinion.

A

Dated: June 27, 2017 Amit P, a
Unitéd States District Judge
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