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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FLORIDA HEALTH SCIENCES
CENTER, INC, d/b/a
TAMPA GENERAL HOSPITAL,

Plaintiff,
V. Civil Action No. 14-0791 (ABJ)

SECRETARY U. S. DEPARTMENT
OF HEALTH AND HUMAN SERVICES

N/ N N/ N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Plaintiff Florida Health Sciences Center, Inc., also known as Tampa Gelosyatal, has
sued the Secretary of the Department of Health and Human Services to chakeagertys
calculation of the amoutihe hospital will receiveinder theMedicareprogramfor uncompensated
carefor fiscal year 2014 The Medicarestatute reques this payment to be calculatagsing a
number of factors, including “the amount of uncompensated care . . . for a peridedsbiethe
Secretary (as estimated by the Secretary, based on appropriate .data” 42 U.S.C.

§ 1395ww(r)(2)(C)(i). Tampa General claims that the Secretasgd inappropriate data when she
selectedhospital cost data updated in March 2013 instead of data updated in Aprilir2013
calculating thesgpayments,and it maintains that this violateitie Medicare statute and the
Administrative Procedure Acb U.S.C. § 55kt seq(“APA”). The Secretary mowdgo dismiss
because, among other reasdhs,statute precludes review oélfiy estimate of the Secretary for
purposes of determining the factoused tocalculae the paynent and‘[ a]ny period selected by

the Secretaryfor those purposes42 U.S.C. §1395ww(r)(3). Because the Court fils that

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2014cv00791/166188/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2014cv00791/166188/16/
http://dockets.justia.com/

plaintiff's claims fallwithin the scope of the preclusion provision, the Cuauilitgrantthe motion
to dismiss.

BACKGROUND
Statutory Framework

The federal Medicare program was established by Title XVIII of the Social SeAuwtit
of 1935 to provide health insurance to the elderly and disal#letyen, Inc. v. Smitt357 F.3d
103, 105 (D.C. Cir. 2004)The Department of Health and Human Services (“HHS”) administers
Medicare. See42 U.S.C. §§ 1395h, 1395u.

Part A of theMedicareprogram provides insurance coverage for hospéted home health
care, and hospicgervices Amgen 357 F.3dat 105,citing 42 U.S.C. § 1395c. d$pitals are paid
for inpatient services under the Inpatient Prospective Payment Systdiheyreceivea fixed
predetermineé@mount based ogach patient’s category of illnesSee42 U.S.C. § 1395ww(d).

Hospitals that serve “significantly disproportionate number of lemcome patients”
receive additional payments undit U.S.C. 81395ww(d)(5)(F)(i)(I). A hospital that receives
this payment is called a “disproportionate share hospital,” and the paymehédstoa “DSH
adjustment.”

The amounhospitalsreceive is based in part annual cost reports thatesubmitedto a
Medicare contractor at the endezchcost reporting periodSee42 U.S.C. 81395h. The agency
maintains tle data in the Hospital Cost Report Information System (“HCRIS”) databaske, a
hospitalsperiodically update their cost reports e databaseas new information becomes
available. SeeProvider Reimburseant Manual (Part 1), 8§ 2931.8ge alsdVledicare Financial
Management Manual, ci8, 8 10.4 (requiring contractors to timely update the databaseh
result, the databaseay containa series of data sets famyahospital’s costs for a single period.

This case concerns the use of this data for the calculation of the DSH adjustment.
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A. The Disproportionate Share HospitalAdjustment

TheDSH adjustment used to be a retrospective payment based on a hospital’s actual patient
data Butin 2010,Congressestablished a new procedure as part ofRagent Protection and
Affordable Care Act (“ACA”) Pub. L. No. 111148,as amended biealth Care and Education
Reconciliation At of 2010, Pub. L. No. 1152. Now the adjustment ia combination of the
traditional retrospective paymeatded toa new prospective paymenbasedin part on the
agencys estimate okachhospital’s amount of uncompensated care.

1. The Traditional DSH Adjustment

Before the ACAa hospital’DSH adjustmentvas calculatetdy addingtwo fractions the
hospital’sMedicare fraction ands Medicaid fraction. The Medicare fraction reflects the number
of inpatient daysa hospital experiencedfor patients entitled to both Medicare Part A and
Supplemental Security Income (“SSI”) benefits. 42 U.S.C. § 1395ww(d)(5)(F)(vi){he
Medicaid fraction reflects the number of inpatient dalisspitalexperiencedor patients eligible
for state Medicaid assistance but not Medidzaet A 42 U.S.C. 8§ 1395ww(d)(5)(F)(vl)]. A
hospital’'s patient days are reported in the annual cost reports submitted toetloy aup
maintained in the HCRIS database

2. The Amended DSH Adjustment

TheACA revisedthe DSHadjustmenas of fiscal year 2014. The calculation is nmaged
ona combination of th&raditionalDSH adjustmenanda prospective estimaté each hospital’s
amount ofuncompensated careFirst, the agency providean “[e]mpirically justified” DSH
paymentpursuant to section 1395ww(r)(Mhich istwentyfive percent othe traditionaDSH
paymentdescribed above. 42 U.S.C. £895ww(d)(5)(F)(i),1395ww(r)(1). Second,tiprovides
an“additional payment’pursuant to section 1395ww(r)(2yhichis each hospital’'s share ‘6f5
percent of what otherwise would have been paid as Medicare DSH paymetitisr.theaamount
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is reduced for changes in the percentage of individuals that are uninsieditare Program;
Hospital Inpatient Prospective yaent Systems for Acute Care Hospitals and the Lbergn

Care Hospital Prospective Payment System and Fiscal Year 2014 Rates, 78d-€sD4R8,
50505 (Aug. 19, 2013)final rule”).

Theadditionalpayments calculated by multiplying threfactors (1) an estimate othe
remainingseventyfive percenf the DSH payments natiande; (2) an estimate of the diaee in
the national uninsured rater the fiscal year as compared to the prior fiscal ;yaad(3) each
qualifying hospital’'s share of the tal amount of uncompensated care. 42 U.S.C.
88 1395ww(d)(5)(F)(i), 1395ww(r)(2).

This case concerns the third fagtehich thestatute defineasfollows:

(2) Additional payment

* % %

(C) Factor three

A factor equal to the percent, for each sediion (d)
hospital, that represents the quotient of —

0] the amount of uncompensated care for such hospital
for a period selected by the Secretary (as estimated
by the Secretary, based on appropriate data
(including, in the case where the Secretary
determines that alternative data is available which is
a better proxy for the costs of subsection (d) hospitals
for treating the uninsured, the use of such alternative
data)); and

(i) the aggregate amount of uncaengated care for all
subsection (d) hospitals that receive a payment under
this subsection for such period (as so estimated,
based on such data).



42 U.S.C. § 1395wwrf)(2)(C) (emphasis added)n other words, the numeratorfiactor threas
each hospitéd “amount of uncompensated care .as. estimated by the Secretargnd the
denominator is the total amount ohcompensated care fatl hospitalsas estimated by the
Secretary
The statute alsiamits judicial and administrativeeviewof theDSH adjwstmentas follows
(3) Limitations on review
There shall be no administrative or judicial review under section
1395ff of this title, section 139500 of this title, or otherwise of the

following:

(A)  Any estimate of the Secretary for purposes of determining
the factors described in paragraph (2).

(B)  Any period selected by the Secretary for such purposes.

42 U.S.C.8 1395ww(r)(3. Since Congress clearly provided thdt]tfere shall be no
administrative or judicial review. .of . . .[a]ny estimate of the Secretary” used for purposes of
calculatingthe factors, including factor threer “[a]ny period selected by the Secretary for such
purposes,” the question before the Court in thi® @sthis juncture is whether the Court has
subject matter jurisdiction to hear plaintiff's claims at all.

B. Regulatory Implementation of theAmended DSH Adjustment

To implementthe amendment® the DSH adjustment, along with other changes to the
Medicarestatute HHS issued a proposed rule May 2013 78 Fed. Reg. 27486 (May 10, 2013)
(“proposed rul§. After receivingpublic commentit issued thdinal rulein August 2013.78 Fed.
Reg. 50496.

With respect tdactorthree, theagencyproposed and received commentdhomw to select

the “appropriatedatasource”to calculate the additiongdayment Id. at 50635 It ultimately



determined thadt leasfor fiscal year2014, it would usé&alternative dataaspermitted bystatute
— the ame Medicare and Medicaid fractions used to calculate the traditional 8i8straent.
78Fed. Reg. at 50636The numerator of Factor 3 would be the estimated Medicaid and Medicare
SSI patient days for the individual hospital based on its most recent 2010/2011 Medicare cost
report data.” Id. at 50640. HHSchosethe Medicare cost report data because it has been
“historically publicly available, subject to audit, and used for payment purp@sest proposed
to use“the most recently available casfport of each hospital's 2010/2011 dathl. at 50638
Most commenters supported the agency’s proposal to use the traditional DSHtioal@slan
interim measuréor purposes of determinirfgctor three Id. at 50639.

In the proposed rulpublisted in May 2013the numeratofor factor threewasestimated
using the December 2012 updatehe HCRIS databas# each hospital's 2010/2011 cost report
78 Fed. Reg. at 2759MHHS stated thathe final rule would use morecent datald. A number
of hospitals, including plaintiff, submitted comments on the proposedauatErninghe accuracy
of the data used for factor thre@8 Fed. Reg. at 50645 o0mehospitalsexpressed concern that
their Medicaid daysvould beunderstatetby the Deember 2012 data or that these reports would
be inaccurateld. Some asked the agency to provide a limpedodafter the final rule went into
effect whenhospitals could submit updated datd. Tampa Genergbroposedto submit data

from its most recently amended, and now accepted, FY 2011, Medicare cost wept had

1 HHS discussed the option of using data submitted by hospitals on Workshée@aS
relatively newdata source used for specific payment purpdaggjecided against,iat least for

fiscal year 2014. 78 Fed. Reg. at 5068h The agency and most public commenters expressed
concern about standardization and completeness of the data provided in this worksheet, and the
agency cited'hospitals’ relativelack of experience reporting all of the data elements on that
worksheet.”ld. at 50635.1t stated thatWorksheet SLO could ultimately serve as an appropriate
source of more direct data regarding uncompensated care ¢dstt,'50638, but decided at a
minimum not to use it for fiscal year 2Q14. at 50636, citingt2 U.S.C. 8§ 1395ww(r)(2)(C)(i);

id. at 50639.



beensubmittedo the agency in April 2013. Administrative Record (“AR”) at 28 1&é&ptember
2013letter from Tampa Genertd HHSrestating itgorevious publicomments on the proposed
rule). It pointed out that the April 2013 update data showed that the hospital had a total of 93,207
Medicaid days, compared to the 81,459 Medicaid days reported in the March 20118l data.

Ultimately, he finalrule published in August 201@sel the March 2013 update e&ch
hospital’s 2010/2011 cost repad the source for the data that made up the estirmi@tEed. Reg.
at 50642. The agencyeminced hospitals that the data we are using are data fmatspitds]
submit and attest are accurate on the Medicare cost ref@ted. Regat 50642 In response
to requests for time farorrectionsthe agency stated thatiid not agree “that providing hospitals
additional timeto submit data will necessarilynprove the accuracy of the estimate used to
calculate Factor 3 because such datad not be audited in a meaninginheframe and still allow
payments to be made in FY 2014.” 78 Fed. Reg. at 50647.

In September 2013, Tampa General again asked ‘til$se the mst recentlyavailable
Medicaid days data” contained in the amended cost report submitted in April of 2014 when
calculatingthe hospital’'suncompensated care payme#R at 28 The agency did not alter its
approach, ad in May 2014 Tampa Genet filed this lawsuit, challenging the final rudad the
Secretary’s calculation of its additional payme@ompl. [Dkt. #1].

I. Procedural History

Tampa Generalomplainghat the agency useof the March 2013 updatiat tocalculate
its additional payment violates t#d?A and the Medicare Act. Compl. | 3. altegesthat the
Secretaryised‘obsolete data instead of the most recent data available” in deterrfantogthree.
Id. § 1. It asks the Court tieclare thdinal rule’s methodology fodeterminingfactor thrego be
invalid, todeclarethe hospital’'s DSH payment for fiscal year 2014 tanvalid, and todirect the

Secretary to corredts calculationand pay the additional amount dud.  46.
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Defendant has moved tiismiss the case dhe groundshat the statute precludes judicial
review of plaintiff’'s claims and that even ithe claims are reviewabldy the Court, they are
premature and limited to thosiimsthat were raised in the admitrative process. Def.’s Mot.
to Dismiss [Dkt. # 9]; Def.’s Mem. in Sup@f. Mot. to Dismiss [Dkt# 9-1] (“Def.’s Supp.Mem.”).
Plaintiff opposes the motion and the parties hiaMg briefedit. Pl.’s Opp. to Def.’s Mot. to
Dismiss [Dkt. # 11] (“*Opp.”); Def.’s Reply Mem. in Supp. of Mot. to Dismiss [Dkt. # 13]
(“‘Reply”).

The Courtwill grantdefendant’s motiomo dismissbecause the statute precludes judicial
reviewof plaintiff’s claims.

STANDARD OF REVIEW

In evaluating a motion to dismiss under Rule 12(b)(1), the Court must “treat the
complaint’s factual allegations as true . . . and must grant plaintiff ‘the behafiirderences that
can be derived from the facts allegedSparrow v. United Air Lines, Inc216 F.3d 1111, 1113
(D.C. Cir. 2000)internal citations omitted)guotingSchuler v. United State617 F.2d 605, 608
(D.C. Cir. 1979). Nevertheless, the Court need not accept inferences drawrplayritiff if those
inferences are unsupported by facts alleged in the complaintyusi the Court accept plaintiff's
legal conclusionsBrowning v. Clinton292 F.3d 235, 242 (D.C. Cir. 2002).

Under Rule 12(b)(1), the plaintiff bears the burden of establishing jurisdictioa by
preponderance of the evidenc8ee Lujan v. Defenders Wfildlife, 504 U.S. 555, 561 (1992);
Shekoyan v. Sig} Int’l Corp., 217 F. Supp. 2d 59, 63 (D.D.C. 2002). Federal courts are courts of
limited jurisdiction and the law presumes that “a cause lies outside this limited jurisdiction
Kokkonen v. Guardian Life Ins. Co. of ABiL1 U.S. 375, 377 (1994ee also Gen. Motors Corp.
v.EPA 363 F.3d 442, 448 (D.C. Cir. 2004) (“As a court of limited jurisdiction, we begin, and end,

with examination of our jurisdiction.”)! Because subjechatter jurisdiction isn ‘Art[icle] Il as
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well as a statutory requirement . . . no action of the parties can confectsuhbjter jurisdiction
upon a federal court.” Akinseye v. District of Columhi&39 F.3d 970, 971 (D.C. Cir. 2003),
quotingins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Gude@ U.S. 694, 702 (1982).
When considering a motion to dismiss for lack of jurisdiction, the court “is not linoted t
the allegations of the complaint.Hohri v. United States/82 F.2d 227, 241 (D.C. Cir. 1986),
vacated onother grounds482 U.S. 64 (1987). Rathér court may consider such materials
outside the pleadings as it deems appropriate to resolve the qegtwinether it has jurisdiction
to hear the case.Scolaro v. D.C. Bd. of Elections & Ethjd94 F. Supp. 2d 18, 22 (D.D.C. 2000),
citing Herbert v. Nat’l Acad. of Science874 F.2d 192, 197 (D.C. Cir. 1993ge also Jerome
Stevens Pharmdnc. v. FDA 402 F.3d 1249, 1253 (D.C. Cir. 2005).

ANALY SIS
The Court’s analysis begins witlthe strong presumption that Congress intends judicial
review of administrative action.Bowen v. Mich. Acad. of Family Physiciad36 US. 667, 670
(1986),as well aghe APA’s* basic presumption of judicial revieéivof administrative actions
Tex Alliance for Home Care Servs. v. Sebeli681 F.3d 402, 408 (D.C. Cir. 2012), quoting
Banzhaf v. Smith737 F.2d 1167, 1169 (D.C. Cit984) (en banc).This presumptionmay be

overcomdf “ ‘there is persuasive reason to believe that such was the purpgosegréss” 1d.,
quotingBanzhaf737 F.2cat1160. In analyzing whether a statute precludes judicial review, courts
look for “specific language or specific legislative history that is a reliable indicator of
congressional intent. Id., quotingBlockv. Cmty. Nutrition Inst467 U.S. 340, 349 (1984Mere,
in what appears to be a case of first impression, the Court finds that theiprephaision in

paragraph(3) containspecific language expressing Congress’s inteptéoludegudicial review

of Tampa General'slaimsin this case



The Language of the Statute Makes Clear that Congress Inteded to Preclude
Judicial Review of Tampa General’s Claims

The DSH adjustmenprovision statesthat “[ tfhereshall be ncadministrative or judicial
review under section 1395ff of this title, section 139500 of this title, or otherwise of . y. [a]n
estimate of the Secretary for purposes of determining the factors desorgsdgraph (2)” or of
“[alny period selected by the Secretary for such purposd2'U.S.C. § 1395ww(r)(B The
Secretarycontendghatthis precludes #aCourt from reviewingrlampa General’'slaims because,
in challenging the Secretary’s decision to useMiaech 2013 update datplaintiff seeks revie
of an “estimate” used by “the Secretary for purposes of determining tlesfagsedo calculae
the additionalpayment andmore specificallypf a “period selected by the Secretafgt those
purposes.Def.’s Supp.Mem. at13-22 Reply 3-17. Tampa Generahrgues that ithallenges
neitheran “estimaté nor a “period” butrather the'Secretaris choice of ‘appropate data’ or
‘alternative datd: Opp.at 23 But this exercise in semantics does not alter the essence of the
hospital’s claimsn this case.

The gravamen of plaintif§ complaint is that the amount of uncompensatedoedealated
for Tampa General under the final rule is flawed because the Secretary baseadatppddted as
of March 2013 and not a subsequent updatee Courtlacks jurisdiction to hear this case under
both subsection A and B of the limitations on review providi@mtause Tampa Geneisabeeking
judicial review ¢ “the amount of uncompensated care. as estimated by the Secretarfpr
purposes of determining one of the factors used in calculating the additional pageent
42U.S.C. 8 1395ww(r)(2)(C)(1) and.395ww(r)(3(A), andit is challenging a period selected by

the Secretary for that purpos8ee42 U.S.C. § 1395ww(r)(8B).
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A. Tampa General seeks reviewf a period selected by the Secretary for purposes
of estimating its amount of uncompensated care, which is precluded by
paragraph (3).

The Court finddirst that review of plaintiff's claims is precled because the statute bars
judicial review of “any period selected by the Secretary” for purposes of determimirigctiors
used in calculating the additional payment. 42 U.S.C. § 1395ww(r)(3).

Plaintiff contends thathe Secretary’s choicef March 2013 data rather than April 2013
datato determine the numerator fiactor threds not the selection of ‘goeriod for purposes of
the judicial review provisiorhutthe selection of datapon which to base astimate Opp.at 5
(“The methodology for determining Fac®rthe subject of this action, involves the selection of a
period for estimating uncompensated care and the selection of a data source on whethst bas
estimate.”) Accoding to plaintiff, the unreviewable “period selected by the Secretavyld be
HHS'’s decision to use Medare cost reports for theeriod 0f2010/2011to calculate the fiscal
year 2014 paymentd. at24. Tampa Generamphasizes that it it challengng that choicein
its words, it objects téthe fixing of the payment amount .on the Secretary'determination to
use obsolete, inappropriate data for 2010/201d.

But the statuteprohibits reviewof “[a]ny period selected by the Secretary” for purposes of
determining the three factor#d2 U.S.C. 8§ 1395ww(r)(3jemphasis added)And, as the U.S.
Court of Appeals for the D.C. Circuit stated simplyArly,” after all, means any.Ford v. Mabus
629 F.3d 198, 206 (D.C. Cir. 2010), citignited States v. GonzaleS20 U.S. 1, 5 (1997)
(explaining that “any” has an “expansive megy” and holding that because “Congress did not
add any language limiting the breadth of that wottde court could not impose a limit)There
can be no dispute thédfor purposes of determiniidactorthreg see42 U.S.C. 81395ww(r)(3)
the Secretary etted to refer to cost reports updated as of March 2013 instead of those updated as

of April 2013 —a different time periodWhile Tampa General is correct thecal year 2010/2011
11



was a critical “period” for purposes of the calculation, andttiegdectionof updates as of March
2013 instead of Aprik013resulted in the utilization of a different data set, neither of those
circumstances lifts this particular aspect of the Secretary’s calculatiai th& broadly worded
limitation on judicial reviev. Because Congress used the expansive term “any” to modify “period”
in thejudicial review provision without “any language limiting the breadth of that wdsdited
States v. Gonzalgs20 U.S. at 5, the Court cannot read the provision to appjytothe selection

of the 2010/2011 cost period andtto the selection of the March 20Lpdate periodas plaintiff
advocates Accordingly, the Court holds thataintiff has challengethe Secretary’selection of

a period for purposes of determinifagtar three andthatits claims arehereforeprecludedy the
statutory limitation on judicial review

B. Tampa General seeks reviewof the Secretary’s estimate of its amount of
uncompensated care, which ialsoprecluded by paragraph(3).

Even if the Secretg’'s decision to use March 2013 data insteattheApril 2013 datadoes
not involvethe selection oé “period’ within the meaning of the limitations provisiothe Court
finds thatthis case directlghallengean “estimate” of the Secretamyhich Congress has insulated
from judicialreview.

Thereview provision statabat“[tjhere shall be no administrative or judicial review under
section 1395ff of this title, section 139500 of this title, or otherwfse. . [a]ny estimate of the
Secetary for purposes of determining the factors described in paragraph 42).U.S.C.

8 1395ww(r)(3)(A) Under section 1395ww(r)(2)he additionalpayment to DSH hospitals is
calculated baseth part on “the amount of uncompensated care for such hospital for a period
selected by the Secreta(gs estimated by the Secretatyased on appropriate data . ).".

42 U.S.C. 8§ 1395ww(r)(2)(C)(i) (emphasis added).
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Tampa General asserts titas not challeging an estimate of the Secretary katherthe
data upon which that estimate was bas8deOpp. 2124, see also idat 22(arguing that thevord
“estimate” in paragraptB) “plainly refers to the particular values used to calculate the new DSH
payment, which plaintiff maintains is distinct from the “Secretary’s determination to bamseth
estimates on inappropriate data”)But the statutory requirement that the f&tary use
“appropriate data” when gstimate each hospital’s “amount of uncompensated care” does not
change the fact that the “amount of uncompensated cargSelf an estimate. 42 U.S.C.

8 1395ww(r)(2)(C)() (“the amount of uncompensated care as estimated by the Secretgry
What plaintif challenges in this lawsuit is “the amount of uncompensated care for [TampeaGen
Hospital]. . .as estimated by the Secretary, based on appropriate skal’, which clearly falls
within the ban on review of “any” estimat&ee id8 1395ww(r)(3§A). While plaintiff is correct
that the statutenandateshe Secretaryo base theestimate orfappropriate datathere can be no
reviewof the Secretary’s application of this mandate because the judicial review ekguessly
prohibitsreview of the overakkstimate Id.

Plaintiff attempts to plead its way around tkistutory languag®y chaacterizing its
claims as challenging ¢&fsubstantive and procedural validity of the rule” rather ttmenestimate
itself. Opp. at 18.But a review of the eamplaintand the relief sougheveals that plaintifioes
not merely question threasonableness of thiaal rule orthemethodology usetb determinghe
estimateneeded for the numerator factor threejt challengeghe final estimate itself and the
amount of the payment it will generat€ompl. 11 2; 4@®)(c) (alleging that the agency’s use of
the March 2013 update data resulted in a payment amount understated by approximatikbn$3 mi
andrequesting an ordelirectingthe Secretary to correctethospital’'s DSH payment amount and

to pay the addition amount due
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The case law is clear thafforts to characterizea claimas a review of anagency’s
procedureor methodologyvhen the claim isat bottom an attaclon an agencyle@ermination tlat
is precluded from review wilhot forestall the application @he preclusion provisionSeeAm.
Soc'y of Cataract & Refractive Surgery v. Thompsdid F.3d 447, 452 (7th Cir. 2002) (ruling
that the plaintiffs “systemic challenge to the Secretary’s intetption of Congress’s
nondiscretionary instructions for establishing components of the physiciacheduge” was
precluded from review because the statute precluded review of the compohehes fee
schedulg Skagit Cnty. Pub. Hosp. Dist. No. 2 v. Bl 80 F.3d 379, 386 (9th Cir. 1996) (holding
that a challenge to the agency’s “practice” in correcting wage data which werthénfinal
reclassification decisiowas precluded because statute precluded review thfe reclassification
decisior); Painter v. Shalala97 F.3d 1351, 1356 (10th Cir. 1996) (holding thahallenge to “the
manner in which the conversion factor is calculated by the Secretarybarmeesibecause the
statuteprecludedreview of “the determination of cerrsion factors]. Here, plaintiff packages
its protest as an action under the APA, thtfinality provision plainly prohibits judicial review
under Title 42 “or otherwise” dfany estimate of the SecretdryFor that reason, this case must
be dismissed.

[l Other Preclusion Provisions in the Medicare Statute Do Not Alter the Court's
Application of Paragraph (3)

Tampa Generahttempts to distinguish thgreclusion provisions in theasesaboveas
“involv[ing] blanket prohibitions on review of determinations that did not séglgrareclude
review of only some mhbbdological steps.” Opp. at 23ting Am. Soc’y of Cataract & Refractive
Surgery 279 F.3d at 451Painter, 97 F.3dat 1355, andAm.Soc’y of Dermatology962 F. Supp.
at 146. It also compares thgidicial review pravision in this case tmthersprovisions that

immunize a “broad range” of subjects from review. Opp. atcitihg Tex Alliance for Home
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Care Servs. \VSebelius681 F.3cat409 andCarolina Med. Sales, Inc. v. Leayif59 F. Supp. 2d
69, 79 (D.D.C. 2008). But the Court does not read the limitations provision here to be so limited.

Plaintiff also distinguishes the limitations provision applicable lfwn@ provisiors that
preclude review of individual agency determinatidng not ofsystemwide determinations. Opp.
at 26-27, citingUniversal HealthServs. of McAllen, Incv. Sullivan 770 F. Supp. 704D.D.C.
1991) andPalisades GerHosp Inc. v. Leavitt426 F.3d 400 (D.C. Cir. 2005Universal Health
involved adjustments to Medicare payments based on hospitals’ geographic locdtrequests
by hospitals to be reclassified from one geographic area to another for purpabeseo
adjustments. 770 F. Supp. at 708. The plaintiff in that case challenged criteBactietary
established to determine a hospital’'s “proximity” to an adjacent area in amglyhese
reclassification requests, and the statute provided that the Secretargisrdeon these requests
were “final and not . . . subject to judicial review.” Id. at 710, quoting 42 U.S.C.

8 1395ww(d)(10)(C)(ii)(I). The court held that this provision only limited reviefvthe
reclassification decisions themselves, not guidelines used in making theserded.

Palisades General Hospitatvolved the sameprovision and held that because the statute
provided for review of the wage data used in making reclassification decibigngrecluded
review of the final decisions, the district cocould only ‘vacate the Secretary’s decision rejecting
the hospitak revised wage data and. remand for further actignbut it couldnot “order either
reclassification based upon those adjusted wage data adjusted reimbursement payment that
would reflect such a reclassification.” 426 F.3d at 403.

According to faintiff, the limitations provision iparagraph (3)s unlike thelimitations
provisions that provide “blanket prohibitions on review” or prohibit reviewndividual but not

systemwide agency determinations. Opt. 1718, 23, 26-27. It points outahthe statutenly
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precludes review dfestimatesand “periods” but not “appropriate datald. at 16. But that lifts
the words “appropriate data” out of contextvhat is being challenged in this instancehe
Secretary’s calculation of the third factor used to determine the addpaylent: an estimate
basedon-appropriatedata. See42 U.S.C. § 1395ww(r)(2)(C)(i)see alsoCompl. T 2 (fT]he
plaintiff Hospital has been competitively disadvantaged by an unreasonably predeteDSH
payment for FFY 2014 that is understated by approximately $3 milliad.”)j 46 (“plaintiff
Hospital requests an Order.directing the Secretary to correct plaintiff HospgdDSH payment
amount . . [and] directingthe Secretary to pay plaintiff Hospital the additional amount)due
Tampa Generalso comparethe finality provision heréo judicial review provisions in
othernewly-createdpayment adjustments established by the AGQAlirects the Couig attention
to the judicial review provision governing payment adjustmesitfor hosptals with excess
readmissions. Opp. at 17. The provision bavsw of:
The methodology for determining the adjustment factor under paragraph
(3), including excess readmissions ratio under paragraph (4)(C), aggregate
payments for excess readmissions under paragraph (4)(A), and aggregate
payments for all discharges under paragraph (4)(B), and applicable periods
and applicable conditions under paragraph (5).
42 U.S.C. 8§ 1395ww(q)(7)(B) Plaintiff also points tathe review provision forpayment
adjustmentdor hospitals satisfyingertain performance standard®pp. at 18. That provision
precludeseview of:
The methodology used to determine the amount of the -“ralsed
incentive payment under paragraph (6) and the determination of such
amount.
42 U.S.C. § 1395ww(0)(11)(B)(i). And plaintiff compares the provision at issuewittréhe

review pravision for payment adjustmesfor hospitals with certain levels diospitalacquired

conditions. Opp. at 17. That provision prohibésiew of
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(A) The criteria described in paragraph (2)(A).
(B) The specification of hospital acquired conditions under paragraph (3).
(C) The specification of the applicable period under paragraph (4).
(D) The provision of reports to applicable hospitals under paragsagmd
the information made available to the public under paragraph (6).
42 U.S.C. § 1395ww(p)(7)(AYB).

Tampa General notes thiwe firstprovision epresslyprecludeseview of theagency’s
“methodology,”the secongrecludegeview of the‘methodology”and the determination of the
amount and the thirgrecludeseview of several, butot all, of theelemens used in calculating
thepayment. Oppat 17. It contrasts thes@dicial reviewprovisions with the one at issue in this
case noting that where Congress intended to preclude review of “entire methodglagiesth
the first two provisions above, it did so in broad terrts.at 1718 By comparisonit argues,
the limitations provision heras narrow and does not preclude review “of the Secretary’s
determination to use inappropriate data to calculate the new DSH payment.” Oppl&ut

But the fact that Congress can speak more specifically and did so inrstaerces does
not mean that the Court should not heed its proscriptions when it chooses to speak broadly.
anything, the comparison indicates that Court should give considerable weightwe¢peas the
finality provision here.The Court’s analysis ost facus on the text of the provision in question
and what it evinces abo@ongressional interft Block 467 U.S. at 349. And the one principle
that runs through all the cases dibg bothparties is that thexpresserms of the review provision
govern.

Congresdid not specifically prohibiteview of themethodologyused to calculate the

“estimated”amount of hospitals’ uncompensated darfactor thregand it did not expressly bar

2 The Court notes that neither party provided any argument about the legislative bis
the specific statutory provisions at issue in tlase, and the Court’s research uncovered none.
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review of the appropriatedata” upon which the estimate would based, but it did plainly and
broadly prohibit any legal challenge to the estimate itself, by precladimgnistrative or judicial
review “under section 1395ff of this title, section 139500 of this title, or otherwise da]ny
estimaté or “[a]ny period’ used by the Secretary for uoses of determining tlactorsthat make
up the additional payment. 42 U.S.C1L385ww(r)(3)(AB). Becausdhe Court findghat the
complaintis, at its essen¢@ challengeto bothan estimatand a period used lilie Secretary for

those very purposeplaintiff's claims arenot subject to judicial review

3 Tampa General asserts that the Secretary’s own administrative review boatdiedn
that “the Medicare statute guarantees the Hospital the right to administratiyedasal review
of its challenge tohe Secretary’s rule adopted based on inappropriate data.” Opseatit;at
1215 (explaining that plaintiff is entitled to review under section 1395o0(a))@)(Af a final
determination of the amount of payment it receives under the prospective paysteimt)syBut
paragraph (3) expressly precludesifinistrative or judicial review under . section 139500f
this title” of any estimate or any period used for determining the factorsldnlating the
additional payment42 U.S.C. 81395ww(r)(3(A)—(B) (emphasis added). Because the Court has
determined that plaintiff seeks review of both a period selected by the Betvethis purpose
and an estimate of the Secretary for this purpose, this argument failaraler the express
language oparagraph (3).

Tampa General also argues thatalyencywas required to use the “best available data” in
calculating DSH payment amountkat itsrefusal to use updated datad its decision toevise
payments fosomehospitalsbut not others erearbitrary and capricioysandthat itviolated the
APA’s notice and comment requiremgntOpp. at 1921. But these arguments go to the merits
of plaintiff's claims, and the statute precludes review under the APA. 42 U.S.C. 8§ 139%®Nw(
(precluding reviewunder section 1395ff of this title, section 139500 of this tdtegtherwisé).
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CONCLUSION

For the reasons set forth above, the Caoult grant defendant’'s motion to dismiss

;4@4 B eh——
U

AMY BERMAN JACKSON
United States District Judge

[Dkt. # 9]. A separate order will issue.

DATE: March31, 2015
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