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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES,
Plaintiff,

V. Civil Action No. 14-808 (JDB)
U.S. ENVIRONMENTAL PROTECTION
AGENCY,

Defendant.

MEMORANDUM OPINION

Plaintiff Hall & Associates a Washington, D.Cfirm, recentlywon alawsuit for its
clients againstthe Enviroomental Protection AgendyEPA” or “the Agency”) thedefendant in

this case Seelowa League of Cities v. EPA, 711 F.3d 844, §3th Cir. 2013). Tht succes

led to this dispute. Hall sought access under the Freedom of Information AGA('FOEPA
docunents regrding the effect of itglients’ victory (e.g., will the decision apply only the
Eighth Circuit or more broadly?), and the Agemegponded tddall’'s request, producing some
documents but withholdingnany others Hall consideed this response inadequate, and it
brought the present caseftwce EPA b be more forthcomingThe governmentfor its part, has
filed a motion to dismiss Hall'somplaint. Upon consideration of the parties’ filingsnd for
the reasons explained below, the Coutt griant EPA’s motiorand dismiss this case

BACKGROUND

This case begins where another endéts.March 2013, the Eighth Circuitecidedlowa

Leagte of Cities a suitchallengingtwo “regulatory requirements with respect to water treatment

processes at municipally owned sewer systems.” 711 F.3d at Ba#l—representing the

! SeeGov't’'s Mot. to Dismiss Compl. [ECF No. 8] (“Gov't's Mot.”); Pl.'s Opp’® Gov't's Mot. [ECF
No. 10] (“Pl.’s Opp’n”); Gov't's Reply to Pl.’s Opp’n [ECF No. 12[Gov't's Reply”).
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League,see Compl. [ECF No. 1] at 2-argued thatEPA’s regulations were invalid, either
because thé\gency lackedstatutory autority to impose them, or becauseadoptedthem in

violation of the Administrative Procedures AcEeelowa League of Cities711 F.3d at 854.

And the Eighth Circuit agreeglacatingtherules 1d. at878. The reach of this victory, however,
was unclear Although EPA repeatedly suggested that the case’s impact would be nitalest,
sought information from EPA regarding its “intentions for implementing. thedecision” ai
whether “the Agency would be applyifg] nationwide.” Compl. at .2 Hall alleges for
examplethat “top officials” announcedt public meetings that the Agenghanned “to limit the
decision in the 8th Circuit,ivhile another administratasirculateda letter to explairthat“[t]he
Eighth Circuit’s decision applies as binding precedent in the Eighth Cirddit.”

In light of EPA’s commerst Hall sent a series of messageshe Agency, requesting
documents under FOIA that might reveal the eyoments official position visa-vis lowa

League of Cities Hall’s original request cast a wide neeekingnformationfrom not only EPA

headquarters, but algbe Agencis ten regional offices.SeeEx. to Compl. [ECF No. 13]
(“Ex.”) at 89. Hall lateramended itsrequest three times:the first anendment slightly
expandedthe information requestedsee id. at 1}+12 (requesting additional information
regarding a recent meeting between “EPA , the States, and the regulated commupitiie
second amendment went the other direction, narrowing the categories of informatiesere
from EPA seeid. at 17#18 (“Please providenly the following records ..”); and the third
amendmentvent further still,substantiallynarrowingthe geogr@hic scope of theequestby
limiting the searchto documents housed at EPA headquarsssid. at 23 (“All the Regional

FOIA[] requests . . . are hereby withdrawn.”fhe Agencyestimated that theequested search



(as amendedyould cost $1073.25, id.at 25 and Hall agreed to pay EPA’s asking prieeven
if begrudgingly? The quoted cost, the firm complaineds “inconceivable.”ld. at 28.

Once the parties had settled on the scope (and price tag) fa idgliest, EPA searched
its files and found several documents it considered respotwsithe request In its “interim,
partial responsetiated December 24, 201tBe Agencyreleasd six documerdg butdeclined to
producetwenty-one more, claiming that theithheld documents fell within various exemptions
under FOIA. Id. at 36-34. EPA later supplemented thissponse with &nal letter onJanuary
29, 2014. Id. at 50. The Agency did not releasay documents in thisecond response, but it
did identify forty-nine additional responsive documents that it chose to withhold because the
documents were either pdecisional or attorneglient privileged (and, thus, exempt from
disclosure under 5 U.S.8.552(b)(5)) or investigatory documents collectedl&v-enforcement
purposes (and, thugxempt under 5 U.S.(8 552(b)(7)). Seeid. at 51, 5259. EPA also
notified Hall that its search for these seveotjl documentsasslightly cheaper than expected
and itcharged théirm only $1,015.75.ld. at 51.

Hall formally appealed EPA’s response &ebruary25, 2014. Hall's appeal letter
highlighted two concerns regardinghe Agencss efforts® First, Hall complained thathe
“documents produced by [EPA] Headquarters did not respond to the FOIA reqliesat’ 62.

And =cond, Hall argued thatbecause EPA’s search had not revealed any responsive
documents-the final bill for its efforts was “inappropriate and excessiveld. at 63. Hall

thereforevowed “not[to] pay the Agency for [itshon-responsive, frivolous responséd.

2 Hall's FOIA request was for “commercial use” within the meaning of BRAgulations. 40 C.F.R.
§2.107(c)(1) Pertheseregulatiors: “A requester seeking access to records for a commercial use will be charged for
the time spent searching for the records, reviewing the records for padisitibsure, and for the cost of each page
of duplication. The charges for searching for and/or reviewing the records may bgedhaven if no respons
records are found or if the records are located but are determined to be exempddtosare.” 1d.

% Hall's complaint allegeshat the firm also raised third issue: “the appropriateness of withholding
documents [from releasd)r segregable podns thereaf Compl. at 8. Whether Hall actualtgised this issue in
its appeal letter is, of course, an impattguestion in this case thatll be discussednfra at 6-10.
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A month later EPA denied Hall's appeatfor the most part.The Agency explained its
decision byfirst notingwhat Hall hadnot appealed irthe firm’s February letter. “Nowhere in
your letter of appeal,” EPA wte, “do you mention or challenge the FOIA exemptions which
were the basis for withholding of documents and portions of documents by [the Ag&tmy
do you raise concerns regarding the sufficiency of the search conducted in ordevide pr
documents to you.ld. at 66. And regarding what Halld gopeal, EPA rejected the firmiso-
responsive-documentslaim, concluding thathe records‘explicitly relate to the subject of

[Hall's] request, i.e., Agency action subsequent and related towzelLeague bCities decision

by the 8th Circuit Court of Appeals.ld. at 67. Hall did not leave the appeamptyhanded
however. EPA offeredto reduce its final bill to $903.75—a $112 discotind.

Still unsatisfied,Hall answeredEPA’s March 2014 lettemwith the present copiaint.
Hall now alleges that EPA violated FOIA when it (1) “fail[ed] to provide a legitimate basis f
withholding[] responsive documents”; (2) “failled] to fully and completelypoesl to [the
firm’s] FOIA request”; and (3) charged thienfi an “excessive and inappropriate” fee. Compl. at
9. In response, the Agentys moved to dismiss Hall's complaiftecause (it argues)aH
failed to exhaust at leasine ofits FOIA claims beforeesorting to the federal coustand
because its comaint otherwise fails to state a clainEeeGov't's Mot. at 6-8.

DISCUSSION

MoTION TO Dismiss
A. Legal Standard
The government brings its motion to dismial’'s complaintundertwo Federal Ruls of

Civil Procedure 12(b)(1),which counsels dismissal ftack of subjectmatter jurisdictionand

* EPA did not admit anyvrongdoing by this reduction, however. The Agency explained “tieafdes
charged coveboth the necessary search and review of documents potentially respmnpilall’s] request,’butit
nonetheles$agreed to reduce the total fees from five hours to . . . one hour of manager time.” Ex. at 67.
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12(b)(6), which does the sae for failure to state a claim But only one of these rules is
appropriatehere EPA contends that Rule 12(b)(1) applies to Hall's complactuse the firm
failed to administratively exhaust at least onef its claims thus depriving this Courbf
jurisdiction over that claim SeeGov't's Mot. at 56. But binding precedent says otherwige
this Circuit has held, the “exhaustion requirement is not jurisdictional becaus®IA does not

unequivocally make it so.” Hidalgo v. FBI, 344 F.3d 1256, 1258 (D.C. Cir. 2@d3phasis

added) Courtsinsteadtreat exhaustion as “a condition precedent to the bringing of a FOIA
action,”which means that a plaintif’'failure to exhausa FOIA claim is“properly the subject of
a motion [to dismiss] brought under Rule 12(b)(6) for failure to state a claim upon wieth re

may be grantetl Jones v. U.S. Dep't of Justice, 576 F. Supp. 2d 64, 66 (D.D.C. 200%®.

Court will therefore consideEPA’s motion to dismiss under the standards of Rui®){@),
rather tharthose ofRule 12(b)(1)

The 12(b)(6)standards are not overly taxing. To survive a motion toidsumder this
rule, a complaint must contaira“short and plain statemesftthe claim showing that th@eader
is entitled to relief . . . [thatyive[s] the defendnt fair notice of what the . .claim is and the

grounds upon which it rests.Bell Atl. Corp. v. Twombly 550 U.S. 544, 555 (2007nfernal

guotation marks omitted). Although “detailed factual allegations” are not necessarya
complaint plaintiffs must furnisimore than labels and conclusions” or “a formulaic recitation
of the elements of a cause of actibon.ld. at 555 (internal quotation marks omitted).Put

differently, he “‘complaint must contain sufficient factuaatter, accepted as true, $tate a

®> The Court will apply the 12(b)(6tandard to both EPA'’s failute-exhaust argumerand its faure-to-
stateaclaim argument Seeinfra at 6-14. “Although FOIA cases typically and appropriately are decided on
motions for summary judgment, where areagy argues that the requester has failed to exhaust his administrative
remedies, courts analyze the matter under Rule 12(b)(6) for failurateoastclaim.” JeanPierre v. Fed. Bur. of
Prisons 880 F. Supp. 2d 95, 1004 (D.D.C. 2012) (internal quotat marks and citation omitted). Moreover,
neither party relies oany evidenceutside the pleadings in this case; thus, tiere reason to treat EPAmotion
to dismissas one€for summary judgmentSeeFed. R. Civ. P. 12(dRussell v. Harman Int'l Indus., Inc-- F.3d---,
2014 WL 6996138at*1 (D.C. Cir. Dec. 12, 2014 Colbert v. Potter471F.3d 158, 164 (D.C. Cir. 2006)
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claim to relief that is plasible on its fac&. Ashcroft v. Igbal 556 U.S. 662, 678009) (internal

guotation marks omitted) When conducting these sufficienayf-thecomplaint tests,‘the

allegations of the complaint should be construed favorably to the pleader.” Scheuer v, Rhodes

416 U.S. 232, 236 (1974abrogated on other grounds barlow v. Fitzgerald 457 U.S. 800

(1982). Courts must therefore presume that plaintiffs’ factual allegations are tdiegiga

plaintiffs every favorable inference regarding their alleged faBtseid.; see alsdSparrow V.

United Air Lines, Inc.216 F.3d 1111, 1113 (D.Cir. 2000). There are hnits to this paintiff-

friendly gloss, however. e presumptiorof truth does not extendo “legal conclusiofs]
couched as . .factual allegatiofs],’”” and the same goes fmferen@sthatlack factual support

in the complaint Trudeau v. FTC456 F.3d 178, 193 (D.CCir. 2006) (quoting_Papasan v.

Allain, 478 U.S. 265, 286 (1986)).
B. Failureto Exhaust
On the merits of the 12(b)(6) motion, then: *“It goes without saying that exhaustion of

remedies is required in FOIA casesDettman v. U.S. Dep’of Justice 802 F.2d 1472, 1476

(D.C. Cir. 1986). That is to say,plaintiffs must first raisether FOIA arguments to the
administrative agency “before filing suit in federal court so that the ageasgn opportunity to
exercise itdiscretion and expertise on the matter and to make a factual record to support its
decision.” Hidalgg, 344 F.3d at 1258 (inteal quotation marks omitted)And “[i]t is likewise

clear that a plaintiff may have exhausted administrative remediesesjilect to one aspedfta

FOIA request—and thus properly seek judicial review regarding that reguastl yet not have
exhausted her remedies with respect to another aspect of a FOIA redetstian 802 F.2d at

1477. Incases like thisthe courts will “consider only those aspects. which [s]he properly

exhausted.’Kenney v. U.S. Dep't of Justice, 603 F. Supp. 2d 184, 190 (D.D.C. 2009).




This exhaustiorof-remedies rul@looms one of Half three FOIA claims. As described,
Hall seels relief based in part on EPA’s alleged “failure to provide a legitimate basis and
rationale for withholdinf] responsivelocuments, or segregable portions thefed@@ompl. at 9.
But Hall did not raise this ground for relief untilfiled the complaintin this case-and that is
far too late. A close look at Hall'sFebruary 2014ppealletter confirms thepoint “For the
reasons set forth more thoroughly below,” Hall wrote, “please consider ttes i@ be an
administrative appeal of EPAB-OIA] respmse. . . ” Ex. at 61. And what werethose
“reasons™? Hall(using numbered, bolded t¢xgjave wwo: “1. The responsive documents
produced by Headquarters did not respond to the FOIA request’“2. Headquarters’ fee of
$1,015.75 is inappropriate amctcessive.” Id. at 62, 63. There is no third reason listed in the
letter; nowhere in théetter does Hallkpecifically challenge EPA’s decision to withhokhy
documentand, more to the point, nowhere in tletter does Hall complain about the “baarsd
rationale” for EPA’sdecision to withhold. Hall's withholding claim is therefore an unexhausted
ong and it must fall by the waysidé&SeeDettman 802 F.2d at 1477 (“If exhaustion of remedies
is to have meaning, it surely must bar review of the cidnanced here.”).

Hall, of course, disagrees, and the firm points to two stray lines in its February 2014
appeal letter for support. But neither dirsuffices to show that Hall “exhaust[ed] [its]
administrative remedies . . . in a watlput[] the ageny on noticeof what aspects of the

agencys response [wereajontested.” Nat'| Sec. Counselors v. CIA, 931 F. Supp. 2d 77, 100

(D.D.C. 2013)(emphasis added)ConsiderHall’s first proffered line, which comesom the
letter's openingparagraph “As theprimary purpose of FOIA is tensure an informed citizenry
... itis inappropriate that EPA would withhold records . . . from the public.” Ex. at @@t

guotation marks omitted). To be sure, this introductory, backgreantence uses the werd



“withhold” and “inappropriate,butthese two wordsouldnot put EPA on noticéhat Hall took

issue withthe Agency'suse of FOIA exemptions to withhold documentsThe very next
sentenceafter all,explainsthat Hall is appealing “[flor the reasons $eftth more thoroughly
below”—and those reasons do not include EPA’s withholding decisidns.

A similar story goes for Hak secondine. “[I]t was inappropriate for EPA to withhold
such documents from the public and charge an excessive feenfuct[ing]a search that does
not relate tahe records actually requestediall wrote. 1d. at 63-64. This line, too, uses the
words “withhold” and “inappropriate=but, again,context matters For one thing, theentence
falls within the inappropriateéndexcessivdees section of the appeal lettetich suggestthat
Hall's real complaint is with the pricéhe Agencychargedfor its (purportedly) lessthan
revealing searchindeed, fairly read and in context, that is what the sentesygs For another,
the sentencsays nothing to contest the rationale EPA used to explain its withholding choices
(i.e., that FOIA exempts these documents from disclosure). Hall, in short tiail@aise any
specific complaintegardingePA’s withholding behavioit did not put the Agency on notice of
its looming withholding claim, and thereforedeprived EPA—and this Court—of the benefg
of exhaustion. In other word&PA managerdiad no opportunitytd correctmistakes made at
lower levels,” the yencywas not abléto make a factual record to suppag decision,”and it

could not‘obviate[] unnecessary judicial reviewQglesby v. U.S. Dep’t of Army, 920 F.2d 57,

61 (D.C. Cir. 1990)see alsddidalgg, 344 F.3d at 1259.

Hall argues in respongkat EPAS FOIA regulations dl not require the firm texplicitly
raise a withholding challenge order toadministrativelyexhaust thatlaim. As Hall reads
things so long as the firm appealeme aspect ofEPA’'s FOIA response, it necessarily

appealedall aspects of EPA’s respons&eePl.’s Opp’'n at 911 But this is wrong, for several



reasons First, the texbf EPA’s regulations does nstupport Hall's reading The regulatios
say “If you are dissatisfied with any adverse determinatbiyour request by an office, you
may appeathat determination . . . The appeal letter may include as much or as little related

information as you wishas long as it clearly identifies the determination being appéaké@

C.F.R. 8 2.104()) (emphas&ided). Morever, the regulations define “adverse determination”
as, among other things, “a determination to withhold any requested record in wholpaot; i

. a determination that what has been requested is not a record subject to thdoACHA;
determination on any disputed fee mattdd’ 8 2.104(g). The upshot of these two provisi@ns
that Hall was obligated to do more than just generally appeal EPA’s final resptiese [the
firm, instead, was required tbearly and specifically agal eachadverse determinationithin
the response letter thatdisagreed witrand sought review efincluding EPA’s determination
“to withhold . . . requested record[s].” It failed to doh®we; hence, this claim isiexhausted.

Secondeven if the laguage of EPA’s FOIA regulations weaenbiguousthis Court has

no license taupsetEPA’s preferrd readingwhich requires specificity in adversketermination
appeals The courts, after all, must giveubstantialdeference to an “agency’s reasonable

interpretation of its own . . . regulatiorsincluding FOIA regulations.Al-Fayed v. CIA, 254

F.3d 300, 307 n.7 (D.C. Cir. 200Xee alsdJnited States v. Cleveland Indians Baseball, Co.

532 U.S. 200, 220 (2001). Arhere, EPA’snterpretations more than just eeasonable onet
is the best one, given the text. Other courts lea¥erced aspecificity-of-appeal requirement in

the FOIA exhaustion cotext, ®e, e.g.Dettman 802 F.2d at 1477 (plaintiff magxhaist one

aspect of a request without exhausting ahdfenney 603 F. Supp. 2d at 190 (sameir v.



Dep't of Treasury 2005 WL 645228, at *3! (D.D.C. Mar. 21, 2005) (sam@)nd this Court

will do the same.

Third, Hall has not uncovered any authority tltaiunselsa contraryreading of EPA’s
regulations The firm(in a footnote) cites a Fourth Circuit case to support the proposition that
plaintiffs need only raise “some objection” to a FOIA response “in ordetisfystne exhaustion

requirement.” PL’'SOpp’'n at 11n.12 (citing_Coleman v. DEA, 714 F.3d 816, 825 (4th Cir.

2013)). But this citation changes nothing. While the Fourth Cifolliws the(commonsense)
rule that “a requester need not provide the agency with every nuance and detailrtofudapa
claim before exhaustion can be found,” 714 F.3d at 825, this appdoashot thereby relieve
FOIA requesters of their burdeéa be at leassomewhatspedfic regarding the bases for their
appeas. Indeed, theColemancourt endorseelsewhere the (also common sense) rule that
“requests . . . must be made wigasonablepecificity,” and itfound that the FOIA plaintiff in
that casehad met thisrequirement. Id. at 826 (internal quotation marks omitted)The same
cannot be gd here, where Hallttered* not a word” about EPA’s withholding justifications
Id. at 825 (quotindettman 802 F.2d at 1476)).

C. Failureto Statea Claim

The Court will also dismiss Hall’'s remaining clawabut for a different reasonBeyond
its withholdingof-documents argumentecall that Hall's complaint alleges twwoblems with

EPA’s FOIA responsethat the Agencyfail[ed] to fully and completely respond to [the firm’s]

® Hall hopes to distinguish these cases, arguing that they did not involvedgRlationsand that these
cases were decided #te summaryudgment(rather than motioio-dismiss) stage. But these are distinctions
without adifference EPA's regulations are materially consistent with, for exampke,Department of Justice
regulations at issue Dettmanand Kenney Compae 40 C.F.R. § 2.104(j) The appeal letter may include as much
or as little related information as you wish, as long as it clearly identigeddtermination being appeaf§dwith
28 C.F.R. § 16.9(a) (“Your appeal letter may include as much or asdititedinformation as you wish, as long as
it clearly identifies the . . . determination . . . that you are appedlingid it is beyond dispute that questions of
exhaustion are just as appropriately decided at the mtmidismiss stage of litigaiin as they are at the summary
judgment stage See, e.g.Hidalgg, 344 F.3d at 1257 (“[W]e conclude Hidalgo failed to exhaust his administra
remedies and, accordingly, we . . . remand to the district court to digmisemplaint for failure to exhatiy.
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FOIA request,” and that the Agency charged the firm aéssive and inappropriate” fé& its
search Compl. at 9. To the extenthese claimseiteratethe argumentdrom Hall's February
2014 appeal lettgli.e.,that EPAfailed to produce any responsive documents in its FOIA search,
and that this failurenakesthe pricetagfor EPA’s searctexcessiveseeEx. at 62-63), the firm
has administriavely exhausted these claimsBut that is not the end of the matter. The question
remains whether the allegations in Hall's complatatcepted as truesuffice to state a claim
upon which relief can be granted.

The ansver is no. Start with Hall'so-responsive-documenttaim. Even if the Court
credited the firm’ssersion of events, thclaim failsbecausgeneral complaints about the results

of a search do not amount to a cognizable FOIA cleeeCleary, Gottlieb, Steen & Hamilton

v. Dep't of Health and Human Sery844 F. Supp. 770, 777 n.4 (D.D.C. 1993pyrts “look][]

to the method of search rather than sheer resultShat is to say:FOIA recognizes challenges
to theadequacy of an agency’s search (the metheddin thesearchthe places searchegkc),
although Hall, of course,did not raise such a claim, focusing instead on(thgappointing)

resultsobtained from EPA’search.Seesupraat 11 n.7 But the firm has not identified a single

" Hall, howeverhas not limited itself ttheseexhaustedlaims. Though itsappeal letter isilent about the
“adequacy of EPA’s review, Hdlnow argues—in its brief in opposition to EPA’s motion to dismisghat “it is
indisputable that theadequacy of EPA’'s search was challenged by [Hall] multiple times dghoot the
administrative process and is a factual issue that is cleadispute.” Pl.’s Opp’n at 13 But calling something
indisputabledoes not make it so. élose look aHall's appeal letter reveals that the firm repeatedly questioned the
“responsive[ness]” of the daments uncovered in EPA’s search, concludiva “the Agencyconducted the wrong
assessmerit SeeEx. at 6263. But alequacyof-the-search claims are not about “the fruits of the seafioh’, the
quality, quantity, or responsiveness documents an agency finds); they are, instead, about “the approgssaten
[the agency’s searchhethods’ Hodge v. FB] 703 F.3d 575, 579 (D.C. Cir. 2013)nternal quotationmarks
omitted) In other words, to raise an adequa¢yhe-search challenge, Hall must give some indication that EPA
failed to search for documents in certain locations, for example, or thded fo speak to certain individualSee
id. at 580 Hall's appeal letterdoes not includesuch allegationsMoreover, even if the appeal letter (reaaty
generouslydid raisean adequacy claim, the firm opted against repedliatclaimin its complaint Indeed, Hall's
complaint allegesnly that it contemplates lodging sorhgure adequacy challengeand thereforéias not yetlone
so. SeeCompl. at 9 (asking the Court t]rder EPA to respond to each of Plaintiff's requests fully and comlylet
in a manner thawill allow [Hall] to gawge he adequacy of the respohdemphasis added)). In surHall's
adequacy challengeomesfar too late, andhite Gurt will give no weight tdt. See, e.g.Guzman v. U.S. Dep't of
Homeland Sec.679 F.3d 425, 429 (6th Cir. 2012) (“When presentdti wi . a[12(b)(6)] motion, courtgonsider
whether thecomplaintstates a claim upowhich relief couldbe granted, not whether the plaintiff has stated
couldstate—such a claim elsewhefe.g.,in a brief in opposition to a motion to dismis})
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case that stands for the proposition thaterfrustration with theutcomeof a search entitles a
FOIA requester to tef. The authoritiesindeed, suggest that no such relief is availaldee,
e.g, 40 C.F.R.8 2.107c)(1)(1) (“The charges for searching for and/or reviewing the records

may be chargeéven if no responsive records are folpdSafeCard Sews, Inc. v. SEC, 926

F.2d 1197, 1201 (D.C. Cir. 1991) (“Mere speculation that as yet uncovered documents may exist
does not undermine the finding that the agency conducted a reasonable search .fpr them

Weisberg vU.S. Dep't of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984) (“[T]he issuis not

whether there might exist any other documents possibly responsive to thet,rémieather
whether the search .was adequate.”)Thus, the Court muslismiss tlns claim.

And even if FOIA recognized such claims, Halkllegationdall short of stating oneln
its appeal letter, Haklleged thatnone of the documents provided by the Agency in its Partial
Response are responsive to [Hall's] FOIA request, nor is it apparent that timeesheswithheld
in the Partial and Final Responses were related to the actual reqliestdt 63 (emphasis
added). But the firm tells quite a different story in its complair®n more than one occasion,
Hall's complaintalleges that EPA’s searchncoveredresponsivelocuments. “Upon review of
the Agency’s exempt document list,” Hall wrote, “there are numerous docsirtiext; based

upon their titles, were responsivand improperly withheld.” Compl. at @mphasis added)

And elsewhere: “As the list of withheld documents makes clear, EPA has quepareral

detailed assessments of the Agency’s position as to theagply of the lowa League of

Citied] decision. These basic documents should be released for the public to revaw.”
Taking these factual allegations as tttbat EPA’s searchklid uncower responsive documents
which the Agency chose to withheldenders Hall's no-responsive-documentglaim

“[im]plausible on its facé Igbal, 556 U.S. at 678Dismissal is therefore appropriate.
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The failure of Hall’'sno-responsive-documenttaim also sinks the firm’s excessiaad
inappropriatefee claim. Hall's appeal letter iduded just one explanatidar its sticker shock
“EPA has charged [Halk fee of $1,015.75 for conducting a search and review of reatidh

clearly do not respontb [Hall's] FOIA request. Thus, the fee is inappropriate exckssive.”

Ex. at 63(emphasis added)Hall's complaint echoes this allegatiorbee e.g, Compl. at 3

(“EPA charged an excessive fae light of the fact the Agency did not respotal [Hall's]

narrowly-crafted FOIA request.lemphasis added)). But as explained abélad, alsoadmits
that the Agency’s search actuatlid produce responsive document&nd Hall hasnot offered
any alternativdactual allegatiorto supportits excessivdee claim. Without more, the Court is
left with Hall's bareassertiorthat EPA’s feas somehow excessive arappropriate.This is not
enough to avoid dismissalSee Twombly, 550 U.S. at 555 (“[A] plaintiff's obligation . . .

requires more than labels and conclusions®e alsoHall & Assocs. v. U.S. Envt| Prot.

Agency,--- F. Supp. 2d--, 2014 WL 400677, at *4 (D.D.C. Feb. 4, 2014)P(taintiff's bare
allegation that a fee assessment is unreasonable . . . is insufficient to avoidysjudgraent.”).

Hall respondsthat it is premature to dismiss itso-responsive-documentslaim,
contendinghat it has not admitted that EPA uncovered any responsive documerdggscasnithg
the Agency of taking quotes from Hall's appeal “wildly out of context.” Pl.’s Opp1Ra But
Hall's admission or noadmissions immaterial; as described above, the firmsrefrustration
with the results of EPA’s search does not a cognizable FOIA claim makeeoorHall's

complaint says what it says:[T]here are numerous documents that were responsivand

improperlywithheld.” Compl. at §emphasis added)That statement-read in contextis a
neassary allegation to suppame of the firm’sclaims for relief. that the Court “[e]njoin EPA

from withholdingall responsivaecords, oisegregable portions theredhat were requested by
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Plaintiffs, and order their immediate disclosure to Plaintiffd. at 9 (emphasis added)The
context thus confirms the Court’'s decision to dismiss tlasresponsive-documentdaim,
because the allegations in the complaint undercut the appealed, exhausted versaraniithi

Finally, Hall argues that its excessifee claim ought to survive, becausthe
responsiveness and adequacy of EPA’s search is clearly in dispute,” and bé&dfAskeas
provided no affidavits justifying itee or the hours spent reviewing and searching by its
personnel.” Pl.’s Opph at14. Neither agument is convincing. To start, responsiveness and
adequacyare not “in dispute=both partiesnow admit that EPA’s search uncoveregsponsive
documents, seesupraat 12-13,and Hall failed to raise any adequasfythe-search claim in its
appeal letter and complajnvhich makes theargumentunexhausted arrelevant(or both for
purpo®s of this caseseesupraat 11 n.7. Moreover, EPA is not obligated to produce affidavits
to support its motion to dismis$sr at least two reasondHrst, a Rule 12(b)(6) motion to dismiss
tests the legal sufficiency of the plaintiffs complaitot the defendant’s answer to that
complaint. Seelgbal, 556 U.S. at 6/78. And secondHall's complaint does not challenge any
aspect of EPA’s invoice-not the number of hours the Agency spent on its search, not the billing
ratethe Agency used to calculate fee, etc. SeeEx. at 43-45 (documentinghese calculations
EPAtheeforehad no reason to provide an affidawitexplain itsunchallengedearchfee math
. MOTION TO STRIKE

There is one finaatter the Court musesolve? Three days aftesubmittinga replyin

support of its motion to dismiss, EPiled a notice of errata thatought to modify a single

8 And, again, disappointment with the results of a search does not fdtdgiVe obligation to pay
regardless of what the firm did or did not adn8ee40 C.F.R8§ 2.107c)(1)(i).

° SeeGov't's Errata [ECF No. 13] (“Errata”); Pl.’s Mot. tStrike Errata [ECF No. 14] (“Pl.’s Mot.");
Gov't's Opp'n to Pl’s Mot. [ECF No. 15] (“Gov't's Opp’'n”); Gov¥ CrossMot. to Substitute Corrected Reply
Mem. [ECF No. 16] (“Gov't's Cros#/ot.”); Pl.’s Reply to Gov't's Opp’n [ECF No. 17]"Pl.’s Reply”); Pl’s
Opp’n to Gov't's CrossMot. [ECF No. 18] (“Pl.’s Cros#Mot. Opp'n”); Gov't's Reply to Pl.’s CrosMot. Opp’n
[ECF No. 19].
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footnote inits brief. The change? Footnote ltive originalbrief said: “In contrast, the final

decision here-the public decision of the Agency to only applgwa League of Citiesn the

Eighth Circut—is publicly known and is not ‘secret law’ of the sort that section 553(a)(2) was
designed to prevent.” Gov't's Reply at 3 n.EPA now wants the footnot® read as follows:
“In contrast, EPA’s letter of April 2, 2014 (Compl., Ex—2Vhich, according to Plaintiff, is the

culmination of an alleged decision by the Agency to only applya League of Citiesn the

Eighth Circuit—is publicly available and is not ‘secret law’ of the sort that section 523 (ags
designed to preant.” Errata at 1 As EPA sees things, this change sinffdharifies] that . . .
EPA accepts the truth of the allegations of Plaintiff's complaint . . . onlpdgroses of EPA’
pending motion to dismiss.ld. But Hall has called foulfiling a moton to strike EPAS errata
because (Hall argues)is a materialchange thawvill cause the firmprejudice. The Court is
unpersuadedndwill deny Hall's motion.

“[M]otions to strike, as a general rule, are disfavoredtfiough the grant or denial of

sudh motions is ultimately left to this Court’s discreti@tabilisierungsfonds Fur Wein v. Kaiser

Stuhl Wine Distib., 647 F.2d 200, 201 (D.C. Cir. 1981) (per curiam®nd here, Hall has not

met its burdeno convince the Court to buck the general rufee Nwachukwu v. Rooney362

F. Supp.2d 183, 190D.D.C. 2005) The firm argues firsthat EPA ‘materially change[dits
arguments” and therefore “exceelth[e] standard” for errata, which are only medno correct

... Clerical errors,” Pl.’s Mot. i1 (quoting_Odland v. Fed. Emgy RegulatoryComnin, --- F.

Supp. 2d---, 2014 WL1244773 at *12(D.D.C. Mar. 27, 2014)). But thisrgumentgets both
the facts and the lawrong. On the facts: the ondljffferencebetween the origindbotnote and
its correction ighe nuancehat althoughEPA accepts as true Hall's factual allegasioegarding

thedecision to apply (or not applidwa League of Cities various jurisdictionsit does so only
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for purpses of this motion But in themotionto-dismiss context, EPAnust accept Hall's
version of the facts-with or without thisnuance Seelgbal, 556 U.S. at678 EPA’s change
therefore materiallchanges nothing. And on the laveourts will sometimesllow errata to
correct more thaficlerical errors,” aOdlanditself demonstrates2014 WL 1244773, at *12
(acceptingerrata that “included additional substantive legal argument” because defendemts

“not prejudiced by the filing”)see alsdVillis v. U.S. Dep'’t of Justice581 F. Supp. 2d 57, 64

n.7 (D.D.C. 2008)(“Defendants also submitted an Err&dacorrect a footnotand to submit an
additional exhibit.”).

Hall persists that the Court shouldeverthelessstrike EPA’s errata because the
modificationwill cause it prejudicén botha separate case and the present &eePl.’'s Reply

at 6-7. Neitherallegationsuffices. First, Hall points tGenter for Regulatory Reasonableness v.

EPA, No. 141150,a caseending before the D.C. Circuit. Apparently, ERAued in that case

that t has not yet made a decision regarding the applicatitowat League of Citiesutside tle

Eighth Circuit, andHall wants touseEPA’s original footnoteto rebut thisargument.But Hall is

not a party to thé®.C. Circuit case-it merely serves as appeilss counsel. Ad soit cannot
suffer any prejudice in that caseat least not prejudice of the legally cognizable variebge,
e.g, Charles Alan Wright, et al., 5C Fed. Prac. & Proc. Civ. 8§ 1(382ed. 2014)rfiotions to
strike are limitedto those that “may cause . significant prejudice to one or more of fyaties
to the action” (emphasis added)). Second, Hall contends that allowing EPAZs witfraause
prejudice inthis case, because the change migbisterEPA's argument for whholding records
under FOIA. But theCourt has already dismissed Hall's withholdiafyrecordschallenge for
failure to exhaustseesupraat 6-10—a failure that has nothing to dath EPA’s errata That

challenge, in other words, was a lodesm the sart and therefore cannot suppdiall’s
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prejudice claim SeeAndretti v. Borla Performance Indus., 426 F.3d 824, 830 (6th Cir. 2005)

(finding no prejudice in motioto-strike context where “there is no indication that the outcome
of the motion [for summary judgment] would have been different”).

CONCLUSION

The Court willtherefore deny Hall's motion to strike EPA’s errata. Moreover, the Court
will grant EPA’s motion to dismiss this case, because Hall failed to exbraeigif itsclaims,
and becauselall’'s remaining allegations fail to state a claim apehich relief can be granted.

A separate Order has issued on this date.

s/

JOHN D. BATES
United States District Judge

Dated: December 32014
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