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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Bryan C. Behrens
Plaintiff,
V. CaseNo. 14cv-00838 (APM)

United States Attorney,
District of Nebraska,

N N N N N N N e N N N

Defendant.

MEMORANDUM OPINION

This matter i9efore theeourt on Defendantinited States Attorney’s Office for the District
of Nebrask& SecondSupplemental Motion for Summary Judgmemef.’s SecondSupp. Mot.
for Summ. J.ECFNo. 36. For the reasons discussed beltive Motion isgranted.

l. BACKGROUND

Plaintiff Bryan C.Behrens, proceeding pro s#dleges that)[o]n July 28, 2008] in the
[United States District Court for thd)istrict of Nebraska, Omaha, Chief Judge Laurie Smith
Camp|[] issued a judgment as.to.Bryan S. Behrens in case 8@V13,” which, amongother
things, “ordered that npidicial proceedings of any kind][,] civil or criminal, may be commence
against Bryan S. Behrens without leave first being granted by thé¢. Cdompl, ECF No. 1
[hereinafter Compl,]Jat 31 Plaintiff assertghat Judge Smith Camp’s order requirge United
States Attorney’s Office for the District of NebragkdSAO-Nebraska”}o obtain leave of court

before it commenced criminal proceedings against s&eid. at 3-4, andthat without leave of
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court, “there [sh]ould [have beenho indictment or judgment entered against [hirsgéid. at 4
Nevertheless, Plaintiff states, the USA@braska convened a grand jukyhich returnedan
indictment on April 22, 209. Id. at 3. Raintiff ultimately pleadedguilty to one countf securities
fraud SeeCompl.,Appendix ECF No. 11 [hereinaftelCompl. App’x], at 44.
Plaintiff broughtthis action under the Freedom of Information Act (“FOIAB)U.S.C.

8§ 552 His claim arisedrom arequest for information submitted to the Executive Office foréghit
States Attorneys (“‘EOUSA’N August 2013 In relevant part, the request read:

| need a copy of the Court order that allowed the Nebraska US

Attorney[’]s Office to conduct criminal preedings and issue the

indictment. If the Nebraska U&torney[’]s office did not receive

a Court order from Judge Smith Camp, granting leave to proceed as

required, Behrens is asking for an admission that the US

Attorney[’]s office in Nebraska violateddlorders issued by Judge

Smith Camp when they issued the indictment and commenced legal

proceedings against me.
Compl. App’x at 3 Attached to the request were copie®afers issued by Jud@mith Camp
onJuly 28, 2008and March 24, 200 civil matter8:08CV13 See idat 5-14. Plaintiff repeated
his request irearly November 2013see id.at 15-18, and in September2014, he EOUSA
responded that the USARebraskahadlocated no responsive recorésratg ECF No. 20, Ex.
C, ECF No. 2.

In its first motion for summary judgmebefendant assertédat its search had not yielded

any responsive record§eeDef.’s Mot. for Summ. J., ECF No. 1#em.in Supp, ECF No. 14
1, at 6—7. Thecourtdenied that motion because Defendaad failed to submita supporting
affidavit or declaration Mem. Op.& Order, ECF No. 21[hereinafter Mem. Op. lj]at 34.
Defendant’s second motion for summary judgm&as no more successfulgain, Defendant

argued that it had conducted a search for responsive records and locate&ewidef.’s Supp.

Mot. for Summ. J., ECF No. 22 [hereinafter Def.’s Supp. Mothe court deemeBefendant’s



search inadequate because Defendant had linstedarch to records pertainiogly to Plaintiff's
civil caseand had nosearchedhis criminal case file.Mem. Op. & OrderECF No. 35at6-8

The court now turns to Defendant’s third motion for summary jietgm SeeDef.’s
SecondSupp. Mot.for Summ J, ECF No. 36 [hereinafter Def.Secon&upp. Mot.].
Il. DISCUSSION

A. Legal Standard

“FOIA cases typically and appropriately are decided on motionsuimmary judgment.”
Defenders of Wildlife v. U.S. Border Patré23 F. Supp. 2d 83, 87 (D.D.C. 2009)he court
grantssummary judgment to an agency as the movaheiagencghows that there is no genuine
dispute as to any material fact attne agency is entitled to judgment as a matter of a@eFed.R.
Civ. P. 56(a). “When, as here, an agency’s search is questioned, the agandied to summary
judgment upon a showing, through declarations that explain in reasodatdil and in a
nonconclusory fashion the scope and method of the search, that ictemhdusearch likely to
locate all responsive recordsBrestle v. Lappin950 F. Supp. 2d 174, 179 (D.D.C. 2013) (citing
Perry v. Block684 F.2d 121, 126 (D.C. Cir. 198@er curiam).

B. The EOUSA'’s Searclesfor Responsive Records

An agency “fulfills its obligations under FOIA if it can demonstrate beyond matkyubt
that its search was reasonably calculated to uncover all relevant docimémsient Coin
Collectors Guild v. U.S. Dep't of Staté41 F.3d 504, 514 (D.C. Cir. 2011) (internal quotation
marks omitted).To this end, it may submgiffidavits © explain the method and scope of its search.
SeePerry, 684 F.2dat 126. “[A] search need not be perfect, only adequate, and adequacy is
measured by the reasonableness of the effort in light of the specitiesetjMeeropol v. Meese

790 F.2d 942, 956 (D.C. Cir. 1986).



Following this court’s second denial of summary judgméet,Chief of the Civil Division
for the USAONebraska, Robert Hoan, directed both Rebecca K. Lesser, a Paralegal Specialist,
and theAUSA assigned to Plaintiff's case, Rugs€l Mayer, to search fothe purportedorder
issued by Judge Smith Camp within “Plaintiff's criminal casesfilaintained in the USAO
Nebraskd Def.’s Second Supp. Mot., Ex. A., ECF No.-Bghereinafter Homan Decl.], 1 4.
Lesser“searched through Plaintiff's criminal case files with USAQ@nhber 2008R00023, and
bearing District Court Case Number 8:09CR129 . . ., maintained in tA®@N&brasla for all
records pertaining to Plaintiff's Civil Case Number 8:08CV13.” De&éxond Supp. MotEx.

B., ECF No. 3&, 4. Specifically, she searched fan “order granting leave to issue the
indictment and conduct criminal proceedings against Bryglmrdhs’ but found no such order
Id. 1 4-5. AUSA Mayer likewise found no such ordeseeHoman Decl. § 4.

Notwithstanding Defendant’s compliance with this court’s poialers Plaintiff maintains
that “Defendant has failed to meet its burder provide a copy of the Court order.” Pl.’s
Objection ECF No. 41]hereinafterPl.’s Opp’r], at 20. He attacks Ms. Lesser’s declaration as
“not being truthful to this Court,” based on documents in his posseasidthosefiled in the
criminal case Specifically, Plaintiff points tacorrespondence arwburt filings tending to show
that “Defendant clearly had intensive knowledge” of ¢thal caseagainst him Id. at 17. For
example, Plaintiffrelies ona copy of correspondence “from Joe Stecher,ddn@itates Attorney
[for the District of Nebraska], addressed to the Securities and Exel@ommission requesting
access to the investigative and other-pablic files” relating to the SEC'’s civil case against
Plaintiff. See idat18,55. Based on tls evidence, Plaintiff contends “that the USAN@braska
has not completed a complete search of the criminal file and has prowvideddictory evidence

as to its knowledge of the Civil proceedingld. at 20. He further suggests that the USAO



Nebraskanew or should have knowof the requirement that Judge Smith Camp grant leave of
court before criminal proceedings could begin. Plaintiff assleats‘[w]hat is absent from the
Defendant[’]s filing is a declaration under oath made by AUSARussell X. Mayer statindsic]

that he did not seek prior approval from the order issued by Judge Sanih @esiding over
proceeding 8:08CV13 prior to the commencement of a criminal proceadainst Behrens.Id.

at 21.

Plaintiff misunderstands the limits of an agency’s obligatiander the FOIA. The
EOUSA “must make ‘a good faith effort to conduct a search for the requesteds;easirty
methods which can be reasonably expected to produce the informatigestesl]” Nation
Magazine v. U.S. Customs Seifl F.3d 885, 890 (D.C. Cir. 1995) (quotidglesby v. U.S. Dep't
of the Army 920 F.2d 57, 68 (D.C. Cir. 1990)There is no guarantee that the results of a search
will meeta requester’'s expectations‘Rather, theadequacy of a FOIA search is generally
determined not by the fruits of the search, but by the appropriatenessnaétinods used to carry
out the search. Iturralde v. Comptroller of Currengy315 F.3d 311, 315 (D.C. Cir. 2003p0
long as the agency demonstrates that its efforts were reasonably caltulieate responsive
records, the fact that it found none does not render the search inade§eeaitd. (“[I]t is long
settled that the failure of an agency to turn up one specific daaumits garch does not alone
render a search inadequateBpyd v. Criminal Div. of U.S. Dep't of Justie&r5 F.3d 381, 391
(D.C. Cir. 2007).

Additionally, Defendantis not obligated to produce a declaration from AUSRAyer to
serve as “an admission that the [USA@braska] violatetheorders issued by Judge Smith Camp
when [it] issued the indictment and commenced legal proceedings algmistiff].” Compl.

App’x at 3. As the court previously advised Plaintiff, thiopeeding cannot be used as a means



of collaterally attacking his convictionSeeMem. Op. Il at 3 n.2. The sole question before this
court is whether Defendant has complied withsggarchobligation under FOIA. It clearly has
done so. Defendant haopuced declaratiorstating that it has searched botlcitgl and criminal
casefiles pertaining to Plaintifand despitets best effortsit did not locate the order sought by
Plaintiff. Those declarationgreentitled to a presumption of good faidee Mobley v. CIAB06
F.3d 568, 581 (D.C. Cir. 2015), afdaintiff has offered nothing but speculation to overcome it.
Speculation alone cannot defeat Defendant’s motion for summdgyngnt. See e.g, Judicial
Watch, Inc. v. U.S. Dep’t of Health aktiman Servs 27 F. Supp.2d 240, 244 (D.D.C1998)
(concluding that “plaintiff's speculation as to the trustwoktbs of the Clinton administration and
[the agencys] failure to release documents that plaintiff apparently expeotée treleased is
insufficient as a mter of law to defeat defendastimotion for summary judgment as to the
adequacy of the FOIA search”).
[I. CONCLUSION

For the foregoing reasorthie court grants Defendant®econdSupplemetal Motion for

Summary JudgmentA separateraleraccompanies this Memorandum Opinion.

Dated: DecembeR1, 2016 Amit P ta
Up#éd States Districiudge




