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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN HOSPITAL ASSOCIATION,
etal.,

Plaintiffs,
V. Civil Action No. 14-851 (JEB)

SYLVIA M. BURWELL, in her official
capacity asSECRETARY OF HEALTH
AND HUMAN SERVICES,

Defendant.

MEMORANDUM OPINION

The best medicine can sometimes be hard to swallow. More than two yearsedgd, a s
Medicareservice providers asked the Courtdsue a writ of mandamus tompel the Secretary
of Health and Human Services to process their long-permtang-reimbursemenappealsn
accordance with statutory timeline$he Court declined to do Soelieving the matter best left
to the political process. The Court of Appeals disagreed, hdldaighisCourt has jurisdiction
to grantmandamuselief and remandinthe casédierefor a determination on the meritén
response, the Secretary now motgestay the proaaings until September 30, 201@ allow
HHS to move forward on various admitrative and legislative efforts designed to tackle the
backlog of reimbursement appeal&s was true two years ago, the Court is reluctant to

intervene. But the backlog and delays have only worsened since Plaintiff®figtt the
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Court’s help, and th8ecretary’s proposesblutions are unlikely to turn the tide. The Court
accordinglywill deny the Secretary'$lotion for Stay.
l. Background

The Court offered a primer on Medie reimbursement in its firstginion in this case.

SeeAm. Hosp. Ass’n v. BurwellAHA 1), 76 F. Supp. 3d 43, 46-48 (D.D.C. 2014)\/'d, Am.

Hosp. Ass’n v. BurwellAHA 11), 812 F.3d 183 (D.C. Cir. 2016). It now briefly reviews the

aspedcs of the administrativappeals process relevant to thetant Motion
Health-care providers and suppliers submit an extraordinaryoeuiwf Medicare feéor-
serviceclaims on behalf of the program’srieficiaries— 1.2 billion in fiscal yar2014. See

Gov't Accountability Office Medicare Fedor-Service: Opportunities Remain to Improve

Appeals Procesk(May 2016), http://www.gao.gov/assets/680/677034(RHKO Report) A

Medicare Administrative Contractor (MA@)yocesses each claim for reimbursenaard decides
whether to payt or deny itas invalid or improperSee42 U.S.C. 8§ 1395kk{(q). If the claim is
denied, the providenay appeal.

The Medicare Act sets oatsequentidiour-step administrativ@appeal procesgach of
which must be completed withinsgatutorilyprovided deadline: (1) redetermination by the
MAC, which must be completed within 60 days, id. § 1395ff(&¥B)(a)(3)(C)(ii); (2) onthe-
record reconsideration by a Qualified Independent Contré@i@), which must be completed
within 60 days, id81395ff(c)(3)(C)(i) (3) review, including a hearing, by admainistrative law
judge in HHS’s Office of Medicare Hearings and Appeals (OMHA), whiclerates waiver,
must be completed within 90 days, id. § 13@Hff1)(A); and (4) review by the Medicare
Appeals Council within the Departmental Appeals Board (DAB), which must rendeisach
or remand to the ALJ within 90 days. Id. 8 1395ff(d)(2)(A). If the pravedelaim is worth at
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least $1,500, the DAB’s decision is subjecjudicial review 1d. § 1395ff(b)(1)(E)(i),
(b)(1)(E)(iii); 42 C.F.R. § 405.1006(c); 80 Fed. Reg. 57,827 (Sept. 25, 2015). When a statutory
deadline lapses before a decision has been,mamleover, a provider may leapfrog its appeal to
the next stagéhrougha process referred to as “escalatio8€e42 U.S.C. 88
1395ff(c)(3)(C)(ii), (d)(3)(A), (d)(3)(B); 42 C.F.R. 88 405.1104, 405.1108(d), 405.1132(b).
Takingthe statutorydeadlines together, a Medicaetmbursement clairshouldproceed
through all four stepsf the administrativ@ppeal process within one year“and for years tay
did.” AHA I, 76 F. Supp. 3dt46. Recently, however, a massive accumulation of backlogged
casedas triggered significant delgysarticularly astep three— ALJ review. Between fiscal
years 2010 and 2014, the number of appdats at step thregrew 936% — from 41,733 to
432,534.SeeGAO Report at 11 By the end of FY2014, 767,422 appeals were pending at step
three,seeMot., Exh. 1 (Projections Chaid} 26 and 96% of ALJ decisions were isswesl|
after the 9-day statutory deadlin€&5eeGAO Report at 18. In FY2014, it took OMHA an
average of 415 days to process a step three appeal; it now takes 93SakkjidS, Office of

Medicare Hearings and Appeals (OMHA): Current Workloadee€ision StatisticgéJuly 25,

2016), http://www.hhs.gov/omha/Data/Current%20Workload/index.html.

Plaintiffs point tothe Recovery Audit Program, which was “fully implemented” in 2010,
AHAII, 812 F.3d at 186@s the “primary culprit in creating and sustaining” the backbee
Opp at 5. Congress required the Secretary to set up the Program to identify under- and
overpayments and recotipe latter See42 U.S.C. § 1395ddd(h)(1). To do so, the Secretary
contracts with Recovery Audit Contractors (RACs), who are private etz “audit provider-
favorable MAC decisions in ‘post-payment’ reviewAHA 1, 76 F. Supp. 3d at 47 (citing 42

U.SC. § 1395ddd(f)(7)(A)). RACs are paid on a contingent badisey-‘receive a cut of any
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improper pgments they recover— “and can challenge claims going back as far as three years.”

Id. (citing 42 U.S.C. § 1395ddd(h)¢(13tatement of Work for the Medicare Hee-Service

Recovery Audit Prograr-10, https://www.cms.gov/ResearSkatisticsDataand

Systems/MonitoringPrograms/recovergudit-program/downloads/090111racfinsow)pdf
Because a RAC'’s decision to deny payment of a reimbursement claappisdiable through the
same administrative process as initial denials, the RAC program has conttthatedastic
increase in the number of administratapgpeals.”AHA |l, 812 F.3d at 187.

The Secretary agrees that the@Rrogramis a contributor to the backlog, but also
points to other sources: an increase in Medicare beneficiaries; a groantiggpamong some
providers to appealirtually everyclaim denial througlALJ review, and a significant rise in the
number of appeals filed by Medicaid state agencies.Matg Exh. A (Declaration of Ellen
Murray), 11 10-13.

Frustrated by the long delay®aintiffs — the American Hospital AssociatiqiBaxter
Regional Medical Center, Covenant Health, and Rutland Regional Medical Eefited suit
in May 2014. They asked the Court to gramendamus relief to compel the Secretary to
adjudicate their pending administrative appeals in compliance withathesly deadlinesas
well as to comply with the statutory deadlines in administering the appealsiocats
hospitals. SeeECF No. 1 (Complaintt 2:22. Plaintiffsthen filed a motion for summary
judgment, se ECF No. 8 and the Secretary moveal dismiss for lack of jurisdictianSeeECF
No. 12.

The Court concluded thdhe jurisdictional and merits inquiri@s issuanergedand thus
resolved the parties’ motions togeth&tA |, 76 F. Supp. 3dt50. It analyzed six factors to

determinewhether the agency’s delay was “so egregi@ssto warrant relieéfid. (quoting
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TelecommResearch & Action Ctr. v. FCC, 750 F.2d 70, 79 (D.C. Cir. 1984)), and concluded

that because of “HHS’s budgetary constraints, its competing priorities, andpient efforts to
resolve the issue,” as well as Congress’s awareness of the problem, mandamos w
warranted.ld. at 56. It thus denied Plaintiffs’ motion for summary judgment and granted the
Secretary’s motion to dismiss for lack of jurisdictiolal.

Plaintiffs appealed, and the D.C. Circ@versedand remanded with instructions for
further proceedingsThe Court of Appeal€xplained thathe jurisdictional and merits inquiries
are distinct and should be approached separaBdgAHA I, 812 F.3d at 190. It then
addressed only the forme&oncludedhat“the threshold requirements for mandamus jurisdiction
are met,”and reversed this Court’s dismissal for lack of jurisdictimh.at 192. The Court of
Appealsfurtherdirected his Court, orremand, to “determine whether ‘compelling equitable
grounds’ now exist to issue a writ of mandamus,” id., and identified factors weighiaepr of
and against mandamuSeeid. at 192-93.

On remand, thi€ourt held a status hearing at which the Secretary submitted that a stay
of proceedings would be appropriate. The Court requested briefing, and the $éastzow
moved to stay this action until September 30, 2017, the close of the next full appropriations
cycle
. Legal Standard

“Cases may be stayed for any number of reasBasallel criminal prosecutions may be
ongoing; dispositive appellate decisions may be pending; or the parties mayisehiasire

some respite.’Liff v. Office of the Iispector General for the U.S. Dep’t of LapN. 14-1662,

2016 WL 4506970, at *2 (D.D.C. Aug. 26, 2016). “To accommodate these ups and downs of
litigation,” id., the Court possessaspower to stay proceedings [that] is incidental to the power
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inherent in every court to control the disposition of the causes on its docket with economy of
time and effort for itself, for counsel, and for litigants. How this can best be ditméocthe
exercise of judgment, which must weigh competing interests and meama&ven balance Air

Line Pilots Asén v. Miller, 523 U.S. 866, 879 n.6 (1998) (quoting Landis v. N. Am. Co., 299

U.S. 248, 254-55 (1936)).
1.  Analysis

Whatever this Court originally thought of the merits of this case, it must, of course,
follow the Court of Appeals’ direction on remand. In its opinion, that court set out several
considerations weighing for and against mandamus, each of which this Court adidrésse
subsections that followSeeParts IlI.A, B,infra. Weighing those consideratigress well as
acknowledging the fact that the backlog maatsened since this Court’s 2014 decision, the
Court of Appeals hypothesized that this Court, on remand, “might find it appropriaseiéod
writ of mandamus ordering the Secretary to cure ystemic failure to comply with the
deadlines.”AHA 1l, 812 F.3d at 193. The Court of Appeatsethelessautioned thatif the
district court determines on remand that Congress and the Secretary arg sigikificant
progress toward a solution, it might concludd thsuing the writ is prematurand “consider
such action as ordering the agency to submit status reptdtsif, however, the political
branches have failed to make meaningful progress within a reasonable pemoel -efday, the
close of the next full appropriations cycle,. the clarity of the statutory duty likely will require
issuance of the writ.ld.

As a threshold matter, it is important to note thatquestion immediately before this
Court is whether to grant the Secretary’s MotionStay,not whether to grant mandamus relief.

Similar to the issuance of mandamus, howewdaich requires a balance of the equities,idee

6



at 191 deciding whether a stay is appropriate requires the Court to assesgid® gsserted

interests, weigh the equities, aexkrcise its judgmentSeeAir Line Pilots Ass’n 523 U.S. at

879 n.6. The stay and mandamus inquiries thus are overlappiing Court, consequently,
structurs its analysis of theSecretary’s Motion fo6tay around the Court of Appeals’ factors for
and against mandamus and the critical considerafiamether thdegislative and executive
branchesre making “significant progress toward a solutioAHA 11, 812 F.3d at 193.

A. Factos AgainstMandamus

As the Court of Appeals observed, “Perhaps counseling most heavily against mandamus
is the writ's extraordinary and intrusive nature, which risks infringing onutieaty and
discretion of the executive branchid. at 192. Granting the writ in this casgould almost
surelyrequire the Secretary to significantly alter the agency’s prioatieisoperations,
particularly as to the R& Program. The Court is mindful of the agency’s “comparative
institutional advantageh thisdomainandof the practical challenges that would flow from

denying the stay angkanting the writ In re Barr Labs, In¢.930 F.2d 72, 74 (D.C. Cir. 1991);,

see als@HA I, 76 F. Supp. 3d at 51, 53-54.

Likewise, the Court must considéhe Secretary’s good faith efforts to reduce the delays
within the constraints she faces®HA Il, 812 F.3d at 192. The Secretary repeatedly has
assured the Court that resolving the ALJ backlog is “a matter of the highediyprMot. at 2;
Reply at 1, and has suggested the agency submit status reports every six morghbelsay
to enable the Court and Plaintiffs to monitor the political branches’ progrestuicing the
backlog. SeeMot. at 10. Importantly, the Secretary appears to have devoted consi@dfiable

to designing and implementing various administrative initiatives to target the baaklog



documented in the declaration of Ellen Murray, Assistant Secretary for EhResources and
HHS’s Chief Financial OfficerSeeMot., Exh. A.

Echoing a point the Court rda in itsprior Opinion, the Court of Appeals also citedaas
factoragainst mandamus “Congress’s awareness of and attention to the situatignlf, 812
F.3d at 192 (citing 76 F. Supp. 3d at 56). Though still true, the force of Congress’s knowledge
and ability to act as a reason to deny mandatmasiisheswith the passage of tinebsent
meaningful legislative actigmparticularly as the backlog and delays have worsened.

Finally, the availability of escalation as a remaxynselsaagainsg the conclusion that the
delays are so egregious as to warrant mandamus riglieft 192. As the Court of Appeals
observed, however, escalation “may offer less than full relief.”ALJ review is an appellaist
first opportunity for a full evidengiry hearing during which the provider may provide oral
testimony and “engage thi ALJs and respond to questiangeal time” AHA I, 76 F. Supp. 3d
at 48. If a provider escalates past the QIC and ALJ, the DAB almost certilhlglecide the
appeal basd only on the MAC record, for “although the DAy conduct additional
proceedings,id. (citing 42 C.F.R. 8 405.1108(d)(2)), it will not do so “unless there is an
extraordinary question of law/policy/factld. (citation omitted).

B. Factors 6r Mandamus

On the other side of the ledger are “several significant factors” favoringanaus.
AHAII, 812 F.3d at 193. Notably, the delays have resultedraehimpact on human health
and welfare.” Id. (quotingTRAC, 750 F.2dat80). The problem, as thidourt earlier
explained, is that “[h]ospitals are deeply out of pocket due to denied clakhiA’l, 76 F.

Supp. 3d at 52In fact, AmicusCuriaeThe Fund forAccess tdnpatient Rehabilitationeports
that the problem has worsene8eeAmicus Opp. at 14Jsing statistics not available at the time
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of its previous brief to this Court, Amicus offers a bleaker picture in connection with this
Motion. In March 2015, 249 rehabilitation hospitals — 24 &f the rehabilitation hospitals that
participate in Medicare— together had pending appeals worth $13%an. Id. at 45.
Rehabilitationhospitals moreoverwin 80% of theirreimbursementlaimson appeal.ld. at 5.
That figure is even higher 87% —when the win rate is calculated using the value, rather than
number, of the claims, id., suggesting the vast majority of that $135 million rightfidigdse
with the hospitals. But as long as the claims areupeth theappealgrocess, they canto
access those funds. Because of the consequent financial burden, some providexsedre.“for
to reduce costs, eliminate jobs, forgo services, and substantially scaledlamkwhich affects
the quality and gantity ofpatient care AHA |, 76 F. Supp. 3d at 58ge alsdAmicus Opp.at
13-14, 16-17. These problerisely will worsen in the coming years because, as discussed
below, the backlog is projected to grow considerably absent legislativeeintien. See
Projections Chart.

In addition,the “substantial discretion” grantéalthe Secretary by Congree
implement [the Recovery Audit Program] and determine its scopeiciading to curtail it as
necessaryat meet the statutory deadlines — favors granting the agitcongressionally
imposed mandates and prohibitions trump discretionary decisiét$X 11, 812 F.3d at 193
(citing 42 U.S.C. § 1395ddd(h)).

C. ProgressSoward a Solution

Considering only the above argumermgiven the extraoidary nature of the writ and the
Court’s reluctance to insert itself into the management of a complicatedyggenessthe
Court might be inclined to grattie Secretary’s Motion fd8tay. Yet there is one more
consideratioreritical to the Cours ulimate decision: whether the administrative and legislative
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fixes offered in the Secretary’s briefing constitptegress sufficient to warrant pausing this
litigation until September 30, 2017. Unfortunately, the Court must conclude that they do not.

The Secretaryiscusses twaategories of interventions intended to combat the backlog:
(1) administrative actions withnd withoutmpact projections— i.e., estimates of the effect on
the backlogand(2) legislation to reform the appeals process and provide the agency with
additional funding. The Court looks at each.

1. Administrative Fixes

The numerous administrative actions for which the Secretary has impactipngean
be grouped into four bucketg&irst, efforts to promote settlemenfBhe Centers for Medicare
and Medicaid Services (CMS) within HHS, which oversees the first two stepsapybals
process— redetermination by the MA@nd reconsideration by the QIC recentlysettled
approximately 260,000 inpatient-hospitdims currently awaiting ALJ review SeeMurray
Decl, 1 19a). And staff at OMHA — the office that oversees ALJ reviewis working to
facilitate settlement conferences between CMS and appellants with a threshbit oficiaims
and/or amounts at issue pendbefore OMHA. Id., 1 19(e) The Secretary projects that those
settlementonference facilitations will reduce the number of appeals currently pertding a
OMHA by 27,000 by the end of FY202@d.

Second, changes to tadministrativeappealgprocess:An appellannow may waive its
right to an oral hearingefore an ALJ&nd instead have its appeal adjudicated on the record by an
OMHA senior attorney advisor and then reviewed by an ALJ on the paper§.19(Q).
Appellants with 250 or more claims pending at OMhkay elect to have OMHA adjudicate
their claims using statistical sampling and extrapolatioh, 1 19(). OMHA also has received

permission to reemploy retired ALJs on a temporary and intermittent basiaduct hearings
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and issue decisions paditre. 1d., 1 19(h). Together, those interventions arequted to enable
OMHA to process an additional 56,000 appeals by the end of FY2020. 19(f}-(h). The
Secretaryfurthermore hasoffered suppliers of diabetic-testing and oxygen equipment iaicer
jurisdictions the opportunity to discuss their claims with the QIC at the recoatsatelevel,
submit additional supporting documentation, and receive feedback and information on CMS
policies and requirementgd., § 19(d). Thainitiative is progcted to reducby 13,000the
number of appeals that otherwise would have reached OMHA by FY282@.19(d)(ii). More
significantly,based on the information the QIC obtains from those discusgiovil,reopen
certain reconsideration decisions pending at OMHA, which will resolve mar€03000
appeals currently pending at OMHA ary FY2020reduce the number of appeals that reach
OMHA by 63,000.1d.

Third, front-end limitations on provider activity: In certain jurisdictions, provideis
suppliers now must obtain authorization from a MAC before providing particular dems
services.ld., 1 19(c). Prior authorization is projected to reduce by 269,000 the number of
appeals that otherwise would have reached OMHA by the end of FY2D20.

Fourth, and finally, changes to the Recovery Audit Program: The Secretary has
introduced three modifications to RAC contradBefore refering a claim for recoupment,
RACsmust offer providers the opportunity to discuss the basis of the claim and submi
additional hnformation to substantiate RACs may only conduct a certain number of reviews
under a given topic unless they get apprdsah CMS for further reviewsand RACswill be
paid only after their decisions are upheld by a QIC in a reconsideration decidiertiangéframe

to file an appeal atep twoexpires. Id., T 19(b). Together, the three contract modifications are
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projected to reduce by 22,000 the number of appeals that reach OMHA by the end of FY2020.
Id.

In addition to the adminisitive actions with projected impacts, HHS plans to attack the
backlog with several actions for which it cannot currently estimate numenigactt, including
expanding access to electronic caggudicationprocessing and welbased appeahanagement
systens; beefing up oversight efforts to increase consistency and reduce erronealss deni
training ALJs and sthon Medicare coverage layplicy, and administrativ@ppeal procedures
reorganizing and updating existing field offices and opening new ones; agsigpiellants with
at least 200 appealed reconsiderations to the same ALJ; and improving communicagemn bet
the various actors involved in the appeals prockksy 21. HHS hasalsoimplemented
initiatives to reduce the current and projected backlog at the DAB, as someaofitims just
described will increase the number of appeals it receives DABefocused initiatives involve
hiring paralegals to help process cases, improving case managanwptocessing appeals
electronically. Id., T 24. In late June€2016, the Secretary issued a notice of proposed rulemaking
that, if adopted, would codify many of the proposed administrative fixes in regul&ee
Reply, Exh A.

Let us pause here. The previous five paragraphpacked with impressisounding
action items and numbers appendimgltiple zeros. Summing upJHS asserts that tke
administrative measures now underway for which it can project impact numiieesuit in
50% fewer backlogged OMHA appeals in FY2020 than would exist absent the interventions.
SeeMurray Decl, 1 20. Sounds like “significant progress toward a solution,” doe8nAlds,

no. As is often the case, the devil is in the details.
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Even assuming each one of the Secretary’s administrative fixes for whiSrcatH
project impact numbers is implemented according to penOMHA backlog will stillgrow
everyyear between FY2016 and FY2020 — from 757,090 to 1,003,444 apgesBrojections
Chart Admittedly, that § less bad than if the Secretary does nothing. Alagsnibtervention,
the OMHA backlog at the end of FY2020 will be over 1,900,0@D. But “significant progress
toward a solutiohcannotsimply mean that thingsegyworse more slowly than they would
otherwise. It has to mean real movement towards statutory compliance. The prases
improve. By the Secretary’s own numbel® profferecadministrative fixes do not cletirat
bar.

The scope of the initiatiganvolving the RAC Program give the Court particular pause.
At the end of April 2016, there were around 300,000 RAIGted appeals pending ALJ review,
which constituted a sizable portion — 31% — of all pending OMHA appé&adsid., § 2
ProjectionsChart Yet theonly RAC+elated action the Secretary repddde undertakingr
planning to undertake consists of three modifications to RAC contracisilh@duce the
number of appeals that reach OMHABY2020 by just 22,000SeeMurray Decl, 19(b).

Twenty-two thousand is only about 7% of tberrentRAC-related OMHA backlog; it almost

surely will be @ evensmaller percentage of the RArelated OMHA backlog in FY2020The

Secretarys failure to offer a more robust respotséhe high volume of appeals generated by
the RAC Program— a progranover whichshe has “substantial discretio®HA 11, 812 F.3d at
193 — is concerning. And that is so even without entertaining the argument from Rlamdff
Amicus that there are reasons to doubt HHStEmates regarding the efficacy of its proposed

modifications to the RAC contract&eeOpp. at 10; Amicus Opp@t 11:12.
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2. Legidative Fixes

Administrative reforms are not the only arrows the Secretary has in her.g8iveralso
points to the improvements propossdher sister branch- Congress.According to the
Secretary, theelegislative fixes will happen via two vehicles — the President’'s FY2017 Budget
and the Audit & Appeal Fairness, Integrity, and Reforms in Medicare Act of ZHIRM Act).

If passed, they would increase OMHA and DAB appropriations by $1.3 billion over ten yea
and permit HHS to use RARrogram recoeries to supplement annual OMHA and DAB
appropriations.SeeMurray Decl, I 22(b). With that additional funding, OMHA wouteé able
to dramatically expand ALJ review, 4herecod adjudications, and settlemerdnference
facilitations. 1d., 1 22(b), (h), (i).

The Secretary also focuses on the AFIRM Act’s policy reforms, which inciiiegl
OMHA use less expensive Medicare Magistrates instead of ALJs to adjudicate cases with
amounts in controversygiving the Secretarthe authority to require prior authorization for non-
emergency items or servigesstitutinga filing fee for appeals, refundable to thappellants
who receive a fully favorable determinatigoermittingthe Secretary to adjudicate appeals using
sample and extrapolation techniques and consolidate related appeals; requidjugliaatar to
remand an appealed claimdizp one when a party submmisw documentary evidenceat
beyondstep twg and allowing OMHA to issue decisions without a hearing if there are no
material facts in dispute and the ALJ determines that binding authority coheastcome.ld.,
122(a), (cX(9).

Combining theadministrative measures and the legislative fixes would reduce the
number of pending OMHA cases to 50,000 by FY2020 and totally eliminate the backlog of

pending OMHA cases older than 90 days by FY2024eProjectionChart Plaintiffs scoff at
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the notion that this Congress should be expectddlteer on the fixes the Secretary says it will,
and certainly not within the period of time requested for the stay, which includes theingpcom
elections, a lamduck congressional session, andribe Presidens first eight months in
office, whenhe or she will be focused on his or newost critical legislative prioritiesSeeOpp.
at 12.

The Secretary rejoirthat dismissing Congress’ potential to act is premature because the
Court of Appeals “contemplated that Congress would be afforded some time to respajd to [it
ruling.” Reply at 15. But it has been seven months since the Court of Appeals issued its
decision, and Congress has taken no action. The Chairmen of the Senate and House Budget
Committees haveefused to hold hearings on the PresideR¥2017 budget.SeeAmicus Opp.

at 6 (citingRyanMurphy & William Allison, Joint Announcement from House and Senate

Budget Committees on OMB Hearind.S. House of Representatives Comm. on the Budget

(Feb. 4, 2016), http://budget.house.gov/news/documentsingle.aspx?DocumentlD=394136).
Finally, as the Secretaracknowledges, Congress did not fund the “robust increase in budget
authority designated for increased adjudication capacity at OMHA” includéeé iRresident’s
FY2016 budget.SeeReply at 16. That Congress refused to do so when it had ample knowledge
of the backlog supports the conclustbat itis unlikely to approve an increase for FY201heT
Secreairy givesno reason to believe things will be @ifént this year In addition, it has been 21
months since the AFIRM Act was reporteglthe Senate Finance Committeehefull Senate

on December 8, 20155eeS. Rep. No. 114-177 (2015). No debate or vote has been scheduled,
and the Secretary offers no evidence #mt legislative action is imminent, thtée bill has

support in the House of Representatives, or that the President would SgeAmicusOpp.at

8.
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While it is not the Court’s role to comment on the priorities of-aaqual branch of
governmentit must draw the conclusion that Congress is unlikely to play the role of the cavalry

here, riding to the rescue of the Secretary’s besipgagram.

* % %

In sum, the Court cannot conclude that the Secretary’s current proposalsukilires
meaningful progress to reduce the backlog and comply with the stadlg@diines Although
the Court remainkathto intervene irthe legislative and executilmanches’ efforts— or lack
thereof, as it may be- to respond tohe problem.,its “ultimate obligations to enforce théaw
as Congress has written itAHA I, 812 F.3d 6193. The balance ohterestdrives the
conclusion that there are equitable grounds for mandamus, and thevllowt issue a stay and
further delay the proceedings.

The Court, however, does not possess a magic thahdvhen waved, will eliminate the
backlog Plaintiffs’ suggestion that the Cowimply orderHHS to resolve each of the pending
appeals by thetatutorily prescribed deadlinessextremely wishful thinking.SeeOpp.at 2 The
Court will thus askhe parties to appear for a status conference to diboussext to proceed.

V. Conclusion

For the foregoing reasons, the Court will deny Defendant’s Motion for Stagpakate

Order so stating will issue this day.

/sl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: September 19, 2016
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