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Plaintiffs, American Educational Research Association, Inc. (“AERA") gcan Psychological
Association , Inc. (“APA”) and National Council on Measurement in Education, Inc. N\iINT
(collectively “Plaintiffs” or the “Sponsoring Organizations”), respatt submit this respose to
DefendantCounterclaimant Public.Resource.GsgObjections to Plaintiffs’SupplementalEvidence
(Dkt. No. 98-95 (the “SupplementalObjections”). As a preliminary matter, Defendant’'s lengthy
SupplementalObjections should be denied on the grounds that neither the Federal Rules of Civil
Procedure nor the Local Rules provide for or permit the submission ofSsygilementaObjections.
Nevertheless, Plaintiffs submit the below responses t&tipplementaDbjections out of an abundance
of caution.

l. THE STANDARD FOR EVIDENCE TO BE PROPERLY CONSIDERED ON SUMMARY
JUDGMENT IS THAT THE EVIDENCE MUST BE CAPABLE OF BEING
CONVERTED TO ADMISSIBLE EVIDENCE AT TRIAL
Defendant’s cumbersonteupplemental Objectiondike ther prior Objections (Dkt. 6&), rely

upon a misstated standard of admissibility at the summary judgment stage in antefftistract the

Court from the key material facts and legal principles, whichblish that Plaintiffs are entitled to

judgment as a matter of law. DefendanBapplemental Objectiorare primarily conclusory assertions

that the Declarations submitted apposition toDefendant’'sMotion for Summary Judgmerdnd in

Support of Plaintiffs’ Motion for Summary Judgment do not present admissiiienee. In addition to

being inaccurate as to the statements and documents to which it objects, Defeleanipon an

incorrect standard.

Rule 56 permits a party to “object that the matesitgdd to support or dispute factcannot e
presented in a form that would be admissible in evidénEed. R. Civ. P. 56(c)(2) (emphasis added).
“At the summary judgment stage, a party is not required to produce evidenferimtaat is admissible,
but the evidence must be capable of beimyeded into admissible evidence at triallbnes v. United
States 934 F. Supp. 2d 284, 289 (D.D.C. 2013) (citteigklen v. Democratic Cong. Campaign Comm.,
Inc., 199 F.3d 1365, 1369 (D.C. Cir. 2000)) (citations omittedg also Fraser v. Goodal842 F.3d

1032, 1036 (9th Cir. 2003).



A. The Standard for Relevance Is A Liberal One.

In order to be relevant, evidence need only have any tendency to make a fact ofarweagu
the litigation more or less probable than it would be withoukthidence. Fe& R. Evid. 401Barnett v.
PA Consulting Grp., In¢ 35 F. Supp. 3d 11, 16 (D.D.C. 2014¥%ee also Daubert v. Merrell Dow
Pharm., Inc, 509 U.S. 579, 587 (1993) (“The Rule’s basic standard of relevance thus is ladi@efa
Relevant facts are nontited to those facts necessary to prove the elements of a claim, but alse includ
background facts, contextual facts, and other facts that are helpful to midatem of the issuesSee
Fed. R. Evid. 401, Advisory Committee Note (1972) (“Evidencechiis essentially background in
nature can scarcely be said to involve disputed matter, yet it is univerfatbdoand admitted as an aid
to understanding. . . . A rule limiting admissibility to evidence directed conéroversial point would
invite the exclusion of this helpful evidence, or at least the raisingerdless questions over its
admission.”); Cook v. Spencer688 F.2d 1017, 1018 (5th Cir. 1982) (“Rule 401, Federal Rules of
Evidence, defines such evidence as ‘... evidence having any tendency to make the efistencaco
that is of consequence to the determination of the action more pralsdbts probable than it would be
without the evidence.” Such evidence need not bear on ultisgtes as disputed facts; and background
evidence maype admitted in the judge’s discretion.”).

B. The Standard for “Personal Knowledge” Is Much Broader than Defedant
Suggests.

“Personal knowledge” is not limited to a person’s flrattd experience, as Defendant argues with
its objections. Personal knowledge may be gained through a person’s educatiok expesience.
Great Am. Assur. Co. v. Liberty Surplus Ins. Coff69 F. Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and inferences grounded in observations anenex).
Personal knowledge also applies to information learned by a person througbva abdocuments or
through industry experienceaVashington Cent. R. Co. v. Nat'l| Mediation B8B0 F. Supp. 1343, 1353
(E.D. Wash. 1993) (“Personal knowledge, howevsernot strictly limited to activities in which the

declarant has personally participated. As a case which plaintiff citesyclamonstrates, personal



knowledge can come from review of the contents of files and recorddlig¢ Sys., Ltd. v. Teamsser
Auto. Transp. Chauffeurs, Demonstrators & Helpers, Local 604, Affiliated withintfleBhd. of
Teamsters, Chauffeurs, Warehousemen & Helpers of 3#.F.3d 785, 792 (8th Cir. 2002) (“Personal
knowledge or perception acquired through review of records prejatid ordinary course of business,
or perceptions based on industry experience is a sufficient foundatiog fgitéon testimony.”).

As noted above, Rule 56 only permits objections that a fact “cannot be pdeseatéorm that
would be adnssible in evidence.” Accordingly, a declarant’'s sworn testimony may be cadsidar
summary judgment unless no basis for a witness’s personal knowledge can el upphl.

C. A Witness May Testify As to Opinions and Other Information Beyond Fact&nown
Personally to the Witness.

Defendant’s objections improperly seek to limit the scope of witrestaniony. For example,

witnesses may testify regarding their opinioridelson v. United State§5 A.3d 389, 392 (D.C. 2012)
(“[N]Jon-expert witnesses ay also express opinions as long as those opinions are based on the witness’
own observation of events and are helpful to the jury.”) (quotations and ritatinitted);Great Am.
Assur. Co.669 F. Supp. 2d at 108%ee Weinstein v. Dist. of Columbia Housing A@R1 F. Supp. 2d
178, 186 (D.D.C. 2013) (“[l]f a corporate officer is noticed for dgmsipursuant to Rule 30(b)(6), ‘his
sworn affidavit is admissible,” even if that declaration is not based oonatrknowledge.”) (citations
omitted).

D. Hearsay May Be Considered on Summary Judgment Where There Are Applicable
Hearsay Exceptions.

Just as hearsay may be considered at trial, where an excepti@s appliay also be considered
on summary judgment where an exception would permit its admiasinial. Doe v. Lee220 F. Supp.
2d 1307, 1311 (M.D. Ala. 2002) (“In addition, even though a document, deponent, or affiastiwefer
hearsay information, that information may be considered on summary juddntewbild be admissible
at trial under arexception to the hearsay rule or as-hearsay.”). Business records and public records
are examples of documents that may be considered. Fed. R. Evid. 803(6); Fed. R. E®@)d. 803(
Additionally, documents may be considered, regardless of whether an excagmpi@s,awhen the

3



evidence is not offered to prove the truth of any out of court statementigined within the document.
Fed. R. Evid. 801(c), Advisory Committee’s Note. (“If the signifoawof an offered statement lies solely
in the fact thatt was made, no issue is raised as to the truth of anything asserted, and the tsigteshen
hearsay.”)Lee,220 F. Supp. 2d at 1311.

E. Authenticity is Not Limited in the Fashion Recited by Defendant.

Defendant seeks to limit the scope of authentication to one acceptable form oficatibant
While authentication can be demonstrated in the manner recited by Defendanglgocha established
in other ways, including through testimony by a records custodian or through the submissimiende
that is seHauthenticating. SeeFed. R. Evid. 803(6)(D), 901, 902. Additionally, as discussed above,
Plaintiffs need not have authenticated documents upon which they rely instimmary judgment
briefing, so long as the documents could be authenticated at Arakrica v. Mills,654 F. Supp. 2d 28,
36 (D.D.C. 2009) (“To repeat, if it is possible to convert potentiaesce into a form that would be
admissible at triat-as it appears to be in this castne Court may consider it at the summary judgment
stage. The Court will not exclude the 2002 DRC Report from consideration at this fgahatmissibility,
with or without the support of additional testimony, will be consideredrialt”) (internal citatons
omitted).

F. Defendant Ignores the Numerous Exceptions to the Secondary Evidence Rule.

Defendant’s objections regarding the “secondary evidence rule” ignotthellrecognized forms
of admissible documentsSeeFed. R. Evid. 1003008; U.S. ex rel.EI-Amin v. George Washington
Univ.,522 F. Supp. 2d 135, 146 (D.D.C. 2007) (“Because of the numerous avenues of escape from the
mechanical application of the requirement of the original, a partarely precluded from producing
significant relevant \dence because of the best evidence rule.”) (citation and quotatioteaymit
Evidence may be considered on summary judgment so long as any acceptable form coultiebleasupp

trial.



Il. PLAINTIFFS’ RESPONSES TO DEFENDANT'S SUPPLEMENTAL OBJECTIONS
Paintiffs respectfully request that the Court overrule Defendant’s etsoe evidentiary
objections based upon the foregoing standards and based upon Plaintiffs’ redpoisdfendant’s

Supplemental Gjections set forth in the following chart:



Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

1. | subnit this Reply Declaration in further
support of Plaintiffs’ Motion for Sumary
Judgment, and in Opposition to
Public.Resource.Org, Inc.’s (“Defendant” or
“Public Resoure”) CrossMotion for
Summary Judgment. Unless otherwise note
have knowledge of all facts set forth in this
Declaration and | would, and could, testify
competently thereto if called upon to do so.

No objection.

2. 1 am currently ta Senior Vice Prident,
Research at ACT, Inc. ACT produces and

publishes the AC@ college redines
assegsient —a college achissions and
placement test tken by millions of high schoo
graduates every year. ACT alsoen#f
comprehensive assasent, research,
information, and program managent
services to support education and workforce
developrent. As the Senior Vice President o
Research, | amesponsible for all research arn
evidence related to the design, developmen
use, and validation of our assesnts and
prograns. Inmy position, | serve on the Seni
Leadership Tearand manage over 110
researchers.

d

DI

No objection.




Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

3. Prior toworking at ACT, | worked at The
College Board, where | held the positions of
Vice Presilent, Researchnd Development
(July, 2000 -Septenber, 2013), Executive
Director, Office of Research and Devetognt
(March, 1997 June, 2000), and Research

Scientist (Septaber, 1994 — February, 1997).

No objection.

4. Before working at The College Board, |
worked for the American Psychologic
Association|nc. (“APA”), in the paitions of
Assistant Executize Director for Scentific
Affairs and Executivdirector of Science
(1992-1994), Director, Scientific Affairs
(February, 1989 August, 1992), and Testing
and Assegsent Officer (Novenbe, 1987 —
January, 1989). During my emplogmt at
APA, | served as the Project Director for the
revision of the 1985 version of tistandards
for Educational and Psychologicak$tirg, the
new product of which was published in 1999
(the “1999 Standards”). In 1997, | was electg
to APA’s Council of Representatives, and |
served on the Council frod®972003. In
April, 2012, | was elected to the Council of t
American Educational &search Association,
Inc. (*AERA”), serving fromApril, 2012 to
April, 2015 as \ce President for Division D.
also was elected to tiBoard of Directors of

1%

2d

ne

National Council On Measurement In

No objection.




Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

Education, Inc. ("NCME"), serving on the
Board from2002-2005 and 2009-2012, and
served adlCME'’s President fron2010-2011.
Additionally, | sewved on the Managmgent
Committee for the Standards froA905-2015.

5. I have written extensively on tistandards
for Educational and Psychologicak$tirg, as
well as other professional and technical
guidelines vhich relate taeducational and
industrial testing and assessment, including
journal articles, book chapters, and paper
presentatios at national conferences.

No objection.

6. | was asked to rephrase severahef
standards recited ilé¢ 1999 Standards,
without changing their meaning.

No objection.

7. Standard 3.3, as recited in the 1999
Standardsstates:

Those responsible for test development sho
include relevant subgroups in \dity,
reliability/precision, and other preliminary
studies usewhen constrating the est.

uld

No objection.




Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

8. One of the many ways in which Standard
3.3 could be rephrased without changing its
meaning is a$ollows:

Studies collecting evidence for the
interpretation and use of test scores,
guantifying the inconsistency in exarae
performance, and of other topics should be
conducted during test construction by
individuals and organizations who mandate,
sponsor, prepare and design, arathkat tests
so thatstudy resultsvill inform the discussion
of the comparability of subgroup scores.

FRE 402 REevance. Mr. @mara has not beer
presented as an expert and his lay opinion i
not relevant. The proffered tesitbny does not
have any tendency toake a fact of
consequencmore or less probable than it
would be without the edence.

FRE 403 Pejudice. Plaintiffasserthatthe
1999 Standards were written by “a select gr
of the leadingninds in @ucatiaal and
psychological testing dheir time” (ECF No.
60-1, Pls. Memat 1), and that the Joint
Committee members that Plaintiffs credit with
authorship of the 1999 Standards represent
diverse range of fields including “atsions,
achievenent, clinical counseling, educational

5 relevant, evidence need only have any

This evidence is relevantn order to be

tendency to make a fact of consequence in
litigation more or less probable than it would
be without the evidence. Defendant has
introduced the issue of whether it is possible
phrase the individal standards recited in the
1999 Standards without changing their
meaning. Plaintiffs have arguednd still
maintain,that Defendanas waived this
affirmative defenséecause it was not
included in Defendant’'s answer. However,
should the Courtonsicer the defensér.
Camara’s testimony is directly relevant to
whether such rephrasing is possiblie.
paragraph 6 of his declaratiddy. Camara
testifies that he was specifically asked to
rephrase several of the standards in the 199
Standards, without changing their meaning,
and Defendant did not object to that paragra

As set forth above, Dr. Camara’s testimony
puplevant Any risk of confusion to the Court i
minimal, is outweighed by its probative value
and fails to warrant exclusiorPaletera La
Michoacana, Inc. v. Productos Lacteos
Tocumbo S.A. De C\69 F.Supp.3d 175, 211
an.11 (D.D.C. 2014jeconsideration denied
No.CV 11-1623(RC), 2015 WL 456400
,(D.D.C. Feb. 3, 2015) (unnecessary to exclu
evidence under Rule 403 at the summary

he

to

9

ph.

is
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|
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licensingcredentialing, mploymen, policy,




Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

and progranevaluation.” (Pls. Mm. at 5). Mr.
Camara stated in hiprior declaraton in
support of Plaintiffs’ Motion for Sumary
Judgment that the Joint Comittee members
were “the leading aborities in psychological
and educational assessnts.” (ECF No. 60-
76, 1 11). Mr. Carara was ot part of this elite
group of experts. Plaintiffs have not
demonstrated that Mr. Cara has the breadth
of knowledge to evaluate whether his
rephrasing of individual standards from the
1999 Standards is accurate and does not

change theneaning of he stadard, nor that he

is qualified to know why the Jdi€ommittee
members or other authors chose the wordin
that they didrather thanwording tha Mr.
Camara now proposes). Therefore the
probative value of the proffered testimony is
substantially outweighelly a danger of unfair
prejudice, confusing the issues, andleading
the factfinder.

FRE 701 Improper Lay Opinion. The proffer
testimony is a lay opinion thas notrationally
based on the withess’s perception; is not
helpful to clearly urderstandinghewitness’s
testimony or to deterining a fact in issue,
including because the proffered testimony ig
conclusory; or is basemh sciantific, technical,
or other specialized knowledge within the

judgment stage “because the prejudicial effe
of the [evidence] at this stage of the
proceedings is minimal at best”) (citidglams
v. Ameritech Servs., In@31 F.3d 414, 428
(7th Cir. 2000)Hines v. Consol. Rail Corp.,
926 F.2d 262, 274 (3d Cir. 1991)

edDr. Camara’s testimony is rationally based
upon his perceptiobased upon his experienag
as set forth in paragraphs 1-5 of his
declarationas well as his personal experiend
outlined in his curriculum vitae attached as
Exhibit 1to hisprior declaration, dated

to the trier of fact. Dr. Camara’s testimony i

e

December 8, 2015 (Dkt. 60-76), and is helpful

h

scope of Rule 702.

this paragraph is both helpful to clearly

10



Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

FRE 702 Unreliable Expe@pinion. The
proffered testnony is an expert opinion by a
witness who is not qualified as an expert by
knowledge, skill, experience, training, or
education. The testiony further will not help
the trier of fact to understand the evidence g
to detemine afact in issue; is not based on
sufficient facts or data; is not the product of
reliable principles and methods; and is not
based on the expert’s reliable application of
reliable principles and methods to the facts ¢
the cae.

understanding his testimony and to
determining a fact in issue, as discussed ab
in responséo Defendant’s relevance
objection. Finally, this testimony is not base
on scientific, technical, or other specialized
knowledge within the scope of FRE 782d is
admissible under at least FRE 602 and FRE
701.

Defendant has not identified why this
tedimony is subject to FRE 702, rather than
FRE 701. This testimony is not based on
scientific, technical, or other specialized
knowledge within the scope of FRE 702; rat

rit is rationally based on Dr. Camara’s
perceptions and personal knowledge and th
falls under FRE 701. Indeed, Defendant
should be barred from making a FRE 702
objection when Defendant included topics in

vfits 30(b)(6) notice on these issues and Dr.
Camara was designated as a 30(b)(6) witne
on such topicsSeeCamara Dep. 43:19-21
(“Q Do you understand you have been

designated to testify as to Topics 15 and 16F

Yes, | do.”), Exhibit XXXXX to Gray Decl.

(Dkt. 94-2). Defendant’s counsel could have

but strategically elected not to, ask him to
rephrase the individual standards from the
1999 Standards during his depositiand this
testimony is, therefore, admissiblSee

ove

ner

174

Weinstein v. Dist. of Columbia Housing Auth
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

931 F. Supp. 2d 178, 185-87 (D.D.C. 2013)
considering crosmotions for summary
judgment, court admitted testimony in
subsequent affidavits where party challenge

o

affidavits as inconsistent with testimony during

30(b)(6) deposition)td. at 185 (“Yet,'[iJt is
often impossible in any enterprise where
employees have distinct roles for there to be
one person who can answer all questions p¢
during a30(b)(6) deposition?) (quoting
Covad Commc’ns Co. v. Revonet, &7
F.R.D. 14, 25 (D.D.C. 2010))As set forth
above, this testimony is opinion testimony b
lay witness, which is admissible pursuant to
FRE 701.

nsed

9. Standard 4.4, as recited in the 1999
Standardsstates:

If test developers prepare different versiaris
a testwith same changdo the test
specifications, they should doooent the
content and psycimetric specificatims of
each version. The docamtation should
describe thempact of dfferences among
versions on thealidity of scoreinterpretations
for intended uses and on the precision and
comparability ofscores.

No objection.
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

10. One of the many ways in which Standar
4.4 could be rephsd without changing its
meaning is a$ollows:

Changes or augentations to assesgents
which impact content, constructs, or statal

properties of a test should be documented gnaould be without the evidence.

made availabl¢o test users. Docusattation
should address any effect on the overall
reliability of the test, theacaracy of scores, of
the inferences which can b&adefrom scores,
aswell astheextent thatscoresacross
different versims are canparable.

FRE 402 Reevance. Mr. @marahas not been
presented as an expert and his lay opinion i
not relevant. The proffered tesitbny does not
have any tendency toake a fact of
consequencmore or less probable than it

FRE 403 Pejudice. Plairiffs asserthatthe
1999 Standards were written by “a select gr
of the leadingninds in @ucatiaal and
psychological testing dheir time” (ECF No.
60-1, Pls. Memat 1), and that the Joint
Committee members that Plaintiffs credit with
authorship othe 1999 Standards represent 3
diverse range of fields including “atissions,
achievenent, clinical counseling, educational

5 relevant, evidence need only have any

This evidence is relevant. In order to be
tendency to make a fact of consequence in
litigation more or less probable than it would
be without the evidece. Defendant has
introduced the issue of whether it is possible
phrase the individual standards recited in th
1999 Standards without changing their
meaning. Plaintiffs have argued, and still
maintain, that Defendant has waived this
affirmative defense because it was not
included in Defendant’'s answer. However,
should the Court consider the defense, Dr.
Camara’s testimony is directly relevant to
whether such rephrasing is possible. In
paragraph 6 of his declaration, Dr. Camara
testifies that he waspecifically asked to
rephrase several of the standards in the 199
Standards, without changing their meaning,
and Defendant did not object to that paragrd

As set forth above, Dr. Camara’s testimony
buplevant. Any risk of confusion to the Court
minimal, is outweighed by its probative valus
and fails to warrant exclusiorPaleteria La
Michoacana, Inc. v. Productos Lacteos

Tocumbo S.A. De C\69 F.Supp.3d 175, 211
1 n.11 (D.D.C. 2014jeconsideration denied
No.CV 11-1623(RC), 2015 WL 456400

,(D.D.C. Feb. 3, 2015) (unnecessary to exclu
evidence under Rule 403 at the summary

D

he

to
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licensingcredentialing, mploymen, policy,
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

and progranevaluation.” (Pls. Mm. at 5). Mr.
Camara stated in higrior declaratn in
support of Plaintiffs’ Motion for Sumary
Judgment that the Joint Comittee members
were “the leading aborities in psychological
and educational assessnts.” (ECF No. 60-
76, 1 11). Mr. Camara was not part of this elit
group of experts. Plaintiffs have not
demonstrated that Mr. Cara has the breadth
of knowledge to evaluate whether his
rephrasing of individual standards from the
1999 Standards is accurate and does not
change theneaning of he standard, nor that I
is qualified to know why the Joitommittee
members or other authors chose the wordin
that they didrather thanwording tha Mr.
Camara now proposes). Therefore the
probative value of the proffered testimony is
substantially outweighed by a danger of unf;
prejudice, confusing the issues, andlemding
the factfinder.

FRE 701 Improper Lay Opinion. The proffer
testimony is a lay opinion thas notrationally
basel on the witness’s perception; is not
helpful to clearly urderstandinghewitness’s
testimony or to deterining a fact in issue,
including because the proffered testimony ig
conclusory; or is basemh scientific, technical,
or other specialized knowledgéthin the
scope of Rule 702.

judgment stage “because the prejudicial effe
of the [evidence] at this stage of the
proceedings is minimal at best”) (citidglams
v. Ameitech Servs., Inc231 F.3d 414, 428
(7th Cir. 2000)Hines v. Consol. Rail Corp.,
926 F.2d 262, 274 (3d Cir. 1991)).

112

e

=,

r

edr. Camara’sestimony is rationally based
upon his perception based upon his experie
as set forth in paragraphs 1-5 of his
declaration, as well as his personal experier
outlined in his curriculum vitae attached as
Exhibit 1 to his prior declaration, dated
Decemier 8, 2015 (Dkt. 60-76), and is helpfu
to the trier of fact. Dr. Camara’s testimony i

nce

ce

— —

this paragraph is both helpful to clearly
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

FRE 702 Unreliable Expert Opinion. The
proffered testnony is an expert opinion by a
witness who is not qualified as an expert by
knowledge, skill, experience, training, or
education. The testiony further will not help
the trier of fact to understand the evidence g
to detemine a fact in issue; is not based on
sufficient facts or data; is not the product of
reliable principles and methods; and is not
based on the expert’s reliable applicatién o
reliable principles and methods to the facts ¢
the cae.

understanding his testimony and to
determining a fact in issue, as discussed ab
in response to Defendant’s relevance
objedion. Finally, this testimony is not base
on scientific, technical, or other specialized
knowledge within the scope of FRE 702 and
admissible under at least FRE 602 and FRE
701.

Defendant has not identified why this
testimony is subject to FRE 702ther than
FRE 701. This testimony is not based on
scientific, technical, or other specialized
knowledge within the scope of FRE 702; rat
rit is rationally based on Dr. Camara’s
perceptions and personal knowledge and th
falls under FRE 701. Indeedei@ndant
should be barred from making a FRE 702
objection when Defendant included topics in
vfits 30(b)(6) notice on these issues and Dr.
Camara was designated as a 30(b)(6) witne
on such topicsSeeCamara Dep. 43:19-21
(“Q Do you understand you have been

Yes, | do.”), Exhibit XXXXX to Gray Decl.

but strategically elected not to, ask him to
rephrase the individual standards from the
1999 Standards during his depositiand this
testimony is, therefore, admissiblSee

designated to testify as to Topics 15 and 16¥

(Dkt. 94-2). Defendant’s counsel could have

ove

=
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

931 F. Supp. 2d 178, 185-87 (D.D.C. 2013)
considering crosmotions for summary
judgment, court admitted testimony in
subsequent affidavits wheparty challenged
affidavits as inconsistent with testimony duri
30(b)(6) deposition)td. at 185 (“Yet, ‘[ilt is
often impossible in any enterprise where
employees have distinct roles for there to be
one person who can answer all questions p¢
during a 30(b)(6) deposition.™) (quoting
Covad Commc’ns Co. v. Revonet, @67
F.R.D. 14, 25 (D.D.C. 2010))As set forth
above, this testimony is opinion testimony b
lay witness, which is admissible pursuant to
FRE 701.

ng

nsed

11. Standard 5.2, as recitedliw 1999
Standardsstates:

The procedres for onstructingscales used for

reporting scores and the rationale for these
procedures should be deserbclearly.

No objection.

12. One of the many ways in which Standar
5.2 could be rephrased withatltanging its
meaning is a$ollows:

Testing program that use derived scale scor
to enhance iterpretation of assesaent results

0 FRE 402 REevance. Mr. @marahas not been
presented as an expert and his lay opinion i
not relevant. The proffered tesitbny does not
have any tendency toake a fact of
pgonsequenceore or less probable than it

would be without the evidence.

This evidence is relevant. In order to be

5 relevant, evidence need only have any
tendency to make a fact of consequence in
litigation more or less probable than it would
be without the evidence. Defendant has

he

introduced the issue of whether it is possible
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

must report the justification and procedures
used to create thaerived sores.

FRE 403 Pejudice. Plaintfs asserthatthe
1999 Standards were written by “a select gr
of the leadingninds in elucational and
psychological testing dheir time” (ECF No.
60-1, Pls. Memat 1), and that the Joint
Committee members that Plaintiffs credit with
authorship othe 1999 Standards represent 3
diverse range of fields including “atdssions,
achievenent, clinical counseling, educational
licensingcredentialing, mployment, policy,
and progranevaluation.” (Pls. Mm. at 5). Mr.
Camara stated in higrior declaraton in
support of Plaintiffs’ Motion for Sumary
Judgment that the Joint Comittee members
were “the leading abbrities in psychological

phrase the individual standards recited in th
1999 Standards without changing their
meaning. Plaintiffs have argued, and still
maintain, that Defendant has waived this
affirmative defense because it was not
included in Defendant’s answer. However,
should the Court consider the defense, Dr.
Camara’s testimony is directly relevdn
whether such rephrasing is possible. In
paragraph 6 of his declaration, Dr. Camara
testifies that he was specifically asked to
rephrase several of the standards in the 199
Standards, without changing their meaning,
and Defendant did not object tatlparagraph

As set forth above, Dr. Camara’s testimony
buplevant. Any risk of confusion to the Court
minimal, is outweighed by its probative valus
and fails to warrant exclusiorRaleteria La
Michoacana, Inc. v. Productos Lacteos
Tocumbo S.A. DE.V, 69 F.Supp.3d 175, 211
1 n.11 (D.D.C. 2014jeconsideration denied
No.CV 11-1623(RC), 2015 WL 456400
,(D.D.C. Feb. 3, 2015) (unnecessary to exclu
evidence under Rule 403 at the summary
judgment stage “because the prejudicial effe
of the [evidenceht this stage of the
proceedings is minimal at best”) (citidglams
v. Ameritech Servs., In@31 F.3d 414, 428
(7th Cir. 2000)Hines v. Consol. Rail Corp.,

9

MR

|

de

ct

and educational assessnts.” (ECF No. 60-

926 F.2d 262, 274 (3d Cir. 1991)).
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

76, 1 11). Mr. Carara was not part of this elit
group of experts. Plaintiffs have not
demonstrated that Mr. Cara has the breadth
of knowledge to evaluate whether his
rephrasing of individual standards from the
1999 Standards is accurate and does not
change theneaning of he standard, nor that h
is qualified to know why the JditCommittee
members or other authors chose the wordin
that they didrather thanwording tha Mr.
Camara now proposes). Therefore the
probative value of the proffered testimony is
substantially outweighed by a danger of unfs
prejudice, confusing the issues, andleading
the factfinder.

FRE 701 Improper Lay Opinion. The proffer
testimony is a lay opinion thas notrationally
based on the withess’s perception; is not
helpful to clearly urderstandinghewitness’s
testimony or to deterining a fact inissue,
including because the proffered testimony ig
conclusory; or is baseamh sciantific, technical,
or other specialized knowledge within the
scope of Rule 702.

e

©Q

=,

r

edr. Camara’sestimony is rationally based
upon his perception based upon his experie
as set forth in paragraphs 1-5 of his
declaration, as well as his personal experier]
outlined in his curriculum vitae attached as
Exhibit 1 to his prior declaration, dated
Decemier 8, 2015 (Dkt. 60-76), and is helpfu
to the trier of fact. Dr. Camara’s testimony i
this paragraph is both helpful to clearly
understanding his testimony and to
determining a fact in issue, as discussed ab
in response to Defendant’s relevance
objedion. Finally, this testimony is not base
on scientific, technical, or other specialized

nce

ce

— —
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knowledge within the scope of FRE 702 and
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

FRE 702 Unreliable Expert Opinion. The
proffered testnony is an expert opinion by a
witness who is not qualified as an expert by
knowledge, skill, experience, training, or
education. The testiony further will not help
the trier of fact to understand the evidence g
to detemine a fact in issue; is not based on
sufficient facts or datas not the product of
reliable principles and methods; and is not
based on the expert’s reliable application of
reliable principles and methods to the facts ¢
the cae.

admissible under at least FRE 602 and FRE
701.

Defendant has not identified why this
testimony is subject to FRE 702ther than
FRE 701. This testimony is not based on
scientific, technical, or other specialized
knowledge within the scope of FRE 702; rat
rit is rationally based on Dr. Camara’s
perceptions and personal knowledge and th
falls under FRE 701. Indeedef2ndant
should be barred from making a FRE 702
objection when Defendant included topics in
vfits 30(b)(6) notice on these issues and Dr.
Camara was designated as a 30(b)(6) witne
on such topicsSeeCamara Dep. 43:19-21
(“Q Do you understand you have been

Yes, | do.”), Exhibit XXXXX to Gray Decl.

but strategically elected not to, ask him to
rephrase the individual standards from the
1999 Standards during his depositiand this
testimony is, therefore, admissiblSee

931 F. Supp. 2d 178, 185-87 (D.D.C. 2013)
considering crossotions for summary
judgment, court admitted testimony in
subsequent affidavits wheparty challenged

designated to testify as to Topics 15 and 167

(Dkt. 94-2). Defendant’s counsel could have

Weinstein v. Dist. of Columbia Housing Auth.

ner
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30(b)(6) deposition)td. at 185 (“Yet, ‘[ilt is

affidavits as inconsistent with testimony durirg
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

often impossible in any enterprise where
employees have distinct roles for there to be
one person who can answer all questions pd
during a 30(b)(6) deposition.™) (quoting
Covad Commc’ns Co. v. Revonet, J§7
F.R.D. 14, 25 (D.D.C. 2010))As set forth
above, this testimony is opinion testimony b
lay witness, which is admissible pursuant to
FRE 701.

nsed

y a

13. Standard 5.3, as recitedliw 1999
Standardsstates:

If there is sound resan to believe that sp#ic
misinterpreéation of a score scale are
likely, test users should be explicitly
cautioned.

No objection.

14. One of the many ways in which Standar
5.3 could be rephrased without changing its
meaning is a$ollows:

Wheninaccuratenterpretations of reported
scores by users can be amated, Test
Publishers haarthe responsibility to articulate
both the correct and the possible imeat
interpretationsfor users.

1 FRE 402 REevance. Mr. @mara has not beer
presented as an expert and his lay opinion i
not relevant. The proffered tesibny does not
have any tendency toake a fact of
consequencmore or less probable than it
would be without the edence.

This evidence is relevant. In orderbe

5 relevant, evidence need only have any
tendency to make a fact of consequence in
litigation more or less probable than it would
be without the evidence. Defendant has
introduced the issue of whether it is possible
phrase the individual standis recited in the
1999 Standards without changing their
meaning. Plaintiffs have argued, and still
maintain, that Defendant has waived this

he

to

affirmative defense because it was not
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

FRE 403 Pejudice. Plaintiffsasserthatthe
1999 Standards were written by “a select gr
of the leadingninds in @ucatiaal and
psychological testing dheir time” (ECF No.
60-1, Pls. Memat 1), and that the Joint
Committee members that Plaintiffs credit with
authorship of the 1999 Standards represent
diverse range of fields including “atksions,
achievenent, clinical counseling, educational
licensingcredentialing, mployment, policy,
and progranevaluation.” (Pls. Mm. at5). Mr.
Camara stated in hiprior declaraton in
support of Plaintiffs’ Motion for Sumary
Judgment that the Joint Comittee members
were “the leading abbrities in psychological
and educational assessnts.” (ECF No. 60-
76, 1 11). Mr. Camawra was notart of this elite
group of experts. Plaintiffs have not

demonstrated that Mr. Cara has the breadth

of knowledge to evaluate whether his

included in Defendant’s answer. However,
should the Court consider the defense, Dr.
Camara’s testimony is directly relevant to
whether such rephrasing is possible. In
paragraph 6 of his declaration, Dr. Camara
testifies that he was specifically asked to
rephrase several of the standards in the 199
Standards, without changing their meaning,
and Defendant did not object to that paragra

As set forth above, Dr. Camara’s testimony
buplevant. Any risk of confusion to the Court
minimal, is outweighed by its probative valus
and fails to warrant exclusiorPaleteria La
Michoacana, Inc. v. Productos Lacteos
Tocumbo S.A. De C.\69 F.Supp.3d 175, 211
an.11 (D.D.C. 2014jeconsideration denied
No.CV 11-1623(RC), 2015 WL 456400
,(D.D.C. Feb. 3, 2015) (unnecessary to exclu
evidence under Rule 403 at the summary
judgment stage “because the prejudicial effe
of the [evidence] at this stage of the
proceedings is minimal at best”) (citidglams
v. Ameritech Servs., In@31 F.3d 414, 428
(7th Cir. 2000)Hines v. Consol. Rail Corp.,
926 F.2d 262, 274 (3d Cir. 1991)).
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rephrasing of individual standards from the
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

1999 Standards is accurate and does not
change theneaning of he standardnor that he
is qualified to know why the JditCommittee
members or other authors chose the wordin
that they didrather thanwording tha Mr.
Camara now proposes). Therefore the
probative value of the proffered testimony is
substantially outweighed aydanger of unfair
prejudice, confusing the issues, andleading
the factfinder.

FRE 701 Improper Lay Opinion. The proffer
testimony is a lay opinion thas notrationally
based on the witness’s perception; is not
helpful to clearlyunderstandinghewitness’s
testimony or to deterining a fact in issue,
including because the proffered testimony ig
conclusory; or is baseamh sciatific, technical
or other specializeknowledge within the
scope of Rule 702.

FRE 702 Unreliable Expert Opinion. The
proffered testhony is an expert opinion by a

pdr. Camara’s testimony is rationally based
upon his perception based upon his experie
as set forth in paragraphs 1-5 of his
declaration, as well as his personal experien
outlined in his curriculum vitae attached as
Exhibit 1 to his prior declaratip dated

to the trier of fact. Dr. Camara’s testimony i
this paragraph is both helpful to clearly
understanding his testimony and to
determining a fact in issue, as discussed ab
in response to Defendantslevance
objection. Finally, this testimony is not base
on scientific, technical, or other specialized
knowledge within the scope of FRE 702 and
admissible under at least FRE 602 and FRE

Defendant has not identified why this
testimony is subject tBRE 702, rather than

witness who is not qualified as an expert by

December 8, 2015 (Dkt. 60-76), and is helpful

nce

ce

N
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FRE 701. This testimony is not based on
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

knowledge, skill, experience, training, or
education. The testiony further will not help
the trier of fact to understand the evidence d
to detemine a fact in$sue; is not based on
sufficient facts or data; is not the product of
reliable principles and methods; and is not
based on the expert’s reliable application of
reliable principles and methods to the facts
the cae.

scientific, technical, or other specialized
knowledge within the scope of FRE 702; rat
rit is rationally based on Dr. Camara’s
perceptions and personal knowledge and th
falls under FRE 701. Indeed, Defendant
should be barred from making a FRE 702
objection when Defendant included topics in
pfits 30(b)(6) notice on these issues and Dr.
Camara was designated as a 30(b)(6) witne
on such topicsSeeCamaraDep. 43:19-21
(“Q Do you understand you have been

Yes, | do.”), Exhibit XXXXX to Gray Decl.

but strategically elected not to, ask him to
rephrase the individliatandards from the
1999 Standards during his depositiand this
testimony is, therefore, admissiblSee

931 F. Supp. 2d 178, 185-87 (D.D.C. 2013)
considering crossotions for summary
judgment, court admitted testimony in
subsequent affidavits where party challenge|

30(b)(6) deposition)td. at 185 (“Yet, ‘[i]t is
often impossible in any enterprise where
employees have distinct roles for there to be
one person who can answer all questions p(
during a 30(b)(6) deposition.™) (quoting
Covad Commc’ns Co. v. Revonet, Ji267

designated to testify as to Topics 15 and 167

(Dkt. 94-2). Defendant’s counsel could have

Weinstein v. Dist. of Columbia Housing Auth.
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affidavits as inconsistent with testimony during

nsed

F.R.D. 14, 25 (D.D.C. 2010))As set forth
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

above, this testimony is opinion testimony b
lay witness, which is admissible pursti&o
FRE 701.

15. | believe the forgoing exercise could be
done with any of the standards recited in the
1999 Standards by a person who is sufficier
knowledgeable in psycihaetrics and/or
educational testing asell as themeaning and
import of the tandards contained within the
1999 Standards.

FRE 402 Revance. Mr. @mara has not beer
presented as an expert and his lay opinion i
tiyot relevant. The proffered tesibny does not
have any tendency toake a fact of
conseguencmore or less probable that
would be without the evidence.

FRE 403 Pejudice. Plaintiffaasserthatthe
1999 Standards were written by “a select gr
of the leadingninds in elucational and
psychological testing daheir time” (ECF No.

This evidence is relevant. In order to be

5 relevant, evidence need only have any
tendency to make a fact of consequence in
litigation more or less probable than it would
be without the evidence. Defendant has
introduced the issue of whether it is gbhsto
phrase the individual standards recited in th
1999 Standards without changing their
meaning. Plaintiffs have argued, and still
maintain, that Defendant has waived this
affirmative defense because it was not
included in Defendant’s answer. However,
should the Court consider the defense, Dr.
Camara’s testimony is directly relevant to
whether such rephrasing is possible. In
paragraph 6 of his declaration, Dr. Camara
testifies that he was specifically asked to
rephrase several of the standards e1899
Standards, without changing their meaning,
and Defendant did not object to that paragrd

As set forth above, Dr. Camara’s testimony
buplevant. Any risk of confusion to the Court
minimal, is outweighed by its probative valug
and fails to warant exclusion.Paleteria La
Michoacana, Inc. v. Productos Lacteos

19%
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60-1, Pls. Memat 1), and that the Joint
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

Committee members that Plaintiffs credit with
authorship of the 1999 Standards represent
diverse range of fields including “atdssions,
achievenent, clinical counseling, educational
licensingcredentialing, mployment, policy,
and progranevaluation.” (Pls. Mm. at 5). Mr.
Camara stated in hiprior declaratbn in
support of Plaintiffs’ Motion for Sumary
Judgment that the Joint Comittee members
were “the leading abbrities in psychological
and educational assesnts’ (ECF No. 60-
76, 1 11). Mr. Camra was not part of this elit
group of experts. Plaintiffs have not
demonstrated that Mr. Cara has the breadth
of knowledge to evaluate whether his
rephrasing of individual standards from the
1999 Standards is accurateladoes not
change theneaning of he standard, nor that h
is qualified to know why the Jdit€ommittee
members or other authors chose the wordin
that they didrather thanwording tha Mr.
Camara now proposes). Therefore the
probative value of thproffered testimony is
substantially outweighed by a danger of unf;
prejudice, confusing the issues, andleading
the factfinder.

FRE 701 Improper Lay Opinion. The proffer
testmony is a lay opinion thas notrationally
based on the withess’s perceptits not

Tocumbo S.A. De C\69 F.Supp.3d 175, 211
an.11 (D.D.C. 2014jeconsideration denied
No.CV 11-1623(RC), 2015 WL 456400
,(D.D.C. Feb. 3, 2015) (unnecessary to exclu
evidence under Ruk03 at the summary
judgment stage “because the prejudicial effe

of the [evidence] at this stage of the
proceedings is minimal at best”) (citidglams
v. Ameritech Servs., In@31 F.3d 414, 428
(7th Cir. 2000)Hines v. Consol. Rail Corp.,
926 F.2d 262274 (3d Cir. 1991)).

192
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edDr. Camara’s testimony is rationally based
upon his perception based upon his experie
as set forth in paragraphs 1-5 of his

helpful to clearly urderstandinghewitness’s

de

ct

nce

declaration, as well as his personal experier]
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

testmony or to deteriming a fact in issue,
including because the proffered testimony ig
conclusory; or is baseamh sciantific, technical,
or other specialized knowledge within the
scope of Rul&02.

FRE 702 Unreliable Expert Opinion. The
proffered testnony is an expert opinion by a
witness who is not qualified as an expert by
knowledge, skill, experience, training, or
education. The testiony further will not help
the trier of fact to uderstand the evidence or
to detemine a fact in issue; is not based on
sufficient facts or data; is not the product of
reliable principles and methods; and is not
based on the expert’s reliable application of
reliable principles and methods to the facts ¢
the cae.

outlined in his curriculum vitae attachad
Exhibit 1 to his prior declaration, dated

to the trier of fact. Dr. Camara’s testimony i
this paragraph is both helpful to clearly
understanding his testimony and to
determining a fact in issue, as disagsabove
in response to Defendant’s relevance
objection. Finally, this testimony is not base
on scientific, technical, or other specialized
knowledge within the scope of FRE 702 and
admissible under at least FRE 602 and FRE

Defendant has not iderigfi why this
testimony is subject to FRE 702, rather than
FRE 701. This testimony is not based on
scientific, technical, or other specialized
knowledge within the scope of FRE 702; rat
it is rationally based on Dr. Camara’s
perceptions and personal kmedge and thus
falls under FRE 701. Indeed, Defendant
should be barred from making a FRE 702
objection when Defendant included topics in

vfits 30(b)(6) notice on these issues and Dr.
Camara was designated as a 30(b)(6) witne
on such topicsSeeCamara @p. 43:19-21
(“Q Do you understand you have been

Yes, 1 do.”), Exhibit XXXXX to Gray Decl.

December 8, 2015 (Dkt. 60-76), and is helpful

designated to testify as to Topics 15 and 167

(Dkt. 94-2). Defendant’s counsel could have

N

is

ner

174

but strategically elected not to, ask him to
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Declaration of WayneCamara In Further
Support of Plaintiff s Motion for Summary
Judgment, and in Opposition to
Public.Resource.Org’s CrossMotion for
Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiff s’ Response to Defendant’s
Objections

rephrase the individuatandards from the
1999 Standards during his depositiand this
testimony is, therefore, admissiblSee

Weinstein v. Dist. of Columbia Housing Auth.

931 F. Supp. 2d 178, 185-87 (D.D.C. 2013)
considering crosmotions for summary
judgment, court aitted testimony in
subsequent affidavits where party challenge

—~

n

o

affidavits as inconsistent with testimony during

30(b)(6) deposition)d. at 185 (“Yet, ‘[it is
often impossible in any enterprise where
employees have distinct roles for there to be
one person who can answer all questions pd
during a 30(b)(6) deposition.™) (quoting
Covad Commc’ns Co. v. Revonet, @67
F.R.D. 14, 25 (D.D.C. 2010))As set forth
above, this testimony is opinion testimony b
lay witness, which is admissible pursuant to
FRE 701.

nsed

Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

1. I aman attorney with Quarles Brady LLP,
atorneys forPlaintiffs, American Educatical
Research Association, Inc., Amican

No Objection
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

Psychological Association, Inc. and Nationa
Council on Measureent in Education, Inc.
Unless otherwise stated, | have knowledge
all facts seforth inthis declaration, and |
would, and could, testy campetently thereto if
called upon to do so.

2. | submit this Declaration in support of
Plaintiffs’ Reply in Support of its Motion for
Summary Judgment and Permanent Injuncti
and Opposition to Defendant’s Motion for
Summary Judgment.

No Objection

DN

3. Attached ag&xhibit VVV is a true and
correct copyof the catalog recoraf

Standards for Educational and Psychologica
Testing(1999) on the \WrldCat website.

FRE 403 Prejudice. This website printout
includes results for all 69 different editions o
lthe Standards for Educational and
Psychological Testing, theajority of which
are not the 1999 editn at issue in this
litigation, and many of wich are translations
into foreign languaged herefore this
statenent and the related exhibitngisleading
and does not accuratelgnray irstarces in
which theEnglish version of the 1999
Standards iy ormay not be available in
libraries. The probative value of the proffere
exhibit is substantially outweighed by a dang
of unfair prejudice, confusing the issues,
misleading the factfinder, and needlessly

f relevant, evidence need only have any

This evidence is relevant. In order to be
tendency to make a fact of consequence in
litigation more or less probable than it would
be without the evidence. This evidence is
relevant to whether copies of tBeandrds for
Educational and Psychological Testi(ip99)
are available to the public in libraries.

The testimony is clear in contexAny risk of
confusion to the Court is minimal, is
doutweighed by its probative value, and fails
jevarrant exclusionPaleteria La Michoacana,
Inc. v. Productos Lacteos Tocumbo S.A. De
C.V, 69 F.Supp.3d 175, 211 n.11 (D.D.C.

he

[0

presenting cumlative evidence.

2014)reconsideration deniedNo.CV 11-
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
that the 199 Standards at igs are available i
libraries, but the witness has no personal
knowledge to this effect and the ffiering
party has not introduced sufficientidence to
show the witness has personal knowledge g
this matter.

1623(RC), 2015 WL 456400 (D.D.C. Feb. 3
2015) (unnecessary to exclude evidence un
Rule 403 at the summamnydgment stage
“because the prejudicial effect of the

minimal at best”) (citingAdams v. Ameritech
Servs., Inc.231 F.3d 414, 428 (7th Cir. 2000

(3d Cir. 1991)).

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

fWash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from rewvief
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray declardion
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge thiis fact sufficient

[evidence] at this stage of the proceedings i$

Hines v. Consol. Rail Corp926 F.2d 262, 274

der

=

ase

ay

to make the forgoing representation by virtu
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter @serted. Sttaments
within the exhibit arehearsay and Plaiiffs
have no mess of curing that hearsay at trial.
To the extet that the exhibit contins recods
of the contents of individual thirgarty library
catalogs tha¥orldCat ostensibly obtains
informationfrom, this mnstitutesheasay
within hearsay.

of having personally prepared the copy of th
record and/or reviewelthe same

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is sulgct to a hearsay exception
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013)(citing Gleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that confips with

FRE 902(11) prior to trial. Finally, this exhihi

would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807. TH
exceptiors apply to both the WorldCat record
as well as included library catalogs. Therefg
to the etent there is hearsay within hearsay,
the exhibit is admissible because hearsay
exceptions apply at all pertinent levelSee
FRE 805.
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

4. Attached a&xhibit WWW is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Arizona S University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

FRE 802 Harsay.The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter asserte®btatenents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

Defendant seeks to unduly resttice bounds
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howevs
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. vLiberty Surplus Ins. Corp669 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced dalog record is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

-

ase

D DU —

pursuant to FRE 803(6). Exhibits dotmave
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib

hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

would be admissible pursuant to the residual

it

5. Attached a&xhibit XXX is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the BayloUniversity
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not intduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat'l

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demotrsites,
personal knowledge can come from review
the contents of files and records GQreat Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

inferences grounded in observations and
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter assertecbtateanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a recat of regularly conducted
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
Sates 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessdrigintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

D W~

—

6. Attached a&xhibit YYY is a true and

FRE 602 Lak of Personal Knowledge. This

Defendant seeks to unduly restrict the boun
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

correct copyof thecatalog recorddr
Standards for Educational and Psychologicg
Testing(1999) at the Boston College Library

exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a partcular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte®btatenents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from rewvief
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s decldien
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewetthe same.

A hearsay exception applies because the

referenced catalog record is commonly relie
upon by the public or persons in particular

occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is sulgct to a hearsay exception
pursuant to FRE 803(6). Exhibits do not ha

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

D U =

e

to be admissible in the form offered, but nee
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013)(citing Gleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that contips with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

it

7. Attached ag&xhibit ZZZ7 is a true and
correct copyof the catalog recoraf
Standards for Educational drPsychological
Testing(1999) at the Boston University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
that the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files an@cords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

=

ase

experience.”). Ms. Gray’s declaration
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. Tle proffered exhibit is an
out-of-court statenent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with

FRE 902(11) prior terial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

D W~

Q.(-DJLJ'

8. Attached ag&xhibit AAAA is a true and
correct copyof the catalog recoraf

FRE 602 Lak of Personal Knowledge. This

exhibit is introduced to support the assertion

Defendant seeks to unduly restrict the boun

of personal knowledge under FRE 602.
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

Standards for Educational and Psychologicg
Testing(1999) at the Californi&tate
University Library.

that the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter asserte®btatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

Pessonal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’
Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.
Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in whh the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gray
has personal knowled@# this fact sufficient
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

=

19}

0]

A hearsay exception applies because the
referenced catalog record is commonly relied
upon by the public gpersons in particular

occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducted
activity, and is subject to a hearsay exceptign
pursuant to FRE 803(6). Exhibits do not haye
to be admissible in the form offered, but de€
only “be capable of being converted into

37
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

admissible evidence at trialJones v. United
States934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exqaion pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

it

9. Attached ag&xhibit BBBB is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the ColmbiaUniversity
Library.

FRE 602 Lak of Personal Knowledge. This

exhibitis introduced to support the assertion
lthat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness lessonal
knowledge of this mtter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from eaviof
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray's dechtion

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

represents that the exhibit is a true and
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-of-court statenent that is offered to prove
the truth of thematter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no means aluring that hearsay at trial.

accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or revieveethe same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is sulect to a hearsay exception
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013)(citing Gleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that copties with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

D VU —

o

it

10. Attached akxhibit CCCC is a true and
correct copyof the catalog recoraf

Standards for Educational and Psychologicg

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

that the 199 Standards at ige are available if

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

Personal knowledge applies to information
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

Testing(1999) at the Cornell University
Library.

a particular library, bt the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient]
evidence to show the witness has personal
knowledge of this m@tter.

FRE 802 Harsay. The proffered exhibit is an
out-of-court steement that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howevs
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files angcords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into

-

ase

D W —
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admissible evidence at trialJones v. United
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States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior ttrial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

11. Attached akxhibit DDDD is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Damouth College
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

lthat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated.aAcase
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge inafies opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

=

accurate copy o f the catalog record. Mr. Gt
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte&tatemnents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

has personal knowledge of this fact sufficier
to make the forgoing peesentation by virtue
of having personally prepared the copy of th
record and/or reviewed the same.

D

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhihit
would be admissible pursuant to the residual
hearsay exception pursuant to FRE 807.

Q_mju

12. Attached a&xhibit EEEE is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the asisen

Testing(1999) at the Duke Universityibrary.

Ithat the 199 Standards at ige are available in Personal knowledge applies to information

a particular library, but the witness has no

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

learned by a person through a review of
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personal knowledge to this effect and the
proffering party has not introduced sufficient]
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

documents.Washington Cent. R. Co. v. Nat'l

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howevs
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files angcords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corpg9 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions anad
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHils a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United

-

ase

O D D~

Q_(-DDLJ'

States 934 F. Supp. 2d 284, 289 (D.D.C.
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2013) (citingGleklen v. Democratic @hg.

Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior tarial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

13. Attached a&xhibit FFFF is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999 at the Enory University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect athe
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files an@cords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

=

ase

ay

has personal knowledge of this fact sufficier
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FRE 802 Harsay. The proffered exhibit is an
out-of-court statenent that is offered to prove
the truth of thematter assertecbtatanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

[97)

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior terial. Finally, this exhibit
would be admissible pursuant to the residual
hearsay exception pursuant to FRE 807.

o

Q.(-DJLJ'

14. Attached aExhibit GGGG is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Florida Atlanta

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

a particular library, but the witness has no

UniversityLibrary.

lthat the 199 Standards at ige are available in Personal knowledge applies to information

personal knowledge to this effect and the

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat'l
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proffering party has not introduced sufficient]
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay. Tle proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D
Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the

=

declarant has personally participated. As a ¢ase

which plaintiff cites clearly demonstrates,
personal knowledge can come from review of
the contents of files angcords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corpg9 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions anad
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHils a true and
accurate copy o f the catalog record. Mr. Gray
has personal knowledge of this fact sufficient
to make the forgoing representation by virtue
of having personally prepared the copy of the
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.

Q_mju
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Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

FRE 902(11) prior ttrial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

15. Attached ag&xhibit HHHH is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Floridanternational
University Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at ige are available ir
a particular library, but the witness has no
personal knowlege to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Pessonal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in whh the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowled@# this fact sufficient

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

ay

to make the forgoing representation by virtu
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Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public gpersons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but dee€
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted$ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exqaion pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

it

16. Attached a&xhibit Illl is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the George Man University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

proffering party has not introduced sufficient]

MediationBd., 830 F. Supp. 1343, 1353 (E.D
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evidence to show the witss has personal
knowledge of this m@tter.

FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter assertedbtatements
within the exhibit arehearsay and Plaintiffs
have no meanaf curing that hearsay at trial.

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s d&ration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.

ase

D W —

Q.m:s'l'

Campaign Comm., Inc199 F.3d 1365, 1369
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(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

it

17. Attachd asExhibit JJJJ is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Georg@/ashington
University Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support thesasgtion
lthat the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files anécords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions anad
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHils a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

W =

of having personally prepared the copy of th
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

FRE 902(11) prior tarial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Q_mju

Cir. 2003). To the extent necessary, Plaintiffs

18. Attached ag&xhibit KKKK is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999 at the HarvardJniversity
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effectcathe

proffering party has not introduced sufficient

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

evidence to show the witness has personal

Wash. 1993) (“Personal knowledge, howeve
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knowledge of this mtter.

FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter assertecbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

is not strictly limited to activities in which the
declarant has personally participated.aAcase
which plaintiff cites clearly demonstrates,
personal knowledge can come from review of
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corpg9 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
("Personal knowledge inaties opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gray
has personal knowledge of this fact sufficien
to make the forgoing pgesentation by virtue
of having personally prepared the copy of th
record and/or reviewed the same.

—

D

A hearsay exception applies because the
referenced catalog record is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 8@B(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admssible evidence at trial.Jones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also

Q.(-DDLJ'
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Fraser v. Goodalg342 F.3d 1032, 103®th
will obtain a certification that complies with

would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

FRE 902(11) prior to trial. Finally, this exhihi

Cir. 2003). To the extent necessary, Plaintiffs

It

19. Attached a&xhibit LLLL is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Indiandniversity
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

Ithatthe 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

Defendant seek® unduly restrict the bounds
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Peonal knowledge, however
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records GreatAm.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Grf
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

ase

of having personally prepared the copy of th
record and/or reviewed the same.

D W =0
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGlelen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

Q.m:s'l'

—

20. Attached akxhibit MMMM is atrueand
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Lehigh kiversity
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at igs are available i
a particular library, biuthe witness has no

personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve

knowledge of this mtter.

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

is not strictly limited to activitieg which the
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-of-courtstatanent that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corpg9 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal kndedge of this fact sufficient
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the puix or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offeredjtmeed
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations om#t); see also

D

[©)

Fraser v. Goodalg342 F.3d 1032, 1036 (9th
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

Cir. 2003). To the extent necessary, Plaintif
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsg exception pursuant to FRE 807.

—*

21. Attached akxhibit NNNN is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Lewis an@lark College
Library.

FRE 602 Lack of Personal Knowled@eéis
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show theitness has personal
knowledge of this mtter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarantas personally participated. As a c4
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this factf&i®nt
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

Mediation Bd.,830 F. Supp. 1343, 1353 (E.D.

=
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertedbtateanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in peutar
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v Goodale 342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhihit
would be admissible pursuant to the residual
hearsay exception pursuaatRRE 807.

Q.(-DDLJ'

22. Attached akxhibit OOOO is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Louisiangtate
UniversityLibrary.

FRE 602 Lak of Personal Knowledge. This
exhibit isintroduced to support the assertion

a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness hasspeal
knowledge of this m@tter.

lthat the 199 Standards at ige are available in Personal knowledge applies to information

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

learned by a person through a review of

documents.Washington Cent. R. Co. v. Nat’
Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.
Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢

=
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter asserte®btatenents
within the exhibit arehearsay and Plaintiffs
have no means of curirtgat hearsay at trial.

which plaintiff cites clearly demonstrates,
personal knowledge can come from rewief
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s decldi@n
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewetthe same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is sulgct to a hearsay exception
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013)(citing Gleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

D W —

Cir. 2003). To the extent necessary, Plaintif
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

will obtain a certification that confips with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

it

23. Attached aExhibit PPPPis a true and
correct copyof the catalog recoraf
Standards for Educationand Psychological
Testing(1999) at the Loyola srymount
University Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
that the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restitise bounds
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy othe catalog record. Mr. Gra
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

D WV =<

FRE 802 Harsay. The proffered exhibit is an

A hearsay exception applies because the
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

out-of-court stateent that is offered to prove
the truth of thematter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

referenced atalog record is commonly relied
upon by the public or persons in particular

occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte

pursuant to FRE 803(6). Exhibits dot have

only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

would be admissible pursuant to the residual
hearsay exception pursuant to FRE 807.

activity, and is subject to a hearsay exceptig

to be admissible in the form offered, but nee

Cir. 2003). To the extent necessary, Plaintiffs

FRE 902(11) prior to trial. Finally, this exhihit

24. Attached akxhibit QQQQ is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Marian University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at ige are available ir
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party hasot introduced sufficient
evidence to show the witness has personal
knowledge of this rtter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢

which plaintiff cites cledy demonstrates,

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

=

ase
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thamatter asserte®tatements
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(*Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

(‘DkU-—rm

Q.(-DJLJ'

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

25. Attache asExhibit RRRR is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Northwestetdniversity
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support thesertion

Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this niter.

FRE 802 Harsay. The proffered exhibit is an

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files anécords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the

out-of-court statenent that is offered to prove

=

ase
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referenced catalog record is commonly relie
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

the truth of theamatter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

26. Attachd asExhibit SSSSs a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Oregon SaUniversity
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the asgerti

Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,

Cir. 2003). To the extent necessary, Plaintiffs

FRE 902(11) prior to trial. Finally, this exhibi

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

Q.m:s"'

It
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personal knowledge can come from review
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public Plaintiffs’ Response to Defendant’s
Resource’sObjections Objections

the contents of files angcords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

('Du“"-"QJ

FRE 802 Harsay. The proffered exhibit is an A hearsay excepticapplies because the
out-ofcourt statenent that is offered to prove| referenced catalog record is commonly relie
the truth of thematter asserte®tatenents upon by the public or persons in particular
within the exhibit arehearsay and Plaintiffs | occupations.SeeFRE 803(17). Additionally,
have no meas of curing that hearsay at trial.| this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior tarial. Finally, this exhibit

o

Q_(-DDLJ'
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

would be admissible pursuant to the residug
hearsay exception pursuant to FRE 807.

27. Attached agxhibit TTTT is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Pepperdine University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to théffect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay. The proffered exhibit is an
out-of-court statenent that is offered to prove

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files angcords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie

the truth of thematter asserte®tatanents

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.
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upon by the public or persons in particular
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Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

FRE 902(11) prior tarial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

28. Attached akxhibit UUUU is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999 at the Purdue University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restrict tloaibds
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review

Cir. 2003). To the extent necessary, Plaintiffs

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

Q.(-Djs'l'
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the contents of files and records Great Am.

66



Declaration of Nikia L. Gray In Support of
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Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections
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Objections

FRE 802 Harsay.The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thamatter asserte®tatements
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the @dog record. Mr. Gray|
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalogcord is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not éa
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib

it

would be a@missible pursuant to the residual
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Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

hearsay exception pursuant to FRE 807.

29. Attached agxhibit VVVV is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Rutgers University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available ir
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not intraded sufficient
evidence to show the witness has personal
knowledge of this mitter.

FRE 802 Harsay. The proffered exhibit is an
out-of-court statenent that is offered to prove
the truth of thematter asserte&tatements

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat'l

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demotrsites,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions anad
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.
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within the exhibit arehearsay and Plaintiffs

occupations.SeeFRE 803(17). Additionally,
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have no mess of curing that hearsay at trial.

this exhibit is a recat of regularly conducted
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but ne€
only “be capable of being converted into
admissible evidence at trialJones v. United
Sates 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

it

30. Attached agxhibit WWWW is a true and
correct copyof thecatalog recorddr
Standards for Educational and Psychologica
Testing(1999) at the San Diego State
University Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ise are availalg in
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.
Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howeve
is not strctly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.

=

ase

Assur. Co. v. Liberty Surplus Ins. Corp69 F.
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FRE 802 Hearsay. The proffereghibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter assertecbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog recoht. Gray
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is coomty relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. dr. 2000)) (citations omittedsee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible puwrant to the residual

D W~

Q.m:s'l'

it

hearsay exception pursuant to FRE 807.
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31. Attached akxhibit XXXX is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Seattle Pacific Universi
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at igs are available i
hya particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced fcient
evidence to show the witness has personal
knowledge of this mitter.

out-of-court statenent that is offered to prove
the truth of thematter assertebtateanents
within the exhibit areheasay and Plaintiffs

FRE 802 Harsay. The proffered exhibit is an

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

=

ase

D W —

have no mess of curing that hearsay at trial.

this exhibit is a record of regularly conducte
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activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into

admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.

2013) (citingGleklen v. Democratic Cong.

Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

FRE 902(11) prior to trial. Finally, this exhihi

32. Attachd asExhibit YYYY is atrue and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Southernthh University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assert
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,

personal knowledge can come from rewvief

the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

Supp. 2d 1084, 1089 (N.D. Cal. 2009)
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FRE 802 Harsay. The proffered exhibit is an
out-of-court statenent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

(“Personal knowledge includes opinions ano
inferences grounded in observations and
experience.”). Ms. Gray’s decldi@n
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewetthe same.

A hearsay exception applies because the

referenced catalog record is commonly relied

upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is sulgct to a hearsay exception
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013)(citing Gleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that confips with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

D b~

it
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33. Attached akxhibit ZZZ7 is a true and
correct copyof the catalog recoraf
Standards for Educationaind Psychological
Testing(1999) at the Stanford University
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
that the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay. The proffered exhibit is an

out-ofcourt statenent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files anécords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular

occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

=

ase
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activity, and is subject to a hearsay exceptig
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pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

FRE 902(11) prior terial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

34. Attached akxhibit AAAAA is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Suffolk Unersity
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restrict the g
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

(“Personal knowledge includes opinions ano
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FRE 802 Harsay. Tle proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the cétg record. Mr. Gray
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGlelen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with

FRE 902(11) prior to trial. Finally, this exhib,
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Q_mju D W~
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35. Attached akxhibit BBBBB is a true and
correct copyof the catalog recoraf
Standards for Educational and Psycabgical
Testing(1999) at the Trinity International
University Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
that the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

FRE 802 Harsay.The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertecbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

Defendant seeks to unduly restrict tloaibds
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howevs
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the @dog record. Mr. Gray|
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalogecord is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

-

ase
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pursuant to FRE 803(6). Exhibits do not éa
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only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be a@missible pursuant to the residual
hearsay exception pursuant to FRE 807.

to be admissible in the form offered, but nee

Cir. 2003). To the extent necessary, Plaintiffs

it

36. Attached agxhibit CCCCC is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Universitgf Alabama
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not irdduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearlydemonstrates,
personal knowledge can come from review
the contents of files and records GQreat Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and

inferences grounded wbservations and

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase
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FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter assertecbtateanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

experience.”). Ms. Gray’s declaration

represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gray
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

D W~

A hearsay exception applies because the
referenced catalog record is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is aecord of regularly conducted
activity, and is subject to a hearsay exceptign
pursuant to FRE 803(6). Exhibits do not haye
to be admissible in the form offered, but need
only “be capable of being converted into
admissible evidence at trialJones v. Uited
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extemiecessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhibi
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

—

37. Attached akExhibit DDDDD is a true and

FRE 602 Lak of Personal Knowledge. This

Defendant seeks to unduly restrict the boun
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correct copyof the catalog recoraf
Standards for Educational and Psychologicg
Testing(1999) at the Universitgf California
Library.

exhibit is introduced to support the assertion
lthat the 199 Standards asfue are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay.The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files anécords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHils a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase
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to be admissible in the form offered, but nee
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only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

FRE 902(11) prior tarial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

38. Attached akxhibit EEEEE is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(19P) at the Universityf Chicago
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files an@cords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

=

ase

experience.”). Ms. Gray’s declaration
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with

FRE 902(11) prior terial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

(‘Dkl)a—rm

Q.(-DJLJ'

39. Attached agxhibit FFFFF is a true and
correct copyof the catalog recoraf

FRE 602 Lak of Personal Knowledge. This

exhibit is introduced to support the assertion

Defendant seeks to unduly restrict tloaibds

of personal knowledge under FRE 602.
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Standards for Educational and Psychologicg
Testing(19P) at the Universityf Connecticut
Library.

that the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

FRE 802 Harsay.The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the @dog record. Mr. Gray|
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the

referenced catalogcord is commonly relied
upon by the public or persons in particular

occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not éa
to be admissible in the form offered, but nee

=

ase
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only “be capable of being converted into

83



Declaration of Nikia L. Gray In Support of
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admissible evidence at trialJones v. United
States934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be a@missible pursuant to the residual
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

it

40. Attached akxhibit GGGGG is atrueand
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Universitgf Florida
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available ir
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not irdduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearldemonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded wbservations and
experience.”). Ms. Gray’s declaration

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase

represents that the exhibit is a true and
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

D VU —

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is aecord of regularly conducted
activity, and is subject to a hearsay exceptign
pursuant to FRE 803(6). Exhibits do not haye
to be admissible in the form offered, but need
only “be capable of being converted into
admissible evidence at trialJones v. Uited
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessgaPlaintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhihit
would be admissible pursuant to the residual
hearsay exception pursuant to FRE 807.

o

41. Attached a&xhibit HHHHH is atrueand
correct copyof the catalog recoraf

Standards for Educational and Psychologicg

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

that the 199 Standards at ige are avadble in

Defendant seeks to unduly restrict the bounds
of personal knowledge under FRE 602.
Personal knowledge applies to information
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Testing(1999) at the Universitgf Maryland
Library.

a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient]
evidence to show the witness has personal
knowledge of this m@tter.

FRE 802 Harsay. The profferedxhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howevs
is not stictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonlyeeli
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible irhe form offered, but need
only “be capable of being converted into

-

ase

D W —

admissible evidence at trialJones v. United
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States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000) (citations omitted)see also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant tetresidual
hearsay exception pursuant to FRE 807.

it

42. Attached akxhibit 111l is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Universitgf Miami
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrate
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions anad
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and

=

ase

accurate copy o f the catalog record. Mr. Gt
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte&tatemnents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

has personal knowledge of this fact sufficier
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

19}

D

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record akgularly conducted
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessary, Pl#shti
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhibi
would be admissible pursuant to the residual
hearsay exception pursuant to FRE 807.

—

43. Attached a&xhibit JJJJJ is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

Testing(1999) at the Universitgf Minnesota

Ithat the 199 Standards at igs are available in Personal knowledge applies to information

a particular library, but the witness has no

Defendant seeks to unduly restrict tloaibds
of personal knowledge under FRE 602.

learned by a person through a review of
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Library.

personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay.The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

documents.Washington Cent. R. Co. v. Nat'l

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howevs
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corpg9 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions anad
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the @dog record. Mr. Gray|
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalogecord is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not &a
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United

-

ase
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States 934 F. Supp. 2d 284, 289 (D.D.C.
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2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be a@missible pursuant to the residual
hearsay exception pursuant to FRE 807.

it

44. Attached akxhibit KKKKK is atrueand
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Universitpf Mississippi
Library.

FRE 602 Lak of Personal Knowledge. This

a particular library, but the witness has no
personal knowledge to this effect and the
proffering party hasot introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available in Personal knowledge applies to information

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’
Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.
Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites cledy demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficier

=
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertebtatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

[97]

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibitis a record of regularly conducted
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent nessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhibi
would be admissible pursuant to the residual
hearsay exception pursuant to FRE 807.

o

—

45. Attached agxhibit LLLLL is a true and
correctcopyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Universitgf Nevada

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthat the 199 Standards at igs are aviable in
a particular library, but the witness has no

Library.

personal knowledge to this effect and the

Defendant seeks to unduly restrict the baun
of personal knowledge under FRE 602.
Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat'l
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proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mtter.

FRE 802 Harsay. Theoroffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D
Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the

=

declarant has personally participated. As a ¢ase

which plaintiff cites clearly demonstrates,
personal knowledge can come from review of
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gray
has personal knowledge of this fact sufficient
to make the forgoing representation by virtue
of having personally prepared the copy of the
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog rembis commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.

Q_mju

92



Declaration of Nikia L. Gray In Support of
Plaintiff S Reply in Support of its Motion for
Summary Judgmentand Permanent
Injunction and Opposition to Defendant’s
Motion for Summary Judgment

DefendantCounterclaimant Public
Resource’sObjections

Plaintiffs’ Response to Defendant’s
Objections

Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitteddee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

it

46. Attached a&xhibit MMMMM is a true
and correct copy of the catalog record for
Standards for Educational and Psychologica
Testing(1999) at the University of New
Mexico Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to suppathe assertion

Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the

proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of lhis matter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of fileand records.”)Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that theaibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ase
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to make the forgoing representation by virtu
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no mesas of curing that hearsay at tria

of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relied
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleKden v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th
Cir. 2003). To the extent necessary, Plaintiffs
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residual
hearsay exception pursuant to FRE 807.

Q_(-DDLJ'

—t

47. Attached akxhibit NNNNN is a true and
correct copyof the catalog recoraf
Standards for Educational and Psycabgical
Testing(1999) at the University of North
Carolina Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

that the 199 Standards at ige are available in Personal knowledge applies to information

a particular library, but the witness has no
persmal knowledge to this effect and the

proffering party has not introduced sufficient]

Defendant seeks to unduly restrict the bounds
of personal knowledge under FRE 602.

learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’
Mediation Bd.830 F. Supp. 1343, 1353 (E.D
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evidence to show the witness has personal
knowledge of this m@tter.

FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter assertecbtatanents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files angcords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHilg a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.

ase

D W —
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Campaign Comm., Inc199 F.3d 1365, 1369
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(D.C. Cir. 2000)) (citations omitteddge also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with
FRE 902(11) prior tarial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Cir. 2003). To the extent necessary, Plaintiffs

48. Attached agxhibit OOOOQQO is atrueand
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(19P) at the Universityf Oregon
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion

ilthat the 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this efteand the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this mitter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated.aAcase
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge inafies opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing pgesentation by virtue

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

=

ay
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of having personally prepared the copy of th
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte&tatements
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 8(3(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admesible evidence at trial.Jones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 103®th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with

FRE 902(11) prior to trial. Finally, this exhihi

would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

Q_mju

49. Attached akxhibit PPPPPIs a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the University of Pittsburgh
Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient

evidence to show the witness has personal

Defendant seks to unduly restrict the bound
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

1°2}

Wash. 1993]“Personal knowledge, however
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knowledge of this mtter.

FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no meas of curing that hearsay at trial.

is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corpg9 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(*Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleKlen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369

ase

D D~

Q.(-DDLJ'

(D.C. Cir. 2000)) (citations omitteddge also
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Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

50. Attached akxhibit QQQQQ is atrueand
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the University of South
Carolina Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particulatibrary, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
IS not strictly limited 6 activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Cor69F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
haspersonal knowledge of this fact sufficient
to make the forgoing representation by virtu

Cir. 2003). To the extent necessary, Plaintiffs

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

—*

=

ase

ay

D

of having personally prepared the copy of th

record and/or reviewed the same.

D
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the i offered, but need
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (diations omitted)see also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

Cir. 2003). To the extent necessary, Plaintiffs

will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to theideial
hearsay exception pursuant to FRE 807.

it

51. Attached akxhibit RRRRR is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Universitpf Washington
Library.

FRE 602 L&k of Personal Knowledge. This
exhibit is introduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

Wash. 1993) (“Personal knowledge, howeve

knowledge of this m@tter.

=

is not strictly limited to activities in which the
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of thematter asserte®tatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

declarantas personally participated. As a c
which plaintiff cites clearly demonstrates,
personal knowledge can come from review of
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corpg9 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gray
has personal knowledge of this factfiiént
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

D

[©)

A hearsay exception applies because the
referenced catalog record is commonly relied
upon by the public or persons in peutar
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v Goodale 342 F.3d 1032, 1036 (9th

Q.(D:L"
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Cir. 2003). To the extent necessary, Plaintif
will obtain a certification that complies with
FRE 902(11) prior to trial. Finally, this exhib
would be admissible pursuant to the residua
hearsay exception pursuaatRRE 807.

52. Attached akxhibit SSSSSs a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Vanderbilt University
Library.

FRE 602 Lak of Personal Knowledge. This

exhibit isintroduced to support the assertion
Ithat the 199 Standards at ige are available if
a particular library, but the witness has no
personal knowledge to this effect and the

proffering party has not introduced sufficient
evidence to show the witness hasspeal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the
declarant has personally participated. As a ¢
which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files and records Great Am.
Assur. Co. v. Liberty Surplus Ins. Corf69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions and
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exhibit is a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed tharse.

Mediation Bd.830 F. Supp. 1343, 1353 (E.D.

—*

=

ase

D U —
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out-of-court stateent that is offered to prove
the truth of thematter assertedbtatanents
within the exhibit arehearsay and Plaintiffs
have no means of curirtgat hearsay at trial.

FRE 802 Harsay. The proffered exhibit is an

A hearsay exception applies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic Cong.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

will obtain a certification that complies with

would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

53. Attachd asExhibit TTTTT is a true and
correct copyof the catalog recoraf
Standards for Educational and Psychologica
Testing(1999) at the Yale hlversity Library.

FRE 602 Lak of Personal Knowledge. This
exhibit is introduced to support the assertion
lthatthe 199 Standards at igs are available i
a particular library, but the witness has no
personal knowledge to this effect and the
proffering party has not introduced sufficient
evidence to show the witness has personal
knowledge of this m@tter.

Defendant seeks to unduly restrict the boun
of personal knowledge under FRE 602.

1 Personal knowledge applies to information
learned by a person through a review of
documents.Washington Cent. R. Co. v. Nat’

Wash. 1993) (“Personal knowledge, howeve
is not strictly limited to activities in which the

Cir. 2003). To the extent necessary, Plaintiffs

FRE 902(11) prior to trial. Finally, this exhibi

Mediation Bd. 830 F. Supp. 1343, 1353 (E.D.

Q.(-DDLJ'

It

=

declarant has personally participated. As a ¢
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FRE 802 Harsay. The proffered exhibit is an
out-ofcourt statenent that is offered to prove
the truth of thematter asserte®btatenents
within the exhibit arehearsay and Plaintiffs
have no mess of curing that hearsay at trial.

which plaintiff cites clearly demonstrates,
personal knowledge can come from review
the contents of files angcords.”);Great Am.
Assur. Co. v. Liberty Surplus Ins. Corp69 F.
Supp. 2d 1084, 1089 (N.D. Cal. 2009)
(“Personal knowledge includes opinions ang
inferences grounded in observations and
experience.”). Ms. Gray’s declaration
represents that the exHils a true and
accurate copy o f the catalog record. Mr. Gt
has personal knowledge of this fact sufficien
to make the forgoing representation by virtu
of having personally prepared the copy of th
record and/or reviewed the same.

A hearsay exceptioapplies because the
referenced catalog record is commonly relie
upon by the public or persons in particular
occupations.SeeFRE 803(17). Additionally,
this exhibit is a record of regularly conducte
activity, and is subject to a hearsay exceptig
pursuant to FRE 803(6). Exhibits do not ha
to be admissible in the form offered, but nee
only “be capable of being converted into
admissible evidence at trialJones v. United
States 934 F. Supp. 2d 284, 289 (D.D.C.
2013) (citingGleklen v. Democratic @hg.
Campaign Comm., Inc199 F.3d 1365, 1369
(D.C. Cir. 2000)) (citations omitted3ee also
Fraser v. Goodalg342 F.3d 1032, 1036 (9th

D W —~

Q.m:hr'

Cir. 2003). To the extent necessary, Plaintif
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will obtain a certification that complies with

FRE 902(11) prior ttrial. Finally, this exhibit
would be admissible pursuant to the residua
hearsay exception pursuant to FRE 807.

54. Attached agxhibit UUUUU is a true and
correct copy of the Stipulation of Facts filed
January 15, 2016 i@ode Revision
Commissionet al. v. Public.Resource.Org,
Inc., Case No. 1:18v-02594MHC, N.D. Ga.

FRE 402 RkevancePlaintiffs selectively

pguote portions of sentences frohe
Stipulationof Factsfiled in Code Revision
Commission, et al. v. Public.Resource.Org,
Inc. to make the stateents sound as if they a
relevant to issues in the presentgddtion with
AERA et al., when in fact these stadkents are
explidtly confined to only th&CodeRevision
Commissiorcase, and szifically concern
only the Official Code of Georgia Annotated
(abbreviated as “O.C.G.A.”). Plaintiffs have
evidenceandthereis no indication, that the
samefacts and stataents that apply to Public
Resource’s posting of éhOfficial Code of
Georgia Annotated also apply to Public
Resource’s posting of the 1999 Standards.
proffered exhibit therefre is irrelevant and
does not have any tendency taka a fact of
consequencmore or less probable than it
would be without the evidence.

This evidence is relevant. In order to be
relevant, evidence need only have any
tendency to make a fact of consequence in
the litigation more or less probable than it
evould be without the evidencéxhibit
UUUUU is a true and correct copy of the
Stipulaton of Facts filed on January 15, 201(
in Code Revision Commission, et al. v.
Public.Resource.Org, IncCase No. 1:156v-
02594MHC, N.D. Ga. In that matter,
n@efendant has stipulated to certain facts
relevantto this matterincluding, without
limitation, that by placing copyrighted
material online, it is made available to the
public at large and the public does access,
lownload and further copy said material, a
fact that is highly relevant to Plaintiffs’
contributory infringement claim. Further,
Exhibit UUUUU is a true and correct copy of
the completeStipulation of Facts filed on
January 15, 2016 iBode Revision
Commission, et al. v. Public.Resource.Org,
Inc., Case No. 1:16v-02594MHC, N.D.
Ga. Accordingly, Plaintiffs have provided

("2

the full statememstfrom the Stipulation of
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FRE 403 Pejudice. Plaintiffs selectively quot
portions of sentences from the Stipulation of
Facts filed inCode Revision Commission, et
v. Public.Resource.Org, Into make the
statenents sound as if they are relevant to
issues in th@resentitigation with AERA et
al., when in fact theseagaments arexplicitly
confined to only th&€€ode Revision
Commissiorcase, and sifically concern
only the Official Code of Georgia Annotated
(abbreviated as “O.C.G..A. Plaintiffs have
no evidence, and therens indication, that the
samefacts and stataents that apply to Public
Resource’s posting of ¢hOfficial Code of
Georgia Annotated also apply to Public
Resource’s posting of the 1999 Standards.
Moreover, Paintiffsfail to inform the Court
that thisstipulation of facts concerns a
differentmater entirely, and thalaintiffs’
selective quotation oits the parts of the
guoted sentences that limit the statements t
the Official Code of Georgia Annotated. The
probative value of the proffered exhibit is
substanglly outweighed by a danger of unfa
prejudice, confusing the issues, andleading
the factfincr.

Facts and there is no risk of confusion, as
asserted by Defendant.

e The testimony is clear in conteXny risk of
confusion to the Court is minimal, is
abutweighed by its probative value, and fails
warrant exclusionPaleteriaLa Michoacana,
Inc. v. Productos Lacteos Tocumbo S.A. De
C.V, 69 F.Supp.3d 175, 211 n.11 (D.D.C.
2014)reconsideration deniedNo.CV 11-
1623(RC), 2015 WL 456400 (D.D.C. Feb. 3
2015) (unnecessary to exclude evidence un
Rule 403 at the summary judgnetage
“because the prejudicial effect of the
[evidence] at this stage of the proceedings i
minimal at best”) (citingAdams v. Ameritech
Servs., Inc.231 F.3d 414, 428 (7th Cir. 2000
Hines v. Consol. Rail Corp926 F.2d 262, 274
(3d Cir. 1991)).

-

to

der
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55. Attached ag&xhibit VVVVV is a true and
correct copy of the Expert Report of S. E.
Phillips, Ph.D., J.D. Pursuant to Fed. R. Civ,

26(a)(3(B).

SeePublicResource’s objections to the Expe
Report of S. E. Phillip, above at section lll.a.
P.

SeePlaintiff's Oppositionto the Motions
Embedded Within Defendant-Counterclaima
Public.Resource.Oig Objections to Plaintiffs’
Supplemental Evidence [ECF No. 98-3
(Sealed) [ECF No. 994 (Redacted)]filed
contemporaneously herewith.

56. Attached sExhibit WWWWW is a true
and correct copy of the rase of S. E.
Phillips, Ph.D., J.D.

SeePublicResource’s objections to the Expe
Report of S. E. Phillip, above at section lll.a.

riSeePlaintiff's Oppositionto the Motions
Embedded Within Defendant-Counterclaima

Supplemental Evidence [ECF No. 98-3
(Sealed) [ECF No. 994 (Redacted)]filed
contemporaneously herewith.

57. Attached agxhibit XXXXX is a true and
correct copy of the deposition transcript of
Wayne J. Canara, Ph.D., taken on May 1,
2015.

FRE 802 Hearsay. The proffered exhibit
contains out-of-court statements offered to
prove the truth of thenatters asserted in the
exhibit.

At the suimmary judgment stage, parties are
specifically permitted to cite to deposition
transcripts. Fed. R. Civ. P. 56(c)(1)(A). The
testimony does not have to be admissible in
form offered, but need only “be capable of
being converted into admissible eviderat
trial.” Jones v. United State834 F. Supp. 2d
284, 289 (D.D.C. 2013) (citinGleklen v.
Democratic Cong. Campaign Comm., |99
F.3d 1365, 1369 (D.C. Cir. 2000)) (citations
omitted);see also Fraser v. Goodalg42 F.3d
1032, 1036 (9th Cir. 2003). Here, Plaintiffs
can provide this testimony in court at trial by
presenting Dr. Camara as a witness.

Public.Resource.Org’'s Objections to Plaintiffs

nt

nt

the
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58. Attached agxhibit YYYYY is a true and
correct copy of the deposition transcript of

Dianne L. Schneider, Ph.D., taken on April 2
2015.

FRE 802 Hearsay. The proffered exhibit
contains out-of-court statements offered to
Jrove the truth of theatters asserted in the
exhibit.

At the summary judgment stage, parties are
specifically permitted to cite to deposition
transcripts. Fed. R. Civ. P6&)(1)(A). The
testimony does not have to be admissible in
form offered, but need only “be capable of
being converted into admissible evidence at
trial.” Jones v. United State834 F. Supp. 2d
284, 289 (D.D.C. 2013) (citinGleklenv.
Democratic Cong. Campaign Comm., |99
F.3d 1365, 1369 (D.C. Cir. 2000)) (citations
omitted);see also Fraser v. Goodalg42 F.3d
1032, 1036 (9th Cir. 2003). Here, Plaintiffs
can provide this testimony in court at trial by
presenting Dr. Schneidas a witness.

59. Attached a&xhibit ZZZ77 is a true an
correct copy of infamation fromBookshare’s
website.

FRE 402 REevance Plaintiffs introduce this
exhibit to argue that Public Resource does 1
comply with the Chafee Amendant, but
PublicResource does not claitm comply with
the Chafee mendnernt, and the Chfee
Amendmenis not the only provision in the
Copyright Act through which an organization
can provile accesible material to people who
are print disabled. The proffered exhibit doe
not have any tendency toake a fact of
conseqguencmore or less probable than it
would be without the evidence.

This evidence is relevant. arder to be
akelevant, evidence need only have any
tendency to make a fact of consequence in
litigation more or less probable than it would
be without the evidenceExhibit ZZZ77 is a
printout from Bookshare.org, an online librar
for people with printlisabilities offered by Mr
Fruchterman’s company Benetech, and sho
sthat Mr. Fruditerman is aware of the
requirements of the Chafee Amendment anc

the print disabled while also protecting the
rights of copright holders. As Mr.

how to provide access to printed material for

the

he

] of

Fruchterman’s expert report glaringly omits
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FRE 802 Harsay. The proffered exhibit is an
out-of-court stateent that is offered to prove
the truth of theamatter asserted (thwocedures
used by Bookshare.org). This exhibit was ug
at deposgion to ask Mr. Fruchterman
guestions, but Mr. Fruchterman did not say
that he wote the catent, and the exbit does
not fall into any hearsay exceptions.

any mention of such requirements and
protections when discussing the “benefits” o
Defendant’s copying, ExhibEZZZZ is highly
relevant to the credibility of Mr. Fruchterman
and goes dimly to the weight the Court
should ascribe his opinions (none).

A hearsay exception applies because the
referenced document is commonly relied up
by the public or persons in particular
emtcupations.SeeFRE 803(17). Additionally,
this exhibit is a bueess record pursuant to

FRE 803. If necessary, Plaintiffs will call Mr,

Fruchterman as a custodian at tridinally,

this exhibit would be admissible pursuant to
the residual hearsay exception pursuant to f
807.

60. Attached akxhibit AAAAAA is atrue
and correct copy of the deposition transcript
Marianne Ernesto, taken on April 29, 2015.

FRE 802 Hearsay. The proffered exhibit
afontains out-of-court statements offered to
prove the truth of thenatters asserted in the
exhibit.

At the summary judgment stage, parties are
specifically permitted to cite to deposition
transcripts. Fed. R. Civ. P. 56(c)(1)(A). The
testimony does not have to be admissible in
form offered, but need only “be capable of
being converted into admissible evidence at
trial.” Jones v. United State834 F. Supp. 2d
284, 289 (D.D.C. 2013) (citinGleklen v.
Democratic Cong. Campaign Comm., |99
F.3d 1365, 1369 (D.C. Cir. 2000)) (citations
omitted);see also Fraser v. Goodalg42 F.3d
1032, 1036 (9th Cir. 2003). HerPlaintiffs

—h

canprovidethis testimony in court at trial by
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presentingVis. Ernesto as a witness.
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[I. CONCLUSION

Wherefore, Plaintiffs respectfully request that the Court overrule Deféadamndentiary
objections and consider all tife evidence submitted by Plaintiffs in ruling on Plaintiffs’ Motion
for Summary Judgment and for Entry of a Permanent Injunction and in ruling on Defendant

Motion for Summary Judgment.

Respectfully submitted,

QUARLES & BRADY LLP

Dated: March 212016 [s/ Jonathan Hudis
By:  Jonathan Hudis (DC Bar # 418872)

Nikia L. Gray fro hac vicg
Jonathan P. Labukas (DC Bar # 998662)
1700 K Street NW, Suite 825
Washington, DC 20006-3825
Tel. (202) 372-9600
Fax (202) 372-9599
E-Mail Jonathan.Hudis@quarles.com
E-Mail Nikia.Gray@quarles.com
E-Mail Jonathan.Labukas@quarles.com

Counsel for Plaintiffs American
Educational Research Association, Inc.,
American Psychological Association,
Inc., and National Council on
Measurement in Education, Inc.
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