AMERICAN EDUCATIONAL RESEARCH ASSOCIATION, INC. et al v. PUBLIC.RESOURCE.ORG, INC. Doc. 51

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN EDUCATIONAL RESEARCH )
ASSOCIATION, INC., AMERICAN ) Civil Action No. 1:14-cv-00857-TSC-DAR
PSYCHOLOGICAL ASSOCIATION, INC., )
and NATIONAL COUNCIL ON ) PUBLIC RESOURCE'’'S OPPOSITION
MEASUREMENT IN EDUCATION, INC., ) TO PLAINTIFFS' MOTION TO
) EXTEND TIME FOR FACT
Plaintiffs/Counterdefendants, ) DISCOVERY
)
V. ) Filed: May 23, 2014
)
PUBLIC.RESOURCE.ORG, INC., )
)
Defendant/Counterclaimant. )
)

Plaintiffs have requested an extensionaat fdiscovery for the purpose of taking a further
deposition of Public Resource and Carl Mailal, beyond the nearly nine-hour-on-the-record
deposition that they took on May 12. The béasisPlaintiffs’ motion is that Public Resource
might have been ordered to produce additiolo@uments, due to Plaintiffs’ then-pending
motion to compel. The Court has now ruled ocaiiRiffs’ motion to compl, denying it in part
but ordering Public Resource pooduce certain documents (if they were not already produced),
and to answer Plaintiffs’ contention interrogatory. Because Public Resource had in fact already
produced by the close of fact discovery allaments the Court’s order required, and because
Public Resource’s responses to Plaintiffs’ cotiteninterrogatories are hthe proper subject of
deposition testimony, Plaintiffs’ motion moot and the Court should deny it.

On June 3rd and again on June 4th, PublsoReee communicated with Plaintiffs in an
attempt to resolve this issue and requested that Plaintiffs withdraw their motion as moot.

Counsel for Plaintiffs, Katherine Cappaeieclined to withdrawpPlaintiffs’ motion.
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STATEMENT OF POINTS AND AUTHORITIES

Plaintiffs filed their motion for an extensiaf time for fact disovery at 6pm on May 18,
2015, the eve of the close of fact discovery.t.Do. 47. Plaintiffs filed this motion in
anticipation that the Court wouslibstantially grant their motion to compel (Dkt. No. 27). When
meeting and conferring with Public Resource, Pifiinéxpressed particulanterest in obtaining
Public Resource’s server logsntaining private information aboutsitors to Public Resource’s
website. Two days after Plaintiffs filed their tiom to extend fact discovery, the Court ruled on
Plaintiffs’ motion to compel, denying the majoriy it, including the production of server logs,
but granting Plaintiffs’ motion a® two discrete elements.

First, the Court ordered PublResource to produce certain documents that it had agreed
to produce in the discovery resposigteserved on Plaintiffs. Dkt. No. 49 at 1. In fact, Public
Resource had already produced these documeini®libe close of fact discovery, and so no
additional production was necessary as a resuli®ttament of the Court’s order. Out of an
abundance of caution, Public Resource madeadl swditional production to Plaintiffs that
included two documents that have been publichilable on the Internet as well as a native PDF
version of a document that Public Resourcedissghdy produced in tiff image format. These
documents provide no information that was naadly available to Plaintiffs at the time that
they took Public Resource’s deposition, and tleeeethis production by Public Resource is not a
proper basis for Plaintiffs’ reqaeto extend discovery to seadditional deposition time.

Plaintiffs’ motion is moot as to this issue.

Second, the Court ordered Public Resour@nBwer Plaintiffs’ ontention interrogatory

and to produce documents on which the answesised. Dkt. No. 49 at 2. Again, before the

close of fact discovery, Public Resource hamtipced those documents on which its answer to



the contention interrogatory regexcept where Plaintiffs alrdg possessed those documents).
The information in Public Resource’s answettte contention interrogatory is inextricably
intertwined with attorney client privilege aattorney work product,ral is therefore not the
proper subject of a further deposition of Pulitiesource and Carl Mataud. Plaintiffs’ motion
to extend fact discovery for the purpose of mgka further deposition of Public Resource and
Carl Malamud is therefore moot &sthis second issue as well.

Furthermore, even if the Court were to determine that Plaintiffs’ motion is not moot,
Plaintiffs have not demonstrated good caust® aghy the Court shodlchange the scheduling
order. Federal Rule of Civilrocedure 16(b)(4) states: “Arsduling order may be modified
only for good cause and with the judge’s consefihe “good cause” standard is primarily
concerned with the diligence of the gaseeking to amend the case sched&le.Paul Mercury
Ins. Co. v. Capitol Spmkler Inspection, Inc.No. 05-2115(CKK), 2007 WL 1589495, at *6
(D.D.C. June 1, 2008ff'd sub nom. Capitol Sprinkler Insgtion, Inc. v. Guest Servs., In630
F.3d 217 (D.C. Cir.2011) (citingohnson v. Mammoth Recreations, 1875 F.2d 604, 609 (9th
Cir.1992)). Under the “good cause” standard, Plaintiffs have the burden of proving that they
could not reasonably meet thristing deadlines despite digént attempt to do soSaunders v.
District of Columbia 279 F.R.D. 35, 38 (D.D.C. 2012) (citi@ppitol Sprinkler Inspection, Inc.
v. Guest Servs., In630 F.3d 226 (D.C. Cir. 2011)). “[@]demonstrate diligence under Rule
16’s ‘good cause’ standard, the movant mayduogiired to show the flowing: ... that [the
movant’s] noncompliance with a Rule 16 deadleurred or will occur, notwithstanding the
[movant’s] diligent efforts to comply, because of matters whamkld not have been reasonably
foreseen or anticipatedt the time of the Rule 16 schedgliconference, ... and [ ] that [the

movant] was diligent in seeking amendment ef Rule 16 order, once it became apparent that



[the movant] could not comply with that order ..St. Paul Mercury Ins2007 WL 1589495, at
*7 (quotingDAG Enters., Inc. v. Exxon Mobil Cor226 F.R.D. 95, 106 (D.D.C. 2005))
(emphasis in original).

Plaintiffs were not diligent. Plaintiffs cheso take Public Resource’s deposition in May,
rather than requesting an extiemsof fact discovery beforaking that deposition. On May 12,
Plaintiffs took the joint Rule 30{(6) deposition of Public Rearce and the deposition of Carl
Malamud in his personal capacity. Plaintiffgllihe opportunity to filea motion to extend fact
discovery before taking the deposition efdfc Resource and Carl Malamud, but instead
Plaintiffs chose to go ahead withe deposition, and then theyitea until the eve of the close of
fact discovery to request antersion to the case schedule.

In addition to a lack of diligence, Plaintiffs’ motion lacks good cause on a substantive
basis. The basis of Plaintiffs’ motion is ribat they did not havenough time with Public
Resource, or that Carl Malamud was unprepardtie deposition was otherwise unsatisfactory.
Plaintiffs simply want a secondtbiat the apple. BuPlaintiff's first bite was an exceptionally
large bite. In a spirit of compromise, BialResource permitted its deposition to extend beyond
the ordinary seven-hour maximum directed by Federal Rules of Civil Procedure; this
deposition lasted over eight-and-dfteurs on the record (startirag nine-thirty in the morning,
and ending shortly before eighitlock at night). Beyond havirgready taken an exceptionally
long deposition, Plaintiffs have ohg new to question Public Beurce on at deposition as a
result of the Court’s order: the few documethiat Public Resource proded after the close of
fact discovery were already available to Plaintifédorehand, and therelitle that Plaintiffs

could ask concerning the contemtiinterrogatory response thabwd not fall within attorney



client privilege or attorney work product protection. Therefore tiseme good cause to extend

fact discovery to allow Plaintiffs to seélwther deposition time with Public Resource.
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