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INTRODUCTION

Plaintiffs failed to satisfy their burden sthow that Dr. Geisinger’s declaration is
admissible. Even under the liberal standardafimitting expert testimony where the Court is the
factfinder, expert opinions rstisatisfy the requirements IBéderal Rule of Evidence 702:
gualification, helpfulness, and reliability. Eachlf. Geisinger’s opinionfalls short of meeting
those requirements. In addition, several ofdpmions were lateral violated the expert
disclosure obligations under Federal Rul€ofil Procedure 26(#2)(B) and the Court’s
scheduling order (ECF No. 53).

Public Resource does not dispute that@egisinger has expertise in the field of
psychometric testing. But his declaration rangest@side that field, intareas where he has no
professional, expert knowledge but where ingpty serves as a mouthpiece for Plaintiffs to
dress up their arguments with dstaveneer of respectability aadthority. For example, he has
no relevant qualifications to opine on the effectPlaintiffs’ sales of Public Resource’s posting
the 1999 Standards. But instead@ifining a qualified expetb opine on topics where
Geisinger lacks experience or traig, Plaintiffs had Geisinger cram all the “opinions” they
needed into his declaration. Nsurprisingly, Geisinger cannstipport the opinions on issues
outside his field of expertisand his analysis on those issuesnifestly flounders. His opinions
rest on unreliable assumptigmeficient or non-existemirinciples and methods, and
inadmissible and biased evidence. Two reasoegdttude Geisinger’s key opinions stand out as
particularly compelling:

e Geisinger’s opinion thatublic Resource caused a deelin sales of the 1999

Standards rests on his assumiptihat sales of the Standa had gradually declined

since their frst publicato



e Geisinger’s opinion that Plaintiffs willot update the 2014 Standards if Public
Resource prevails in this case rests orohision that Plaintiffs would lack funding

to pay their development costs. But thatlerlying opinion in turn rests on a false

sssumpro
I (0ascoon Plaintiffs’ 15 ar revision cycle).

Geisinger’s opinions therefore dotrih the facts of this case.

Plaintiffs also concede that their disclosuo Geisinger’'s newdpinions” were late and
that the lateness of the discloswvas not substantially justifieInstead, Plaintiffs argue that
their late efforts to squeeze in new opinions were harmlesstawugh they deprived Public
Resource of adequate notice to preallg for Dr. Geisinger’s deposition.

This Court should not considanqualified and unreliable pgrt testimony, especially
testimony on opinions that were not timely disclosed. The Court should strike the Geisinger
declaration entirely.

ARGUMENT

GEISINGER'’S EXPERT DISCLOSURE FAILED TO “ADEQUATELY
PRESAGE” THE NEW OPINIONS IN HIS DECLARATION.

Plaintiffs could have easily avoidedty argument about Geisinger’s sandbagging
opinions by simply filing his expedisclosure under oath insteadeaofleclaration that strays far
from the scope of his disclosure. There areraliféerences between tlopinions in Geisinger’s
expert disclosure and his declaration. Althoughegts may elaborate on the facts and data that
support their opinions during direct and cross-examination, Federal Rule of Civil Procedure
26(a)(2)(B) requires that each expert disclossoaplete statement of all opinions the witness

will express and the basis and reasons for th&taihtiffs cannot, as they now suggest, disclose



an incomplete report that “presages,” mearitnggive an omen or warning of: foreshadow,”
future opinions that the expert may contrigeeMerriam-Webster.com, http://www.merriam-
webster.com/dictionary/presagast visited Mar. 3, 2016). Plaiffs cannot meet their burden to
show that their delay in revealing Geisinganew opinions was substantially justified or
harmless. Therefore, most of Geisingapsnions should be excluded as untimely.

A. Geisinger’s New Opinions Are Not Elalerations of His Expert Disclosure.

Public Resource moves to strike Geisinggestimony in paragraphs 22, 24, and 25 of

his declaration because that testimony is aad untimely. Mot. at 6, 11, 1| Gz

I
I - qintiffs failto show where in Geisinger’s
disclosure he identified the opiniotigat appear in his new declarati@eeOpp. at 6.
I Geisnger's report reveals that he
assumedhat Public Resource posting the standardme would cause the elimination of all of
Plaintiffs’ revenue from the Standardnd opined on the consequencefehesdwould result.

G. Rep. 1 55. Plaintiffs make no effort to locaudis expert disclosuré&eisinger’s opinion that
it is impossible to calculate Plaintiffs’ alleggdbst revenue. Instead, much of Plaintiffs’
argument is a red herring, focusing on other @msithat Public Resource never argued were
new.SeeOpp. at 6 (last three bullet points).

Although experts may elaborate on the facis data supporting thempinions, Plaintiffs
cite no authority that permits experts to submit w@mionsunder the guise of “elaboration.”
Plaintiffs rely onMuldrow ex rel. Estate of Muldrow v. Re-Direct, |93 F.3d 160, 167—68
(D.C. Cir. 2007), which does not support their positiorMuidrow, the expert testimony
included additional facts about a specific fatatégport concerning a resident at defendant’s

juvenile transitional living facility. The couhteld that testimony was admissible because the



expert had disclosed that he reviewed theifgalfatality reports in the expert report and
merely elaborated on a particular example ftbose reports. It jected the appellant’s
characterization of the expert&sstimony as rendering a new opinitsh.at 167. Other courts
have rejected attempts like that of Plaintiitse to expand the scopeexpert opinions under
the guise of supplementatida.g, Ullman v. Auto-Owners Mut. Ins. CdNo. 2:05-CV-1000,

2007 WL 1057397, at *4 (S.D. Ohio Apr. 5, 20@&xcluding supplemental report that provided

actual reasoning for assertions in initial rep | G

B. Dr. Geisinger Was Not Permitted to*Supplement” His Report with New
Opinions During his Deposition.

Plaintiffs fall back on the claim that tmaintimely disclosure is excused because
Geisinger revealed his new opinicthisring his deposition. Therem® authority from this circuit
that permits sandbagging by withholding expgrinions until the xpert’'s deposition. To
support their claim that Geisingeould render new opinions inshileposition, Plaintiffs rely
upon an old article advocating fewextpert depositions and upon a ctsa cited to that article a
decade agdseeMot. at 7-8 (citing Gregory P. Josefiixpert Approache<8 Litigation 20, 21
(2002) andn re Sulfuric Acid Antitrust Litig.235 F.R.D. 646, n. 13 (N.D. Ill. 2006)). The
argument in the article was that an expeaigposition testimony constitutes supplementation
under Federal Rule of Civil Procedure 26(e)(1). Most courts, however, limit supplementation to
correction of inaccurate information or the geien of “additional” iformation that was not
available at the time of the initial repant deposition. “Rule 26jemposes a duty on the
producing party to supplement information thahisorrect or incompletdt does not give the

producing party a license to disregard discowdagdlines and to offer new opinions under the



guise of the ‘supplement’ labelRligood v. Gen. Motors CorpNo. 1:02CV01077 DFHTAE,
2007 WL 647496, at *3 (S.D. Ind. Feb. 2, 20G09¢ord Eiben v. Gorilla Ladder CaNo. 11—
CV-10298, 2013 WL 1721677, at *4—7 (E.D. Mich.rAR2, 2013) (excluding supplemental
expert opinions as untimely).

Plaintiffs also argue thahe untimely disclosure of Geisinger’s opinions was harmless
under Rule 37 because Public Resource deposeth@aisPlaintiffs bear the burden of showing
lack of harmMoore v. Napolitanp926 F. Supp. 2d 8, 27 (D.D.C. 2013). Public Resource’s
deposition of Geisinger did not render hisvngpinions harmless because Public Resource
lacked advance notice of his opinions and had no ability to prepare questions concerning those
opinions. Permitting parties to introduce new opns only at deposition would flout the purpose
of the full disclosure rule and desjrthe finality of expert report§ee Allgood2007 WL
647496, at *3—4.

I. PLAINTIFFS HAVE NOT EXPLAINED HOW GEISINGER'S

QUALIFICATIONS AS A PSYCHOLOGIS T SUPPORT HIS OPINIONS ABOUT
NON-PSYCHOLOGICAL MATTERS.

Plaintiffs contend that Geisinger's memsi@p and participation with the sponsoring
organizations show that he hthg requisite experience to remdpinions about the cause of
Plaintiffs’ sales decline and likely future contluegarding updating th&andards. Opp. at 12.
Plaintiffs also argue that he is qualifiedcause he and his foundation have published books.
Opp. at 15. What Plaintiffs fail to show, hewver, is a connection between Geisinger’s
experience and the opinions he draws. As a tong-member of Plainti§’ organizations, he
may be familiar with their histgr but that does not explain how that membership informed his
opinion about what Plaintiffs would do in the freuf they cannot continue to claim copyright
ownership over the 1999 Standards. His opiniam BHaintiffs will stop developing the standards

rests on his faulty assumption that lack of cagyrrownership will eliminate Plaintiffs’ revenues



entirely, and his testimony was simply as a mouthpiece to provide a pseudo-expert veneer upon
what should have been percipient withness @awvi@g from Plaintiffs’ executives about their
intentions.SeeG. Rep. 1 23. There is no reason to allow this subterfuge.

Plaintiffs claim that Geisinger’s familiarityith his own publications, or those of his
foundation, qualify him to opine ondltause of Plaintiffs’ declein sales revenue is weak.
Authorship of some publicatiom®es not qualify someone, without substantially more, to opine
upon a marketplace for very different publicatiansl the hypothetical eftt of court decisions
on different marketplaces. Geigier has made no efforts topéin why he would expect his

publications to sell similarly to the Standsrénd there are obviousifferences|jjjjjilij

I ' e Buros

Center updates its Mental Measurements Yeaddannually, while Plaintiffs publish their
Standards every 15 years.

Plaintiffs fail to distinguishinterplan Architects, Incv. C.L. Thomas, IncNo. 4:08-CV-
03181, 2010 WL 4065465, at *13 (S.D. Tex. Oct. 9, 2010han case the court found that an
architect-expert’s opinions on industry customsirie excluded because he relied only on his
knowledge of two other architects, but tha opinions on convenience store design were
admissible because of his personal experignttemany such store designs. Similarly,
Geisinger may testify about thertent of the Standards, or which tests follow the Standards, or
non-quantitative opinions abotite factors that affe¢he success or accuragfa particular test.
|
I ~nd Public Resource never dlemged his qualifications for his opinions

expressed in paragraphs 17-2higfdeclaration, which conaethe Standards’ development



and use (although those opinions are not hetpftihe Court). Beyond those topics, Geisinger
strayed far beyond his expertise, and his furthariops should be excluded on that basis.

II. GEISINGER'’S OPINIONS ARE UNRELIABLE.

Public Resource also moves to exclude @Ggsi’'s declaration because he failed to use
reliable methods or apply methods relialfhaintiffs contend tat these methodological
criticisms affect the weight dbeisinger’s testimony but not the@dmissibility. That argument is
directly contrary to Federal Rule of Evider&@2. Not surprisingly, the case Plaintiffs claim
supports their assertion neveaitsts that methodological critigaigo only to the weight of an
opinion. Opp. at 16 (citingreeland v. Iridium World Commc’ns, Lid45 F. Supp. 2d 59, 88
(D.D.C. 2008) (holding the parseeking exclusion had attacked only the factual basis for the
expert’s report and not the methodology)).

Plaintiffs further claim that Geisingenhsuld be immune from nieodological critiques
because his opinions are based on experientégstong. Opp. at 21. But Geisinger’s challenged
opinions are not of the kind that may rest on experience alone. Were he opining on whether a
particular test followed the Standards, éxperience reviewing othéests with similar
characteristics would probably be sufficienttBis prediction about whether Plaintiffs will
continue to develop the stamda and his causal opinion as to why sales of the 1999 Standards
declined in 2012 are untetheredhie professional experience. Has no reliable scientific basis
for his conclusions because he identifieccomparable circumstances from which he can
extrapolate data.

A. Plaintiffs Have Not Rehabilitated Geisinger’s Unreliable Opinion That
Public Resource Caused a Decrsa in Plaintiffs’ Revenues.

Geisinger opines that sales of the 1999 Statsdshould have declined gradually and that

what he called the “precipitous drop” in 2012 sales could be explained only by the fact that



Public Resource posted the Standatdat year. G. Decl. § 25. Plaffg do not address, let alone
rebut, most of Public Resource’s argumentty iéeisinger’s opinion is unreliable. Public
Resource seeks to exclude that opinion becdy)g@eisinger is not qualified to opine on the
cause of economic phenomena; (2) he did netany reliable principles or methodology to
render his opinion; (3) his assumption that sales of the 1999 Standards would gradually decline
was not reliable and contradicted Standaadstial sales history; (4he did not apply any
reliable principles or methodolody evaluating alternatcauses of the decline of sales; and (5)
he did not consider similar events where ottrganizations made standards available online
without negative repercussions. Plaintiffs regsponly to Public Resource’s fourth critiglie.
This Court may also exclude Gigiger’s opinion on this issuerfany of the other, unrebutted,
reasons in Public Resource’s opening brief.

Geisinger’s false assumption alb@Uaintiffs’ sales is fatal his opinion on this issue.
“A district court has a responsilhyl to ensure that an expertipinion has an adequate basis in
fact.” Blake v. Bell's Trucking, Inc168 F. Supp. 2d 529, 533 (D. Md. 2001) (excluding expert
opinion that was not supporteg the record). Geisinger’s mjon that sales of the 1999
Standards should have gradually declined is contradicted by Plaintiffs’ actual sal&edata.
Mot. at 8 (sales data table). Further, if Pldiativere correct that PublResource’s acts caused

the decline in sales, then Plaifg sales figures should have dorued to decline as more people

learned the 1999 Standards were available o_

! Plaintiffs claim that Public Resource’s argemhthat Geisinger “did not consider any other
alternative causes for the decline in sales” &téptly false” because ltensidered and rejected
the announcement of the imminent publicatiothef 2014 Standards as an alternate cause. Opp.
at 18. Plaintiffs misunderstood PubResource’s use of the phrasgleralternative causes.”
Public Resource acknowledged that Geisingéifiesd at deposition that he considered the
imminent publication of the 2014 Standards, @lidh he did not give it duweight, but he failed

to consider anytheralternate causes fordliecline in sale§SeeMot. at 10.



I f Geisinger were correct that knowledgetioé Standards’ online availability would

impair significantly sales, then sales shouldeneontinued to drop markedly as knowledge of

theironlin availabilty sprea G

As for Geisinger’s failure to address altatime causes of Plaintiffs’ sales decline,
Plaintiffs contend that Geisinger “ruled dbe possibility [that tB expectation of the 2014
Standards caused the decline in sales] basdds experience in tracking and monitoring book
sales throughout his career.” Opp18. That's not what Geisingsaid ||| GG
I
I - ainiffs also exaggerate Gergjer's experience “tracking and
monitoring book sales G
e

Plaintiffs contend that Geisinges not required to addresseryalternative cause for the
decline in Plaintiffs’ sales. Moat 19. That is a classic straman argument. Of course Geisinger
need not address every alternative causehéig required to use a reliable methodology. One
searches Geisinger’s declaratiarvain to identify any methodotly he used, or what alternative
causes he considered or delibelpignored. Plaintiffs have thdailed to carry their burden on

the admissibility of Geisinger'ssémony. Thus this case standsontrast to Plaintiffs’ cited

2 Plaintiffs argue for the first time in their oppidsi that “vast majority of annual purchasers are
students taking courses in whithe 1999 Standards is requiredding.” Opp. at 18 n.7 (citing
G. Dep. at 244:4-1

There is no evidence that the vast majooitypurchasers are students, no explanation for
how Plaintiffs’ new theory is consistent with theecipitous drop in saldsefore Public Resource
posted the Standards, and no osashy students would not also dptpurchase a used copy of
the 1999 Standards upon learning the refeemork would shortly become obsolete.



authority stating that expertseanot required to eliminate eyealternative cause. (Mot. at 19
citing Ambrosini v. Labarraqud,01 F.3d 129, 140 (D.C. Cir. 1996) adds. Information
Systems, Inc. v. Inter. Broth. Bfec. Workers Local Union No, 313 F.Supp.2d 213, 235
(S.D.N.Y. 2004).) The court iAmbrosiniheld that the challengezhysician-expert followed a
reliable methodology for determining the cause afriff's birth defects because he considered
and ruled out several alternative causes that the medical community had found for the patient’s
condition. 101 F.3d at 140. h.S. Information Systemdefendants argued that the expert
inconsistently applied his “methodology” to prefer documentary evidence over testimony, which
has little relevance to this cag@ar more interesting is that the gadhat Plaintiffs selected, that
an expert need not “categoricalyclude each and every possiblternative cause” comes from
Astra Aktiebolag v. Andrx Pharm., In@22 F. Supp. 2d 423, 488 (S.D.N.Y. 2002), in which the
immediately preceding sentence statEsailure to test for alternatescauses or the use of control
experiments may providebasis for exclusion.”

In cases involving economic opinions, Bxtample, courts have excluded expert
testimony because the expert failed to ruleatigtrnative causes for stock price fluctuatidese
In re Executive Telecard, Ltd. Sec. Liti§79 F. Supp. 1021, 1025 (S.D.N.Y. 1997) (excluding
expert’s testimony on stock price decline becaneséiled to “adequately . . . distinguish
between fraud related and non-fraud related company specific influences on [defendant’s] stock
price”). Especially for economic analyses, eoliing for alternative casation is essential to
avoid committing gpost hoc ergo propter hdallacy. Here, Geisingerfilure to rule out any
alternative causes in his repand testimony that he only cadsred one possie alternative

cause is fatal to hiestimony’s admissibility.

10



Plaintiffs ignore most of the reasons Pulbtiesource gave for whyeisinger’s opinions
on lost sales should be excluded. They alsddaixplain why he looked at one alternate cause
for declining sales, but nathers. His opinion on thissue should be excluded.

B. Plaintiffs Have Failed to Rehabilitate Geisinger’s Unreliable Opinion that
Plaintiffs Cannot ReasonablyCalculate Their Lost Revenue.

Plaintiffs contend that Geisinger does aotually opine that they cannot reasonably
calculate lost revenue. Apparentlg meant something else whensheted that Plaintiffs cannot
reasonably calculate “the number of [peop¥dp would have purchased Plaintiffs’ Standards
but for their wholesale postirgn Defendants’ [] website.” Opp. 46 n.5. It appears Plaintiffs’
point is simply that Geisinger did not use gitease “lost revenue.” Bualiscussing the number
of people who would have purchased Plaintiffgirtards is just anothesay of discussing lost
revenue. It is clear that he is discussing tegsenue because his opinion is that people would
have purchased the Standards but for PublspRee’s acts and now Plaintiffs have lost the
revenue they would have had from those puretiaBlaintiffs furtheargue that this opinion
properly rests on Plaintiffs’ alleged inability determine how many people copied and
redistributed the 1999 StandardsaT liself is a questionable agsen given available statistical
methods, and it is an assertion that Geisingenbagialifications to make. But even if Plaintiffs
cannot know how many people circulated copiethefStandards, they can reasonably calculate
lost sales based on reasonabdpeetations about what sales shibbihve been in 2012. Plaintiffs
have not presented any reason to suspect thatdadelld have increaseditlyear. Plaintiffs can

reasonably calculate lost revermetaking their expected salesibtracting their actual sales,

11



and then accounting for othezasons why sales would haveldged in 2012. That is what
economists do all the time. But Plaintiffs declirtedetain an economist to do that calculafion.

C. Plaintiffs Have Not Shown that Geisiger’s Opinion that Plaintiffs Will
Cease Developing the Standards Is Reliable.

Geisinger opines that Plaintiffs will cease depeg future versions of the standards if
Public Resource prevails in this litigation. GedD. § 23. Public Resource moved to exclude that
opinion because (1) it is incaatent with his deposition $émony; (2) Geisinger lacks
gualifications to support that mpon; (3) his opinion concerranly the 2014 Standards, which
are not at issue in this litigation; (4) twpinion rests on the unsupported and unreasonable
assumption that Plaintiffs would lose all its reue and that Plaintiffs’ costs are fixed; (5) his
opinion rests on the unverified setitérested statements of Plaffsti executives, which he fails
to show would be accepted by experts in the pdaidield; and (6) hi®pinions do not fit this
case because he failed to consider the $1.5omiili funding dedicated to developing future
standards. Plaintiffs fail to adequigteebut each of these arguments.

Inconsistent Deposition Testimoryeisinger declared that it was “extremely likely” that
Plaintiffs will cease developing the StandardBublic Resource prevails. G. Decl. ﬂ-
I
I hat probability is baseless and, ifér would hardly suppbthat his prediction

was “extremely likely.” Plainffs respond with two argument#;st that Geisinger was not

3 Plaintiffs argue that Public Resource ikiitg inconsistent positions by moving to exclude
Geisinger and an economist in the ASTM c#&3aintiffs present a false dichotomy between
having an economist or not. Many litigants retaiunltiple experts so that each expert can testify
within their domain of expertise. For econcrapinions, litigants often require a general
economist and another expert familiar with tharket conditions of the industry at issue.
Plaintiffs in both this case and the ASTM case committed the same fundamental error—they
instructed their retained expeitb testify beyond tharea of their expertise. ASTM’s economics
expert opined about non-economic issues@eidinger, a psychology expert, opined about
economic ones.

12



required to quantify the probability, and second, Bhatlic Resource hasilied “to see the forest
for the trees.” Opp. at 20. The first argumerd 1son-sequitur. Geisings problem is not his
failure to quantify his cafidence level but that he did soa way that exposed his methodology
and conclusion as unreliable. Plaintiffs’ secorgLanent appears to be simply that there are
facts that support his opinionhdse facts, however, do not al@eisinger’'s expression of his
relatively low confidence in his conclusion tiidaintiffs will cease developing the standards.
Qualifications Plaintiffs fail to identify how Geisiger’s past experiences with Plaintiffs’
organizations support this opinion. His list of qua#ifions shows that he eminently suited to
evaluate the quality of tesaé®d to develop standards for rating and designing tests. Not
surprisingly, Plaintiffs defend &iqualifications to opine on Plaiffi$’ future course of conduct
by referring to his experiencesrggally, without any specifics tieto content of that opinion.
Opp. at 21. Plaintiffs’ reliance donited States v. Hanke®03 F.3d 1160 (9th Cir. 2000) does
not support their claim. In that case, the Ni@ircuit admitted a police gang expert’s testimony
about a particular gang’s code of silencantpeach defendant’s alibi witness, based on the
officer's observations and commauations with gang members. Tégpert had an opinion about
a standard practice of anganization—retaliatingqgainst gang membetesstifying—based on
years of personal experientelere, Geisinger is not opinindpaut a standard practice. He has
not identified any comparable events as the sooifrbés opinion. In theory, Plaintiffs could have
introduced someone with experience about on Rtaintiffs, or other comparable professional

organizations, responded to declimesales revenue for their didations. But Plaintiffs have

* Plaintiffs’ other cited casesvolving experienced expertssalinvolved experts opining on
standard practices or population avera§e® United States v. Ramsk§s F.3d 980 (D.C. Cir.
1999) (police expert oariminal behavior)Groobert v. President & Directors of Georgetown
College 219 F. Supp. 2d 1, 8 (D.D.C. 2002) (stptiotographer on lost future income of
plaintiff stock photographer).
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not shown Geisinger’s experienisgpertinent to his opinion.

Relevance of the 2014 Standa i | | | | GG
I i opinion
applies to the 2014 Standards ofilfaerefore, his opinions do nfit the facts of this case.
Plaintiffs contend his opiniorhsuld still be admissible because he properly relied on Carl
Malamud’s deposition testimony that Public Bese will post the 2014 Standards if they are
incorporated by reference into law. Opp. an2® That post-hoc rationalization is untimely and
unreliable. Geisinger has offered no evickeeabout whether the 208andards will be
incorporated by reference intonar when it might happen, i.e.,foee or after Plaintiffs earned
enough revenue to cover the cost of developingéxe set of Standard$Sherefore, Geisinger’s
opinion does not fit theatts of this case.

Total vs. Partial Loss of Revenudaintiffs ignore that Geisger’s opinion incorrectly
assumes that Plaintiffs will lose all revenue fritva Standards. They cannot refute that Plaintiffs
continued to earn revenue on tt#99 Standards after Public Resce posted it or that other
entities successfully sell material in the publierdin. Geisinger also does not marshal facts to
show that Plaintiffs would benable to reduce the cesif developing the Standards if there was
a drop in revenue or raise funds in other waygs€hare crucial gaps lims analysis. Plaintiffs
retort that these arguments are “red herringgggpsterous,” and that denger is not required
to “travel down the rabbit hole.” Opp. 22-23. Whtihe imagery is colorful, Plaintiffs’ rhetoric
lacks reasoning. Plaintiffs setkintroduce Geisinger’s opiniondt if Public Resource prevalils,
Plaintiffs would stop developinpe Standards. The reliabylibf that opinion rests on
Geisinger’s consideration of&thtiffs’ potential responses tm adverse decision. He did not

conduct that analysi3herefore, his opiniors not reliable.
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Mouthpiece Function to Convey PlaifdifSelf-Interested AssertionBlaintiffs contend
that Geisinger’s reliance on self-serving statata by Plaintiffs’ executives falls within the
scope of materials permitted by Federal RuflEvidence 703. Opp. at 17. Not surprisingly,
Plaintiffs offer no authority for thatssertion. It is hard to imagirthat any expert worth his salt
would rely on his client’'s asgens without independent veftion. In fact, courts routinely
find that self-interested statementade in litigation are not reliablen re TMI Litig., 193 F.3d
613 (3d Cir. 1999)Montgomery Cty. v. Microvote CorB20 F.3d 440, 448 (3d Cir. 2003)
(excluding testimony where expert relied omaliable documents prepared by cliefiyjl-Safe,
L.L.C. v. A.O. Smith Corp744 F. Supp. 2d 870, 887 (E.D. W2810) (excluding expert opinion
based on uncritical acceptance oftpa sales forecasts). Plaintifisgue in the alternative that
Geisinger’s personal observations supporbpigsion. But the two sections of deposition

testimony that Plaintiffs cite do not supporatlielaim. Opp. at 18 (citing G. Dep. at 152:5-153:2

and 100:16-191- <

I
I
I

Currently Available FundsPlaintiffs effectively ignore tat Geisinger failed to account
for the fact that Plaintiffs have $1.5 million @restricted fund devoted to developing the
Standards. Geisinger does not opine that Plaintiffs will cease developing the standards once they
deplete that fund (which woulgtobably take nearly half amiry); he opines that the 2014

Standards would be the “last one deped or published.” G. Rep. 1 5;cordG. Decl. T 23.

Plaintiffs argue that this ossion is another “red herring.” Opgit. 22. Yet Geisinger’s failure to
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acknowledge that the Standards already funded for decadesders his opinions unreliable
and shows that the opinions do fibthe facts of this case.

D. Plaintiffs Have Not Shown that Gésinger's Remaining Opinions Are
Admissible.

Avalilability of Past VersionsGeisinger opines the public at large would be harmed by
the “uncontrolled publication dhe 1999 Standards without amgtice that those guidelines

have been replaced by the 2014 StandardsDesl. I 27. Although neither his report nor

declaration provides a reliable basir this opinion|jj | G
Y

fact of those instances, however, do not show the significance oftccorgusion between
editions, causation between availapiof an edition of the $indards online and confusion, or
detrimental reliance by anyone on an outdatedwes the Standard§seisinger’s opinion is
wholly speculative and should be excluded.

Advantages of the Standard®aintiffs do not dispute that Geisinger’s opinions about the
advantages of the Standards (G. Decl. §{ 17a&lhot germane to this matter and therefore
should be excluded because they mot helpful to the Court.

V. CONCLUSION

In support of admitting Geisinger’'s declaoat Plaintiffs primaily rely on generic
recitations of the legal standard favoring adrbisiy, especially when the court acts as a
factfinder. Public Resource readily concedes ploant, but only as a tibreaker if the Court
finds the question of admissibility too close tdl.CBhe Federal Rules of Evidence still apply to
summary judgment proceedingsdaPlaintiffs must still medteir burden of proof on the

admissibility of their expert’s opinions. Plaiifg have not met their burden here because
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Geisinger’s opinions are either upfel or unreliable. His opinionabout testing and the use of
the Standards in the testing field, while withis area of competence, are not germane to this
dispute and therefore not helptalthe Court. His opinions aboBtaintiffs’ sales and whether
Plaintiffs will continue to develop the Stamda, while germane, fall outside his area of
competence and lack reliability. And his untigndisclosures prejudiced Public Resource’s
ability to respond. His declation should therefore be stricken from the record.
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