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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Judie McNeil,
Plaintiff,
V. Civil No. 1:14ev-00886 (APM)

District of Columbia,

Defendant.
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MEMORANDUM OPINION

INTRODUCTION

Plaintiff Judie McNeil, acting on behalf of her minor saiM.Jbrought this action alleging
that Defendant District of Columbia violated the Individualshwitisabilities Education Act
(“IDEA™). At an administrative hearing, a Hearing Officer ruled thateBdant fulfilled its
obligations under the Act. Plaiffthow challenges that ruling, asserting that Defendéikjtfailed
to design an adequate individualized education program (“IEP”)Nbrfdr the 20122013 school
year, (2) failed to provide an adequate placement for J.M. for the-2012 and 20132014
school years, and (3) failed to adequately implement J.M.’s 2013 IEP dubnggaFeand March
2013. Defendant counters that its actions were appropriate underffedbd that Plaintiff failed
to meet her burden of proof to show a violation.

Before the court are Plaintiff's Motion for Summary Judgment and Defdisd@ross
Motion for Summary Judgment. After considering the parties’ sggdams and the relevant law,
the court finds that the Hearing Officer did not adequately addnesfrst of Plaintiff's three

claims at the @ministrative hearingnd therefore remand this matter for further consideration.
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Thecourt howeveraffirms the Hearing Officer’s determinations akén second and third claims
Accordingly, the courtleniesPlaintiff’'s Motion for Summary Judgment, grants in part and denies
in part Defendant’s Crodgotion for Summary Judgment, anemands the cage the Hearing
Officer for further proceedings consistent with this Memorandyximion.
Il. BACKGROUND

A. Factual Background

1. J.M.’s Early Childhood Education

Plaintiff's son, J.M., suffers from intellectuakmotional, and behavioral disabilitiegking
it difficult for himto learn with other students hagieandparticipate in a normal classroom setting
Seee.g, Pl.’s Mem. in Supp. of Mot. for Summ. J., ECF No h8rginafter Pl.’s Mot.], at ef.’s
Opp’n to Pl.’s Mot. for Summ. J., ECF No. 16 [hereinafter Def.’'s Opp’'d-af Admin. Rec. Pt.
1, ECF No. 10 [hereinafter A.R. Pt. 1], atlD.! In 2009 whenJ.M.wasonly elevenyears oldhe
received gsychological evaluatiothatfound hehadan 1Q of 78 andletermineche was learning
disabled. A.R. Pt. 1at 31-32 As a resultin 2010,the District of Columbia Public Schools
(“DCPS”) created amdividualized education prografiEP”) for J.M., which prescribed 25 hours
per weekof instruction outside the generalueation setting-known as pull-out’ instruction—as
well as several other accommodations, including sgrallip instruction and peer tutoring support
(the“2010 IEP") Id. at 103.

J.M. attended Options Public Charter School (“Options”) for sixth grddat 70, where
he struggleddespite theaccommodationset out in the 201CEP, regularly getting into fights,
disruging classand skipping schoold. At some pointin 2011, J.M. wascarcerated i@ juvenile

detention facility and, upon his relea@mtionswould not allow him to returnid. at 104. DCPS

L All citations to the Administrative Record redeicethe page numbers in the original document, as divided into
Parts 1 and 2, respectively.



then placed hinat Browne Educatio©ampus(“Browne”) for the remainder of the 2042012
school year, where he continued to strugdge.at 84-86; Def.’s Opp’n at 4.

Following a violentincident resulting inhis suspension from schoolM.’s IEP team
reconvenean October 4, 2011, and revisédl.’sIEP (the“2011 IEP”) A.R. Pt. 1 a62-67, 104
08. Even thougld.M. continuedto strugglein schoo] the2011 IEPactuallyreducedthe amount
of individualizedsupport servicebereceived—e.g, replacing the 25 hours per weekpfll-out
instruction with10 hours per week of “specialized instruction in the general educattorgse-
because Browne did not have the resourcégllfoimplementthe services prescribed in the 2010
IEP. Id. at 104-05.

JM. underwenta further psychological evaluatiom December 201,Iwhich determined
that hesuffered from dpervasive history of anger, aggressive and disruptive behaviors, and poor
emotional modulation . . . [which] undermine his abilityetthancehis cognitive and academic
skills.” Id. at 85-86 The evaluation recommended, among other things, that deekeive
“individualized instruction or instruction in small group settings . . . [&wad lhe] would benefit
from full[-]time special education supports in a therapeutic schodl.at 87.

2. The February 201Bearing Officer Determinatioand IEP

On December 8, 2011, Plaintiff filed an administrative due process compiginthe
DCPS Office of Dispute Resolutipchallenging the adequacy of tB811 IEP, in part based time
findings ofJ.M.’s 2011psychological evaluationld. at 28%+310;Def.’s Opp’n at 4.After taking
witness testimony and reviewing evidence submitted by both pahteddearing Officerissued a
determinationn favor of Plaintiff and orderethat DCPSurtherrevise the 2011EP (the “2012
HOD”). A.R. Pt. 1 at 99128. In soruling, the Hearing Officerelied heavily onthe findings in

J.M.’s 2011 psychological evaluatignconcludingthat J.M. could not “receive a basic floor of



education opportunity in a gaa education class with a class size of’ 1&. at124-26. As a
result,the Hearing Officeordered that the 201EP be revised tanclude:

e A “therapeutic” “educational placement” that providésmall group special
education instruction in athcademic subjects for the entirety of each academic
classroom period during the school day”; and

e “Behavioral support services for one hour per week” and “immediate behkavior

support services if [J.M.] threatens others or threatens himself’idea\vby
“counselors that are qualified to provide counseling to school students.”

Id. at 127.

To implement the Hearing Officer’'s decisjdCPS convened a meeting February 22,
2012 to revisethe 2011 IEP. Pl.’s Mot. at 4; Def.’s Opp’n atHae resulting IEP (th€2012 IEP”)
provided thatin addition tonewly createdubject-specific goals, J.M. should receive 10 hours per
week ofpull-out instructionand one hour per week of behavioral support servitesA.R. Pt. 1
at 13450. The 2012 IERIid not howeverspecificallyprescribétherapeutic” services or “atisk
counseling” for J.M.asorderedby the Hearing Officerld. Ratherjt addressed thosequirements
by setting certain behavioral goalsancluding that J.M.should both“develop a therapeutic
relationship with the service provider in order to positively asserséif in social and academic
situations” and “increase his satbntrol skills . . . to decrease eliminate his . . . aggrass and
disrespectful bhaviors. A.R. Pt. 1 at 14445. At bottom the 2012 IEPeliedprimaily on “small-
group instruction” within the general educatisetting supplemented by patitme pull-out
instructionandbehavioralcounseling serviceso accanmodate].M.’s educationabnd behavioral
needsand thus provide him a free appropriate public education (“FAPE”) as requiredtbade
IDEA.

3. J.M.’s Progress Under the 2012P and the Creation of the 2013 IEP

After finalizing the 2012IEP, DCPS assigned J.M. to attektlot-Hine Middle School

(“Eliot-Hineg’). Def.’s Opp’n at 5; A.R. Pt. 1 at 13However,J.M. againwasincarceratednd
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uponthe end of his confinememnrolledatSpingarrHigh School (‘Spingarri) in November 2012
Pl’s Mot.at 4; A.R. Pt. 1 at 1510n January 31, 2013, J.M.’s IEP team reconvened to both review
and, as necessary, revise the 2012 IEP. Def.’s Opp’'n at 5; A.R. Pt-9,&t63-66. At that
meeting, Plaintiff and J.M.’s educational advocate, Dr. Ida Jean Holnexa,akle to convince
DCPS to revise the 2012 IEP to include, among other thinggjimdlpull-out instruction. A.R.
Pt. 1 at 8, 16473. That revised IEPtje“2013 IEP”) also provided that, in addition to ftithe
pull-out instruction, J.M. would continue to receive the behavioral suppertesiprescribed by
the 2012 IEP. Def.’s Opp’'n at 17-18.

J.M. attendedSpingarnuntil he again ran into legal trouble and found himsek-
incarceratedn March 2013before DCPS could fully implement the January 2013 IEPs Mot.
at 4. He reenrolled at Spingarn upon his release at the beginning of theZIMB school year
but was incarcerated again almost immediately and did restradl in school until December 11,
2013. Def.’s Opp’n at 120.

All told, even while enrollecat Spingarnbetween periods of incarceratjohM. rarely
attended school, accumulati§ totalunexcused absences. Def.’s Opp’n at 5.

4. The 2014 Hearing Officer Determination

On November 14, 2013, Plaintiff filed another administrative due ps@oesplaintwith
the DCPS Office of Dispute Resolutipwhich she amended on December 4, 2@1l8ging that
DCPShadfailed toprovide J.M. with a FAPE as required under the IDBBAR. Pt. 1 at 22440.
Plaintiff's complaint challenged both the 2012 and 2013 IEPs, as well as 3didsl placement.
Specifically, Plaintiffargued that DCPBadfailed to: (1) adequatelyevise the2012 IEPto reflect
the terms of the 2012 HOD, (g)fficientlyaccommodatd.M.’s behavioral aneéducational needs

througheither the 2012 IEP or 2013 IER3) implement th&013IEP from January 31, 2013,



through “the present timednd(4) provide J.M. an appropriate school placement and location of
services Id. at 289-308.

An administrative due process hearing occurredrelruary 12, 2014Id. at 5. Several
witnesses testified at the hearing, including J.M.’s educatioivalcate, Dr. Holman, who testified
that, in her opinion, the “ten hours of glbut” that the2012 IEPprescribed were insufficient and
J.M. instead“needed [a] fultime out of general ed program.” Admin. Rec. Pt. 2. ECF No. 11
[hereinafter A.R. Pt. 2], at 845-4349-50.

On February?5, 2014, the Hearing Officer issued listerminatior(the*2014 HOD)—
the decision that is at issue in this easmding that Plaintiff had “failed to meet her burden of
proof on all of the issues presentedhid thus rejecing all of Plaintiff's claims. A.R. Pt. 1 at 3, 1.7
The Hearing Officer found that: (1)e2012 IEPadequatelymplementedhe 2012HOD becase
it provided smaklgroup instruction within the general education seftangl, while the 2012 IEP
did notexpresslyprovide for a “therapeutic environmeraf “at-risk counseling,’it did prescribe
sufficient behavioral and emotional development gdais].M. to satisfy those requirements
(2) the2012 IEPprovided J.M. with a FAPIBecause itvas consistent with therms of the2012
HOD?; (3) the January 2013 IE®sowas appropriate for sitair reasons(4) DCPSdid not fail to
implement either the012 IEP or th€013 IEP, and, @ditionally, J.M.’s excessive truancies and
periods of incarceration made it effectively impossiblentplementthe required servicesand

(5) DCPSdid not failto provide an appropriate school placemedt.at 16-15.

2 The Hearing Officer further found that J.M.’s excessive truancyereadit impossible for DCPS to effectively
implement services or monitor his progresee id. While J.M.’s truancy might beelevant to Plaintiff's claims
regarding DCPS's failure to implement J.M2812IEP, it is less clear whatlevanceif any,thosefacts haveto her
claim thatthe 2012 IEP did not itself provide a FAPEfter all, the key inquiry as to the tar issue is Whether or
not the defects the . . . IEPare so significant that [d]efend@nfailed to offer [the student] a FAPE.N.S. ex rel.
Stein v. District of Columbjar09 F.Supp.2d 57, 70 (D.D.C2010 (emphasisadded).
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B. Procedural History

On May 26, 2014 Plaintiff filed suit in this courasserting three claims of error tine
Hearing Officer'sdecision SeeCompl., ECF No. 1She argusthattheHearing Officererred in
finding that: (1) th012 IEPadequately addresdJ.M.’s needs and provided him with a FAPE,
(2) Spingarnwas an appropriate placemeand (3) DCPSroperlyimplemenéd the 2013 IEP.
See id. The partiediled crossmotions for summary judgment based sotaiythe administrative
record. The courtnow turnsto the parties’ motions
1. LEGAL STANDARD

A. Cross-Motions for Summary Judgment

A court should grant a motion for summary judgment “if the movaswshhat there is no
genuine dispute as to any material fact and the moventiiked to judgment as a matterlafv.”
Fed. R. Civ. P. 56(a)‘[A] material fact is‘genuine’. . . if the evidence is such that a reasonable
jury could return a verdict for the nonmoving party” on an elemenhefctaim. Anderson v.
Liberty Lobby Inc., 477 U.S. 242, 248 (1986)[ T]he plain language of Rule 56(c) mandates the
entry of summary judgment, after adequate time for discovatyupon motion, against a party
who fails to make a showing sufficient to establish the existena@a efemenessential to that
party s caseandon which that party will beathe burden of proof at tridl. Celotex Corp. v.
Catrett 477 U.S. 317, 3223 (1986) The “party seeking summary judgment always bears the
initial responsibility of informing the districourt of the basis for its motion, and identifying those
portions of the pleadings, depositions, answers to interrogatanésgdmissions on file, together
with the affidavits, if any, which it believes demonstrate theratesef a genuine issue of maaér

fact.” Id at 323 [nternal quotation marks omitted



B. Review of Administrative Decisions Under the IDEA

Thelndividuals with Disabilities Education A¢tIDEA”) mandates that stataacluding
the District of Columbiathatreceive federal educational assistance must establish ‘gsoaaid
procedures to ensure,” among other things, dli&tee appropriate public education” is available
to disabled children. 20.S.C. § 1412(a)(1)(Akee alsdrdad ex rel. Reid v. Distriatf Columbia
401 F.3d 516, 518 (D.C. Cir. 2005). The statuts enacted “to ensure that all children with
disabilities have available to them a [FAPE] that emphasizesa$peducation and related services
designed to meet their uniqgue needs and prepara for further education, employment, and
independent living.” 20 U.S.C. 8§ 1400(d)(1)(A). A FAPE requires thett ehild with a disability
receive “special education and related services that” are “providedbéit expense” and “in
conformity with tie [child’s IEP].” Id. § 1401(9.

In the present action, Plaintiff seeks to overturn the decisi@am @fdministrative hearing
officer. The IDEA permits “any party aggrieved by the findings and decisientlered during
administrative proceedings tortbg a civil action” in state or federal court without regard ® th
amount in controversy20 U.S.C. 8§ 1415(i)(2)The reviewing court “shall receive the records of
the administrative proceedingshall hear additional evidence at the request of a;gartly basing
its decision on the preponderance of the evidence, shall granetietlas the court determines is
appropriate.”20 U.S.C. § 1415(i)(2)(C)The burden of proafestson the party challenging the
administrative determinationSee Reid401 F.3dat 521 (D.C.Cir. 2005);N.S. ex rel. Stein v.
District of Columbia 709 F. Supp. 2d 57, 66 (D.D.2010) (citing this standard).

That the reviewing court is required base its decisiofion the preponderance of the
evidencé does nagthowever,authorize unfetterede novoreview. See Bd. of Educ. v. Rowjey

458 U.S. 176, 206 (1982) [lhe provision that a reviewing court base its decision on the



‘preponderancef theevidence’is by no means an invitation to the courts to substitute their own
notions of sound educational policy for those of the school authoritishvihey review.”).
Rather when considering an appeal of heearing officer'sruling, courts must give the
administrative proceedings “due weighid’., and “[flactual findings fran the administrative
proceedings are to be considered prima facie corrBadrk ex rel. Roark v. District of Columbia
460 F.Supp.2d 32, 38 (D.D.C2006) (quotingS.H. v. StateOperated Sch. Dist. of Newark36
F.3d 260, 270 (3d Ci2003)). At the same timethe IDEA alsademandsless deference than is
conventional in administrative proceeding®eid 401 F.3d at 52%internal quotation marks
omitted) becausé¢he district court is allowed to hear additional evidence at theest ofa party.
See 20 U.S.C. 8§ 1415(1))(2)(C)(ii). Lastly, when as here, the parties introduse additional
evidence, a motion for summary judgment operates as a motiondgmgnt based on the
administrative record.20 U.S.C. § 1415(i)(2%)(iii) ; District of Columbiav. Ramirez 377 F.
Supp. 2d 63, 67 (D.D.QO005) (citing this standard).

V. DISCUSSION

As the factual recitation above shawlaintiff raised severafgument$®efore the Hearing
Officer during the 2014 administrative proceedimgsupportof her cettral contention that DCPS
denied J.M. a FAPEAs noted Plaintiff in this case has pared her arguments down to.tltes
Mot. at 11.

First, Plaintiff contends J.M.’s 2012 IEP was insufficiendemthe IDEA because it “did
not prescribe fultime speialized instruction of any kind[,] . . . the necessary rdipeuic
schooll,]’ . . . [or] a counseldthatwould] always be available to work with [J.M.] whenever his
behaviors interfered with his educationd. at 16-11. She argues that, as a restlie Hearing

Officer committed reversible error becatigee Hearing Officer does not appear to have addressed



the absence amall[-]group instruction outside of general educationthe IER” Id. at 11
(emphasis added).Plaintiff further clarifies in her Reply thatshe is notchallenging the
implementation of the 2012 HQDPl.’s Replyin Supp. of Mot. for Summ. J., ECF No. 18
[hereinafter Pl.’s Reply]at 4-5, but rathey asserting that the 2012 IEP failedpiaescribe].M.
sufficient accommodations dar the IDEA irrespective of the requirements of 2.2 HOD.

Second, Plaintiff challenges DCRSmplementation of the 2013 IEPThe crux of her
arguments thatthe Hearing Officer erred in rejecting fessertiorthatSpingarnsimply codd not
provide the fulltime pulloutinstructionprescribed by the 2013 IERIe to resource limitations.
Id. at 1213. Plaintiff asserts th&pingarnvasunable to implement the 2013 IEP because it “did
not provide fulitime specialized instruction tany student, in any setting, . . . [and tlus!.]
received only a small portion of his instruction outside of gdrestucatiori’ 1d. She also claims
that Spingarnstaff admittedas muchduring the 2013 IEP team meetindgd. Plaintiff further
argues that “only 2 of [J.M.’s] 10 teachers [whileSggingarii had current spmal education
certifications.” Id.

Third, for thevery sameaeasons just discussddlaintiff assertgshat DCPS violated the
IDEA becausépingarnwas an inappropaite placemerfor implemenation ofthe 2013 IEP Id.
at 13-14.

The court considers eachlaintiff's three claims in turn.

A. Whether the 2012IEP Was Sufficient Under the IDEA

The IDEA provides that “a decision made by a hearing officdllsbanade on substantive
grounds based on a determination of whether the child reca@vide appropriate public
education.” 20 U.S.C. § 1415()(3)(E)(isee34 C.F.R. 800.513(a)(1) (“[A]lhearing officets

determination of whether a child received FAPE must be basedubstantive grounds.”).
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Although “[a] court must give due weight to the [hearing officer's deterioimpand may not
substitute its own notions of sound educational pdbicyhose of the school authoritiest™ may
not simply rely on the Hearing Qder's exercise of discretiofior a decision without reasoned
and specific findings deserveglitdeference.”Turner v. District of Columbig52 F.Supp. 2d
31, 35-36(D.D.C. 2013) (nternal quotation marks omittedAnd so,while a certain amount of
deference should be accorded to the knowledge and expertise of thegH@#fider, particularly
in regards tdiercredibility determinationsseeR.D. ex rel. Kareem. Distict of Columbia 374
F. Supp.2d 84, 8990 (D.D.C.2005),courtsdo not need to defer to a decision tlaaks reasoned
and specific findings.

Applying the foregoing standards, tlo®urt finds that the Hearing Officeattid not
adequately address iiaff's contentiorthat the 2012 IERselfdid not provide J.M. with a FARE
Plaintiff repeatedly highlighted for the Hearing Officer thia¢ svas making two distinct claims
related to the 2012 IEP: (1) that it did not adequately implementdheerentslaid out inthe
2012 HOD (i.e. her implementation claim), and (2) that it did not provide sufficient
accommodations to meet the standards of the IDEAgréegalsufficiency claim). For instance,
Plaintiff assertedn her due proess complaint #t the2012 IEP wasnsufficient on its face
becausetifailed to provide fultime pullout instruction: “[Regardless of whether the [Hearing
Officer] finds a denial of FAPE from the failure of [DCPS] to compigh the [February2012
HOD] . . . the IEP developed on February 22, 2012 is simply inappropriaté. ¥bi’[because,
among other reasons, “it failled] to address or discuss the foegull-out instruction in all
classes.” A.RPt. 1 at 297. Accordingly, Plaintiff marked a clealine of distinctionin her

complaintbetween heimplementation and legal sufficienclaims.
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At the hearing, Plaintifpresented testimorfyom Dr. Holmanthat specifically addressed
and suppodd herlegal sufficiency claim. A.R. Pt. 2 &45-47 8493-50. Dr. Holmantestified:
“I reviewed the [2012 IEP] prior to going to the January meeatird®13 . . . [and] | was concerned
about . . . [the fact that] he had only ten hours of galif and one hour of counseling, | was
corncerned about that, because of-thi@ow low his skill levels appeared . . . he needed difné-
out of general ed program that would deal with, in addition to his academitsalso his
behaviors.” Id. at 844-50. This portion ofDr. Holman’s testimonglearly raisesssue with the
sufficiency of theaccommodationprescribed by the 2012 IEReparate and apart frothe
qguestionwhether that IEP sufficiently implemented the 2012 HOD

Plaintiff againreinforced thalistinctionbetween her implementation alegal sufficiency
claimsin her closing argument

Even if somehow this [Hearing Officer] believes that DCPS someholnically

did comply with the [February 2012 HOD] . . . there is no way that ther{iaey

2012 IEP] . .. could be seen as adequateappropriategiven the needs of the

stucknt at the time . . . [anithere was] enough evidence of [J.M.’s] needs at the

time. . .to prove, beyond a preponderance of the evidence, th&ehaijary2012

IEP was] . . . highly inappropriate for J.M. at the time, [and constitatedehial of

FAPE.
Id. at 556-51. In sum both in her complaint and before the Hearing Officer, Plaintiff afdjoas
even if the2012 HOD could be interpreted as allowing J.ME® to prescribeonly smallgroup
instruction within the general education settamgl 10 hours osupplementgbull-out instruction
the Hearing Officer wastill independently obligated under the IDE®& consider whethethat
resultinglEP actuallyprovided J.M. &APE.

The Hearing Officerdid not, howeversatisfy her obligation taddressPlaintiff's legal

sufficiency claim concerning the 2012 IEBee e.g Alfono v.Dist. of Colum 422 F. Supp. 2d 1,

7 (D.D.C. 2006)remanding case becaug#aintiff specifically objected t¢he. . . IEP . . . [and
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the] Hearing Officer did not address [that] matter in his detetromig. At the start of her
decision, theHearing Officercorrectlyidentifiedas separate issuegl) whether J.M. was denied
a FAPE because “the February 2012 IEP did not comport with the HOD,’PA.R at 11, and (2)
whether J.M. was denied a FAPE becdd€#S “fail[ed] to develop an IEP .that was designed
to meet J.M.’s @ucational needs,id. at 12. Havig appropriatelyidentified thesedistinct
inquiries,the Hearing Officer, howeveanent onto treat them as one and the sarnmeher decision,
the Hearing Officerprovided a detailed explanation fleer ruling that the2012 IEPadequately
implemented the 2012 HOD. Theshesummarilyfound that Plaintiff had “failed to meet her
burden of proofto showthat the February 2012 IEP failed to provide a FAPE “for the reasons
stated aboveé Id. at 1213. However, the “reasons stated above” refer back to the Hearing
Officer’s explanation for rejecting Plaintiff's claim that DCR&dfailed to implement the 2012
HOD. Id. at 1112. The Hearing Officer, thereforepnflatedthe question whether DCPS had
adequatelymplemented the 2012 HOMith the questiorwhether the 2012 IERself provided
J.M. a FAPE. That was error.

Because of the Hearing Officer’s error, the 2014 HOD does noinstence,address
Dr. Holman'’s opinion thal.M. required fultime pull-outinstruction in 2012 Nor does it discuss
the findings of]J.M.’s 2011 psychological evaluation, upon which Dr. Holnmrampartbased her
expert opinion A.R. Pt. 2 at 85452. The IDEArequired the Hearing Officer to addressch
material testimonyn evaluating the sufficiency of the 2012 IERPee M.O. v. District of Columbia
20 F. Supp. 3d 31, 441 (D.D.C. 2013) (vacating HOD where Hearing Officer failed to provide
“sufficiently detailed reasoning” when dismissing expert mpinregarding the adequaof
challenged IER) Her failure to dosorequires this court to vacate that portiorhef ruling and

remand this matter for further proceedingSee d.; Options Pub. Charter Sch. v. Howe ex rel.
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A.H, 512 F.Supp.2d 55, 5#58 (D.D.C.2007) (remandig case where hearing officer made “no
findings with respect to the basis upon which she creditedestimony” and “elsewhere. ..
relie[d] upon speculation”kee also lowa v. FCR18 F.3d 756, 760 (D.Cir. 2000) (remanding
case for further considation because the Commission failed to address the petis@gument)
Accordingly, the court will remand this matter to the Hearingd@fffor further proceedingso
address whether, in light of the complete recdhe, 2012 IEP adequately addressed J.M.’s
educational, emotional, and behavioral needs under the IDEA.

B. Whether DCPS Failed to Implement the 2013 IEP and Failed to Provide an
Appropriate Placement under the IDEA

The court reaches a differatnclusiorregarding Plaintiff’ swo remaining claims Those
claims—whether DCPS failed to implement the 2013 IEP and whether Spingasnaw
appropriate school placemenboil down toone essential questio®id Plaintiff carry her burden
of proof thatSpingarndid not, or could not, provide the services prescribed by the 2013 IEP? The
court has carefully reviewed the record and concltitsPlaintifffailed to carryherburden.

First, Plaintifffailed todemonstrate th&pingarndid notin fact implement the 2013 IEP.
She did nooffer any evidenceat the administrative hearing about the services thatréddived—
or did not receive-at Spingarrduring the twemonth period when that IEP was in eff@itbm
January 31, 2013, whenwas formulatedthroughMarch 2013, whed.M. was reincarceratejl
A.R. Pt. 1 at 15.The burden rested on her to do €ee e.g.Savoy v. Distct of Colunbia, 844
F. Supp. 2d 23, 32 (D.D.C. 2012

Plaintiff also failed to demonstrate ti#pingarncould notimplementthe 2013 IEP As to
that claim, Plaintiff did provide some eviderntcesupport her positionNamely, she offered the
testimony from hetawyer’s paralegal, Chithalin&hanchalernwho was present at J.d 2013

IEP meeting. According to Khanchaleat that meeting?laintiff and DCPS agreed to the full
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time IEP outside of gen &dor J.M. A.R. Pt. 2 at 806.Then, according to KhanchalemMr.
Hudson,a representative from Spingafisaid there was nothirgMr. Hudson said he couldn’t
do anythig about it. So it was kind of like, hint, hint, you might want to fildue process
complaint now.” Id. To corroborate Khachalern’s testimony, Plaintiff submittéthanchalern’s
typewritten noteswhich stated in pertinent part: “Hudson: doesn’t l&el this is an appropriate
placement.” A.R. Pt. 1 at 166 Dr. Holman J.M.’s education advocat@soattendedhe meeting
andtestifiedas follows: “[Mr. Hudson] also knew that it was an inappropriatesph@nt for him
and he said this is not an appriate placement for him . . . [h]e knew that he could not do the
work, that he needed more help and he needed-wmurthe didn’t go into great detail . [and
when] [w]e asked about if they were going to change the scheddlb®aaically | think thegaid
something to the effect they couldn’tll. at 869-70. Dr. Holman’shandwritten notefrom the
meetingdid not, howevermention the exchangeéA.R. Pt. 1 at 168—71.

The court finds that thédearing Officeradequately considerdtie foregoing evidence
and, consistent witherdiscretion, discounted itld. at 15. First, the Hearing Officer notdtiat
while Khanchalern’snotesreflected thaHudson had expressed concern over whethegrg&m
wasan“appropriate” placementheydid not reflect amdmission thaSpingarnvould not be able
to providefull-time pullout services if requirethy DCPS. Additionally and perhapsnore
importantly, the Hearing Officeaccorded lesweight to Khanchalern’s testimony andtesbased
on thefactthatDr. Holman’s notes did n@venmentionHudson’s alleged admissiond at 15.
As there is nothing in the record to justify disturbing the Hearingic&is credibility

determinationR.D. ex rel. Kareen874 F.Supp. 2dat 89-9Q the court finds no error in the 2014

3 The partieslisagree as twhetherKhanchalern’sypewrittennoteswere madeontemporaneouslhyp the 2013 IEP
meetingor afterwards SeeDef.’s Opp'n at 19; Pl.’s Reply at 1T he courtcannot decide that dispute, however, as
there isno record evidence as to when Khanchalern prepared her notes.
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HOD concerning Plaintiff’s final twalaims Accordingly, summary judgment will be granted in
favor of Defendant as to thoskims
V. CONCLUSION

For the foregoing reasons, tR&intiff’'s Motion for Summary Judgment is denied, and the
Defendant’s CrosMotion for Summary Judgment is granted in part and denied in Plaid.case
is remanded to the Hearing Officer for further proceedingsistent with this Memorandum
Opinion.

A separate Ordercaompanies this Memorandum Opinion.

A

November 92016 Amit P~Mehta
Udited States District Judge
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