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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OKKO Business PE,
P laintiff,

Civil Action No. 1:14cv-925 (CKK)

JACOB J. LEW etal,

Defendants

MEMORANDUM OPINION
(Septembel8, 2015)

Plaintiff OKKO Business PE'Plaintiff”) brings this action challenging tl@ffice of
Foreign Assets Contr¢f OFAC")’ s denial of Plaintiff’s application for a license to unblock a
wire transfer of 200,000 Euros originating from Plaintiff. The interakkficiary of the wire
transfer was UE Belarusian Oil Trading Ho@88EB”), aBelarusianentity designatedby the
President astarget of U.S. sanctions. Presently before the Colbefendard’ [11] Motion for
Summary JudgmentUpon consideration ahe pleading$, the relevant legal authorities, and the

record as a whole, the Co@RANTS Defendard’ Motion for Summary JudgmentThe Court

1 While the Court renders its decision on the ree@d whole, its consideration has focused on
the following documents Plaintiff s Complaint (*Compl’), ECF No. 1; Defendaritdotion for
Summary Judgment Defs. Mot.”), ECF No. 11 Plaintiff's Opposition tadDefendard Motion

for Summary JudgmeritPl's Oppn”), ECF No. 13 DefendantsReply in Support of
Defendardg’ Motion for Summary JudgmelitDefs.” Reply), ECF No. 15. The Court considers
the Revised Kuchabskyy DeclaratjoBxhibit 1to Plaintiff s Opposition,(“Rev. Decl)) as well
asthe Declaréion of John E. Smith, attached to Defent&iMotion for Summary Judgment
(“Smith Decl) to the extent that thgyrovide background regarding the particular decisions at
issue hereSeeClifford v. Pena77 F.3d 1414, 1418 (D.C. Cir. 199&armach OilServs., Inc. v.
U.S. Dep't of the Treasury50 F. Supp. 2d 1505253 (D.D.C. 2010). In an exercise of its
discretion, the Court finds that holding oral argument in this action would not ksistiaace in
rendering a decisionSee.CvR 7(f).
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enters judgment for Defendant. Accordingly, this action is DISMIS8EI3 entirety.

. BACKGROUND

The International Emergency Economic Powers @EEEPA”), 50 U.S.C.88 17011706
authorizes the Presidemt declare a national emergency wiagry “extraordinary threatto the
United States arises that originates in substantial part in grfcs&te.“Such a declaration
clothes the President with extensive authority setout in 50 U.S.C. § 1M0% Land Found.
for Relief & Dev. v. Ashcraf833 F.3d 156, 159 (D.C. Cir. 2003Under Section 1702he
Presidenmmay“investigate, regulate, or prohibitransactions in foreign exchange, banking
transfers, and importation or exportation of currency or securities by perswith cespect to
property, subject to the jurisdiction of the United Stat&®U.S.C8§ 1702(a)(1)(A.
Furthermore, the Presidemgay;

investigate, block during the pendency of an investigation, regulate, dicbmpel,

nullify, void, prevent or prohibit, any acquisition, holding, withholding, use, teains

withdrawal, transportation, importation or exportation of, or dealing inxenceing any
right, power, or priviege with respectto, or transactions involving, any pyojpewhich

any foreign country or a national thereof has any interest by any person, or with respec

to any property, subject to the jafistion of the United States. . .

50 U.S.C§ 1702(a)(1)(B).

In June2006, the President, pursuant to his authority utifteelEEPA, declared a
national emergencygs to Belarus. The Presiddotund that theactions and policies of certain
members of the Government Bélarusand other persorts undermineBelarus democratic
processesto commit human rights abuses, atedengagean public caruption, constitutedan
extraordinary threat to the national security and foreign policy of the Usiies.SeeExec.
Order No. 13405, 71 Fed. Reg. 35485 (June2066) (“E.O.13405"). In response to this threat
the President blockethll property and interests in propértgf persondisted on the Annex to

E.O. 13405 as well as any persabsequently determined by the Secretary of Tredeunget
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one or moreof the criteria INE.O.13405. Id. On May 15, 2008, OFA@ddedUEB to thelist of
entities thatmetone or more of the criteria B.0.13405. Administrative Record“A.R.”)
000019. OFAC's decision was based on information providing reasons to bdfiavéEBacts
as a clearinghouse for financial, contractual, and-bas®d transactions on behalf of Belarus
largest petrochemical conglomerate, which in tsircontrolled by Belarusian President
Alexander Lukashenkean individual listed by the President on the Annex to E.O. 13405.
In 2010, OFAC, acting pursuant to authority delegated by the Presdeft O. 13405
§5, and the Secretary of the Treaswge31l C.F.R8 548.802,promulgated regulations
(“Belarus egulations) to implement E.O. 13405Seegenerally31 C.F.R. Pt. 548The Belarus
regulations provide that unless otherwise authorizalt,property and interests in property [of a
person desiginad under E.O. 13405] that hereafter come within . . . the possessionrol obnt
U.S. persons, including their overseas branches .. . may not be techgfail, exported,
withdrawn or otherwise dealt in.31 C.F.R.§548.201(a). The same or similalocking

language is used in most OFAC sanctions regulations.

2 Accordng tothe OFAC press releasmnouncing the decisipt EB operates an online auction
trading system and a clearinghouse for financial, contractual, and-bvted transactions on
behalf of the petrochemical conglomerate, Belneftekhim Concern, antdisisues. See
Treasury Designates Three Entities of Major Petrochemicals ConglemarBelarus, May 15,
2008, available athttp//www.treasury.gov/pressenter/presseleases/Pages/hp978.aspx.
Belneftekhim Concern was previously added to the List of Specialy Designated Natiowhls a
Blocked Persons on November 13, 2007, based upon QfRe@ermination that it is controlled
by Belarusian President Alexander LukashengeeTreasury Targets Lukashenkontrolled
Petrochemical Conglomerate, November 13, 2803jlable athttp//www.treasury.gov/press
center/presseleases/Pages/hp676.aspx.

3Sege.g,31 C.F.R§537.201(a) (Burmese Sanctions Regulations); 31 C85B8.201(a)
(Sudanese Sanctions Regolas); 31 C.F.R§542.201(a) (Syrian Sanctions Regulations); 31
C.F.R 8544.201(a) (Weapons of Mass Destruction Proliferators Sanctions RegulaBitns)
C.F.R.8560.211(a) (Iranian Transactions and Sanctions Regulations); 31 €994kR201(a)
(Global Terorism Sanctions Regulations).



On April 3, 2012, Plaintiff,a privatelyowned corporation located in Ukrainentered
into a deposit agreement witFEB. AR 000001. The purpose of the agreement was to
participate in an auction organized B¥B to purchase certain oil products. AR 0000@2nder
the agreementJEB would serveas the*Auction Organizer and Plaintiff would bea*“Bidder”

AR 000005 In order to participate in the auctioeachbidder wasrequired to deposit 200,000
Eurcs into UEB’s bank accountAR 000008 This deposit served as‘guarantee that the

Bidder [would] carry out the actions stipuldteid the agreementAR 000008. Bidders were not
entitled to dispose of their deposits after entry teB’s bank account, andEB retainedeach
deposit over the course of the auctigR 000010. In the event that the bidder lost or did not
take part in the auctionJEB would return the deposit to the bidder within five banking days
upon receiving a written demand from the biddaR 00001011. Alternatively, if the bidder

won, UEB would return the deposit to the bidder after the execution of a separate supply
agreemenbetween the seller and biddeXR 000010. If the bidder won, but refusedto carry out
its obligations, UEB would transfer the biddes deposit to the seller. AR 000011.

On May 4, 2012, Plaintiff, as a potential biddetjated atransferof 200,00 Eurosfrom
its account with CITI Bank Ukraine t0EB'’s bank account in Belarus. AR 000001. The funds
were routed through Citbank, N.A.,in the United Kingdom, whicked the transfer in
accordance with E.O. 13405AR 0000012. On May 30, 2012, Rintiff submitted ahreepage
online application seeking a license from OFAC to unblock the fuA#0000014. The
application included additional space atthe end, where applicants could pmtsietied
explanation of the transaction, including the purpose of the payma®&.0000014. In that
spacePlaintiff stated that the purpose of the wire transfer was to pay the digposit

“participation in auctions to purchase petroleum products from Belarusiafinetsein



accordance with their deposit agreement WitB. AR 000002. Plaintiff attached aopy of the
deposit agreement to iggplication. AR 000002, 00000635.

OFAC denied Plaintifs application by letter dated October 12, 20AR 00001718.
The denialstatedthat U.S. financial institutions werequired to blocK'all wire transfersn
which a sanctions target has an intefemstd arf'interest in property sufficient to require
blocking may be an interest of any nature whatsoever, direct or idiraB.000017. The
denialexplainedthat the blocked fundsansfer in question invahdd an“interest of a sanctions
target described in the Executive Ord8405,” specifically UEB, andthat it was “OFAC's
policy to license the release of blocked property only in limited circunmeta most of which do
not involve commercial activity. AR 00001718. OFAC determined‘upon review that “the
blocked funds transfer did not fall withithose limited circumstancésAR 00001718. OFAC's
letter also noted that OFAC does not recognize attempts to extinguisterastirdf a sanctions
targetn a transfer once that transfer has been blocked. AR Ga8017

On March 1, 2013, Plaintiff, through counsel, requested reconsideration of ® FAC
denial of its May 30, 2012nblocking request. AR 00008. Plaintiff s request for
reconsideration statddatat the time it intiated the funds transfer, Plaintiff did not know that
UEB was a U.S. sanctions target, and that since the denial of Phiotiginal request, Plaintiff
had cancelled its contrawsfth UEB and thatUEB's interest in the fundsad“been
extinguished. AR 00001923. Plaintiff indicated that it would nevexgaintransact withUEB,
and that continued blocking of the funds would not further U.S. foreign policy gaRls.
00001923. Plaintiff included supporting documentation thatuded anotice ofunilateral
termination issued bYEB and a declaration signed by Plaingffmanaging officer. AR 000019

21, AR 00039-41.



OFAC denied Plaintifs request for reconsideration by letter dated September 6, 2013.
AR 000084. OFAC's denid of Plaintiff's reconsideration request stated B&AC licensedhe
release of blocked fundenly under limited and compeling circumstances consistent with the
national security and foreign policy interests of the United Sta#&R.000084. In its letter,
OFAC stated that it had reviewed the information submitted by Plaiatifl that OFAC had
againdetermined that licensing the release of the blocked funds would be inconsititent
OFAC policy. AR 000084.

Plaintiff filed the instant actioon May 30, 2014, alleging that OFAdecisions violated
Section 706(2) of the Administrative Procedure B&PA”). On September 24, 2014,

Defendants filed their motion for summary judgment.

[Il. LEGAL STANDARD

Under Rule 56(a) of the Federal Rule<Cofill Procedure, “[tjhe court shall grant
summaryjudgmentif the movant shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Howevher'a party seeks
review of agency action undére APA [before a district court], the district judge sits as an
appellate tribunal. The ‘entire case’ on review is a question of fJam.”Bioscience, Inc. v.
Thompson269 F.3d 1077, 1083 (D.C. Cir. 2001). Accordingly, “the standard set forth in Rule
56[ ] does not apply because of the limited role of a court in rengetiie administrative
record.. . . Summaryjudgmentis [ ] the mechanism for deciding whether as a matter of law the
agency action is supported by the administrative record and isv@@econsistent with the APA
standard of review."Southeast Conference v. Vilsa684 F.Supp.2d 135, 142 (D.D.C.2010).

The APA “sets forth the full extent of judicial authority to review exgeuhgency

action for procedural correctnesd"CC v. FoxTelevision Stations, InG56 U.S. 502, 513



(2009). It requires courts to “hold unlawful and set aside agency action, findings, and
conclusions” that argA) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance ith law;” “(C) in excess of statutory jurisdiction, authority, or limitago or short
of statutory right; or “(F) unwarranted by the facts to the extent that the facts are subject to trial
de novo by the reviewing court.” 5 U.S.C. 8§ 706(Zje arbitrary and capricious standéisia
‘narrow’ standard of review as courts defer to the agenexypertise.Ctr. for Food Safety v.
Salazar898 F.Supp.2d 130, 138 (D.D.Z012) (quotingMotor Vehicle Mfrs. Ass'n of U.S., Inc.
v. State Farm Mut. Aa. Ins. Co.463 U.S. 29, 431983)). An agency is required to “examine
the relevant data and articulate a satisfactory explanation foti@s acluding a rational
connection between the facts found and the choice madietdr Vehicle Mfrs. Ass'mi63 U.S.
at 43(internal quotation omitted).The reviewing court “is not to substitute its judgment for that
of the agency.”ld. Nevertheless, a decision that is not fully explained may be upheld “if the
agency's path may reasonably be discern&mdivman Transp., Inc. v. ArkansaBest Freight
Sys., Inc.419 U.S. 281286 (1974).

A review of a decision made by OFAC is “extremely deferential’” because OFAC
operates “in an area at the intersection of national security, foreigy, pohd administrative
law.” Islamic Am. Relief Agency v. Gonzal#g7 F.3d 728, 734 (D.Cir. 2007). See also Em.
Coalition to Defend Educ. Travel v. United States Dep't of Treag88yF.Supp.2d 150, 166
n.10 (D.D.C.2007) (“[T]he regulations atissue here are entitled &vem greater measure of
deference [thahevrondeference] because they relate to the exercise of the Executive's

authority in the realm of foreign affairs.”).



[l . DISCUSSION
Defendants move for summary judgment pursuant to Rulargéing thaDFAC's
decisions were in accordance with all applicable provisions of the ARntiff opposes
Defendarits Motion, arguing thaDFAC s denial of Plaintiff' s application wagl) “arbitrary and
capricious under Section 706(2)(A); (2) made“iexcess of statutgrauthority under Section
706(2)(C); and (3Yunwarranted by the facts to the extent they are subject to trial dé unaser

Section 706(2)(F).

A. Statutory Framework

Underthe IEEPA, the President mdyplock . . .transactions involving anyproperty in
which anyforeign country or a national thereof rasy interesby anyperson, or with respect to
anyproperty, subject to the jurisdiction of the United Stdtés® U.S.C. 1702(a)(1)(B)
(emphasisadded. The sweeping language of Section 17d@poses no limit on the scope of
interest” blockable undethe IEEPA. Holy Land 333 F.3d al62 Pursuant to explicit
authorization from Congress, 50 U.S.C. § 1704, OFAC has promulgated regulatdrding
the Belarus egulations,which consistently castraequallybroadnetas to the types of interests
blockable under thdEEPA. The Belarus regulations defiygroperty and“property interestto
include, inter alia, “any other property, real, personal, or mixed, tangible or intangible, arshte
or interests therein, present, future, or contingeBfL C.F.R. 8 548.308. OFAC has further
defined“interest”when used with respect to property to méan interest onynature
whatsoeverirect or indirect’ 31 C.F.R. $48.305 (emphasis added). Likewise, the Belarus
regulations definétransfer’ broadly:

The term transfer means any actual or purported act or transactiorhether or

not done or performed within the United States, the purpose, intesffeot of

which is to ... release, convey, transfer, or alter, directly or indirectly, any, righ

remedy, power, priviege, or interest with respect to@operty. Without
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imitation on the foregoing, it shall include the making, execution, ovedgliof
any assignment, power, conveyance,agreement, contract, or [or] sale . . ..

31 C.F.R. 8 548.309. These same or similar defintions are used throughdtsOF
regulations’, and have been repeatedly upheld by reviewing cofwe®, e.gHoly Land 333

F.3d at 162.OFAC, according to the D.C. Circuitnay “choose and apply its own definition of
property interests, subject to deferential judicial revie@onsarc Corp. v. Iraqi Ministry27

F.3d 695, 701 (D.C. Cir. 1994)ConsarcT). Therefore, Courts must give effectto OFAC
definition of property interest unless that definitibcontradict(s) express statutory language or
prove(s) unreasonable.ld.

Under its sanctions programs, OFAC may, by request, issiealific license to
authorize an otherwise prohibited transaction or seni@e31 C.F.R. 8 501.8010FAC has
interpreted its blocking authority undite [IEEPA and implementing executive orders as
granting it discretionary authority to issue or withhold such licensgsdban national security
and foreign policy considerations, and OFAC regulations generaly do not compssiuhece of
a specific license once certain critesiee met. SeeZarmach 750 F. Supp. 2d at 158eealso
Smith Decl{ 14. A beneficiarys interest in blocked property is extinguished once the property
has been transferred pursuant to an Ofié&hsed transfeor the national emergency

underpinning the blocking is terminate8ee31 C.F.R. $48.403; Smith Declf 16.

4Seee.g, 31 C.F.R88537.315, 537.309, 537.317 (Burmese Sanctions Regulations); 31 C.F.R.
88538.310, 538.307, 538.313 (Sudanese Sanctions Regulations); 318834R.315, 542.308,
542.317 (Syrian Sanctions Regulations); 31 C§8B44.308, 544.305, 544.309 (Weapons of
Mass Destruction Proliferators Sanctions Regulations); 31 (8B560.325, 560.323, 560.326
(Iranian Transactions and Sanctions Regulations); 31 (88.584.309, 594.306, 594.312

(Global TerrorismSanctions Regulations).



B. OFAC’s Denial of Plaintif s Application Was Not Arbitrary and Capricious

The APArequires courts tihold unlawful and set aside agency action, findings, and
conclusions that are*arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law 5U.S.C.8 706(2)(A). Under this standard, a court must uphold an

agency decision that is supported by a rational b&ssHoly Land 333 F.3d at 162.

a. OFAC’sConclusionthat UEB had an*l nterest’ in the BlockedProperty Is
Supported by a Rational Basis

Plaintiff argues that OFAG denial of Plaintiffs license application was arbitrary and
capricious becauddEB never acqued an interest in the depobiecause under the deposit
agreement, the funds would revert back to the Plaintiff after the conclustbe aiction. PI.’s
Oppn at 10 14 Plaintiff’'s argument, however, is in oppositionthe plain language of the
IEEPA and the case law thadveaddressed the interpretation of the tefimerest; within the
context of sanctions regulations administered by OFAC uhedEEPA.

TheD.C. Circuit has repeatedipeld that the sweeping languagetbé IEEPA"imposes
no limit on the scope of interésblockable undethe IEEPA, and that aninterest when used
with respect to property meatsninterest of any nature whatsoever, direcindirect” Holy
Land, 333 F.3d at 16%eealso50 U.S.C81702(a),31 C.F.R. $48.30. A sanctions target need
not have dlegally enforceable ownership interes justify a blocking under U.S. regulations.
Holy Land 333 F.3d at 16B3. In Holy Land the D.C. Circuit affrmed the lower colst
decision upholding an agency action taken by OFAC to block tlegsasfsa domestic charity
organization that OFAC determined to be controlled by HarS8agHoly Land 219 F. Supp. 2d
57, 68 (D.D.C. 2002aff'd, 333 F.3d 156 (D.C. Cir. 2003). The lower court, citing the plain text
of the [EEPA and affording deference OFAC s interpretation of its own regulations, upheld the

blocking of the charitys funds, even though Hamas had‘legally enforceable ownership
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interest”in the funds. Id. In its affirmancethe D.C. Circuit reasoned theie IEEPA*is
designed to give the President means to control assets that could be used bgliengmgnd
thereforethe IEEPA covers interest&ot defined in traditional common law terihd-oly Land
333 F.3d at 163cfting Global Relief Foundation, Inc. v. O'Ne15 F.3d748 (7th Cir.2002).5
Moreover,because OFAC is interpretirthe term “interest, asdefinedin its own regulations,
OFAC's monstruction merits'an even greater degree of deference tha@ttevronstandard, and
must prevail unless plainly inconsistemith the regulatiori. Consarc Corp. v. U.S. Treasury
Dep't, Office of Foreign Assets Contrél F.3d 909, 915 (D.C. Cir. 1995) (citation and internal
punctuation omittedf“Consarc IT). Therefore,te appropriate inquirys whether OFAGs
constructionhas departed so far from common usage as tpldaly wrong? Consarc | 27
F.3d at 702.

Here, he basis in the administrative record for OFAEMclusion thaUEB had an
“interest”in the blocked propertis clear. Both Plaintiff's original applicatbn andPlaintiff's
request for reconsideration of OFAC's intial denial statecdtigalblocked funds were twe
deposited directlyinto a bank account owned and operdigd)EB, as part of a commercial
transaction to whiclUEB was a party AR 000M2, AR000021. Plaintiff argues that/EB had
no “interest”in the unds because under the deposit agreertterfiynds would revert back to
the Plaintiff after the conclusion of the auction.’ POppn at 14. The administrative record,
however, makes clearahbidders weraot entitled to dispose of thiandswhile the funds were

in UEB’s account, and there is nothing in the record to suggestBatvould have lacked

5 Plaintiff misconstrues the holding Holy Landand argues thdinterest” under the IEEPA
means at least“®deneficial interest,seePl’s Oppn at 13. The D.C. Circug opinion,
however, clearly states thamterest” under thd EEPA“need not be a legally protected dnend
encompassetany interest, includinga“beneficial interestor “an interest notlefinedin
traditional common law ternis.333 F.3d at 163.
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access tthis account or control over the money in it. AR 0000Moreover, the depdsi
agreement requiredEB to return the fundéive daysafter a“written demand from the bidder.
AR 00001011. Until the bidder issueduch ademaid—an event that appeared likely, but not
certain, under the administrative recerthe funds would have remaid in UEB’s bank account
underUEB’scontrol. 1d. Under these fact§FACconcluded thalEB's “interest” in the
blockedfunds constitutedtan interest of any nature whatsoever, direct or indireBR 000017.

In light of the plain text of the IEEPA and OFASIegulations broadly defining the term
“interest’ the deference that must be afforded to OFAterpretation of its own regulations,
and the controling case law, the Coc#inrot conclude that OFAG decsion lacked a rational
basis. SeeHoly Land 333 F.3d at 163%eealso50 U.S.C.§1702(a), 31 C.F.R. $48.30.

b. The Facts Relied Upon by OFAC Are Rationally Connected to the Continued
Blocking ofthe Funds in Question

Plaintiff argues that OFAC failed fwovide a satisfactory explanation for its action,
including a“rational connection between the facts found and the choice 'mRtes. Oppn at
15. Plaintiff argues that OFACtailed to review the deposit agreenfeahd”automatically
affirmed the blockbased upon the factthdEB is a designated party.ld. at 1516. Plaintiff
contends that the record‘devoid of any deliberative agency process regarding Plantiff
requests for unblocking. Id. at 17. Plaintiff s argumerst are without merit.

OFAC's decision letters attest, and the administrative record confiratsQEAC
reviewed both Plaintifs initial application and its request for reconsideration, but ultignatel
decided that unblocking the funds would be contrary to the policy objeciites Belarus
sanctions programin its letterdenying Plaintiff's initial application OFAC statedhatbased on
information “reflected by [Plaintiffs] applicatiori, the blocked funds in questionvolved a
UEB property interest. AR 0000170FAC’s ktter also explained that after reviewing the
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application, OFAQletermined that granting a license would be inconsistent with OFAC policy
because the interest involved commercial activity. AR 00817 OFACs denial of Plaintiffs
request for reconsidation contained similar language. AR 000084. Moreover, the
administrative record contains internal emails clearly indicatig @FAC considerethe fact
thatunder the deposit agreemeRtaintiff was“making a deposit to participate in an auction
organization byUEB, the terms of which required the applicant to send the mongiBds
account’” AR 000048. The record further indicates that OFAC considered all of Plaintikey
argumentgnadein its reconsideration reques$eeAR 000048. Specificaly, OFAC considered
Plaintiff s argumergtthat (1)“the US governmeig foreign policy interest ishbeing helped by
the continued blocking of these funds; Eintiff didn't know thatUEB was a sanctions target
and (3)Plaintiff had“carcelled their greement witHUEB] based on this block. SeeAR
000048. OFAC s decision to continue blockinghe funds at issyedespite Plaintifs argumers

is rationally connected tOFAC sstated policy objectives related to blocking.

It is not the Couts role to undertake its own fafiiding or substitute its own judgment
for that of OFAC.SeeHoly Land 333 F.3d at 162The administrative record demonstrates that
there was a rational connection between the facts found and tbe ofeie bYDFAC. See
Motor Vehicle Mfrs. Ass;63 U.S. at 43seealsoZarmach 750 F. Supp. 2d at 158 (upholding
OFAC denia of unblocking application and reconsideration requeder similar administrative

record).

6 OFAC's stated policiesnclude, inter alia, (1) limiting the flow of currency and other property
to or for the benefit of a sanctions target, thereby preventing use thattsonith U.S. interests;
(2) disrupting commercial transactions with a sanctions target, dtang the target, raising
the costs oéngaging in such transactions, and discouraging third country business with a
sanctions target; and (3) disrupting national security threats, mimgnganctions evasions, and
increasing the Executi® leverage when dealing with such threats. Smith.3et112.
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C. OFAC Did Not Exceed Its StatutoryAuthority by Continuing to Block the Funds in
Question

The APArequires courts tthold unlawful and set aside agency action, findings, and
conclusions that are’in excess of statutory jurisdiction, authority, or limitations, or tsbior
statutory right” 5 U.S.C. § 706(2)(C).

Plaintiff argues that OFAC exceeded its authority by continuing to Ibiweundsin
guestion becaud¢EB's interesin the blocked propertyas extinguished under principles of
contract law, or in the alternative, unilateeadtion taken by Plaintiff SeePl’s Oppn at20-22.7
Plaintiff argues thathe contract was terminatetie to thefailure of Plaintiff to comply with the
specific terms of the agreement, namely Plaistifailure to provide the deposiSee idat 22.
Alternatively, Plaintiff argues thadEB's interest was terminated when Plaintiff cancelled its
agreement wittJEB. Sedd. Plaintiff’s arguments are tenuoasad inconsistent with
established sanctions lawhe IEEPA andelatedregulationsprovide oty one method by which
the UEB's interest in the funds may be extindngsl: a valid license from OFACSee31 C.F.R.
8§ 548.403(a). The regulationsontain“no provision by which the efforts of a sanctions target
and a company it wishes to do businesth wan, on their owrnun-block assets frozen by
OFAC." Zarmach 750 F. Supp. 2d at 15By contrast, the regulationsxplicitly state that a
blocked interest may not B&ansferred, paid, exported, withdrawn, or otherwise de&it3.

C.F.R.§ %8.201(a). Accordingly, UEB'’s interest may not be extinguished by operation of the

7 Plaintiff also argues that OFAC exceeded its authority by continuing the dfidokds because
UEB never held an interest in the blocked fun@eePl’s Oppn at 20. As discussed earlier in

the Courts opinion, the administrative record demonstrates that OFAC had a résmmlifor
concluding thatUEB held an interest in the blocked fundSeeSection B,supra
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parties contract. Seeid.® Similarly, Faintiff cannot, through unilateral actions, extinguish
UEB's interest in the blocked fund§eeZarmach 750 F. Supp. 2d at 15As OFAC has
observed, lowing third parties to extinguish property interests in sualgs ould undermine
OFAC's policy of discouraging“companies worldwide from doing business with the sanctions
target and places companies at risk for having theitsaBseen should they inadvertently be
routed through the United States .”. Zarmach 750 F. Supp. 2d at 15Making exceptions for
third parties, such as Plaintiff, who attempt to cancel theiraios with a sanction entity
would dilute the effectiveness of the sanctions program by lowering the mdksoats of doing
business with sanctions targeeeSmith Decl.yJ13. Plaintiff disagrees, arguing thadmtinued
blocking in this casaot only fails to achiev®FAC s stated policyobjectives, t‘actually harms
U.S. foreign policy and national security objectives by unnecessarily harmiegiods
reputation overseds.SeePl's Oppn at 2325, AR 000022.

Whethercontinued blockingis an effective strategy at fulfilling OFA€foreign policy
objectives, however, is not a question for this coBeeZarmach 750 F. Supp. 2d at 158.
Matters of strategy and tactics relating to the conduct of foreign gealiey so exclusively
entrusted to the political branches of government as to be largely immuneudioial jinquiry
or interferencé. Regan v. Wild 468 U.S. 222242 (1984). Accordingly, the Court cannot
conclude thaOFAC exceededs statutory authority by continuing to block the funds in

guestion. SeeZarmach 750 F. Sup. 2d at15557.

8Plaintiff citesno authorityto supportits argument thadn interest under the IEEPA may be
extinguished by operation of contract law, in violation of OFAC regulati®sePl’s Oppn at
22-23.
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D. OFAC’sDecisions WereNot Unwarranted by the Facts to the Extent that the Facts are
Subject to Trial De Novo

The APArequires courts tthold unlawful and set aside agency action, findings, and
conclusions that are'unwarranted by th&acts to the extent that the facts are subject to trial de
novo by the reviewing coutt.5 U.S.C. § 706(2)(F).De novareview is appropriate ued
Section 706(2)(F) of the APAvhen the action is adjudicatory in nature and the agency
factfinding procedwes are inadequateCitizens to Preserve Overton Park v. Volp@l U.S.

402, 415 (1971)see alsaCamp v. Pitts411 U.S. 138, 1442 (1973) (same, citin@verton

Park). De novoreview isappropriateonly where the underlying procedures are inadequate to
the extent that they are deenfsgverely defectiveé. Nat'l Org. for Womenw. Soc. Sec. Admin.
736 F.2d 727, 745 (D.C. Cir. 1984)

Plaintiff argues thatOFAC failed to fully evaluate the underlying factual circumstances
giving rise to the blocking dunds” Pl’s Oppn at 26. Plaintiffallegesthat OFAC‘did not
review the terms of the deposit agreement, did not acknowledge Ptailaidk of intent to
transact with a blocked party, nor fuly addressed the policy arguimenftsredby Plaintiff.”

Id. The Court finds Plaintifs argumentsacking in merit. OFAC's decision letters attest that
OFAC reviewed both Plaintif§ initial application and its request for reconsideration, but
ultimately decided that unblocking the funds would be contrary to the policy olbgectivibe
Belarus sanctions program. In its letter denying Plamtiffitial application, OFAC statdatat
based on informatiorireflected by [Plaintiffs] applicatior, the blocked funds in question
involved a UEB property interest. AR 000017. OFA@tter also explained that after
reviewing the application, OFAC determined that granting a license wouttdresistent with
OFAC policy because the interest involved commercial activity. AR 06D8170FACs denial

of Plaintiff's request for reconsideration contained similar language. AR 00@G840st,
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Plaintiff raisesaquestionas towhether OFAC adequaly explained its decisiorut such an
inadequacywould notconstitute“a deficiency in facfinding procedures such aswarrantthe
de novdreview of OFACsfact finding procedures] SeePitts, 411 U.Sat142

Accordingly, the Court concludes that OFASXecisions to continue blocking the funds

in guestionwerepermissible under the APASee5 U.S.C. § 706(2).

IV. CONCLUSION
For the foregoing reasons, the CABRANTS Defendard’ [11] Motion for Summary
Judgment The Court enters judgment for Defendant. Accordingly, this action IMESED in
its entirety.

An appropriate Order acc@anies this Memorandum Opinion.

Dated: Septembez8, 2015
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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