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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARNIE HAMMEL,
Plaintiff,

Civil Action No. 14-943 (CKK)

V.

MARSH USA INC.

and

MARSH & MCLENNAN COMPANIES,
INC.

Defendants.

MEMORANDUM OPINION
(February 10, 2015)

Plaintiff Marnie Hammel filed suit againdarsh USA Inc. and Marsh & McLennan
Companies, Inc. (“MMC"), alleging violationsf the District of Columbia Human Rights Act
(“DCHRA"), D.C. Code Ann. 88 2-1401.0dt seq, Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. § 200@¢ seq. and the Pregnancy Discrimination Acarising out of
Plaintiff's employment as a FINPRO Claimsivocate in Washington, D.C. Plaintiff alleges
that her former employer, Defendant Marsh USA. ldliscriminated against her on the basis of
her sex, sexual orientation, makistatus, parental status, apgegnancy, and retaliated against
her for reporting harassment. eBently before the Court is Def#ants’ [7] Motion to Dismiss.

Upon consideration of the pleadinfgthe relevant legal authoritieand the record as a whole,

! The Pregnancy Discrimination Act wmsorporated into Title VII in 1978.

2 Defendants’ Motion to DismisBlaintiff's Complaint Pursuant to Federal Rule of Civil
Procedure 12(b)(6) (“Defs.” Mot.”), ECF No.][PPlaintiff’'s Oppositionto Defendants’ Motion
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the Court finds that Plaintiff's claims are rmdrred by the statute dfitations as Defendants
contend. The Court does find, howeythat Plaintiff's Title Vliclaims against Defendant MMC
must be dismissed for failure to exhaust admiaiste remedies, and that Plaintiff's constructive
discharge claims must be digsed to the extent they are as=# as independent bases for
liability. Accordingly, Defendants’ Motion to Dismiss Plaintiff's Complaint Pursuant to Federal
Rule of Civil Procedure 12(b)(6) is DEED IN PART andGRANTED IN PART.

. BACKGROUND

As Defendants’ main arguments in their o to Dismiss pertain to the statute of
limitations and other procedural aspects of this case, the Court’s discussion of the facts will focus
on the procedural, not factual story of Plaintiff's claims. Fothe purposes of this motion, the
Court accepts as true the well-pleaded allegations in Plaintiff's Complaint.

Plaintiff alleges that the “primary acts discrimination and retadtion at issue . . .
occurred between April 2009 and July 11, 2012,” ilegdo her constructive discharge in July
2012. Compl. 11 3, 54, ECF No. [1-1]. Shortly after constructive discharge, Plaintiff filed a
complaint with the U.S. Equal Employme®pportunity Commission (“EEOC”) on July 17,
2012, which was cross-filed pursuant to a workrsignagreement on theame date with the
District of Columbia’s Offte of Human Rights (“DCOHR”).Id. {1 3, 54, 56. The EEOC
transferred Plaintiff's complaint from th&EOC Washington FieldOffice to the EEOC
Oklahoma District Office on July 15, 2013d. § 4. On February 10, 2014, Plaintiff contacted
the Oklahoma EEOC office and inqudrabout the status of her cadd. {1 5. Plaintiff alleges

that she was then informed “for the first timatther case had been @dsand a notice of rights

to Dismiss (“Pl.’'s Opp’'n”), ECF No. [11]; Dendants’ Reply in Support of Their Motion to
Dismiss Plaintiff's Complaint Pursuant to FedeRule of Civil Procéure 12(b)(6) (“Defs.’
Reply”), ECF No. [12].
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had been issued on August 26, 201RI” During this conversation, Plaintiff asked the EEOC to
send her a copy of the right to sue lettiet. Plaintiff received the copgf her right to sue letter

on February 14, 2014d. Plaintiff alleges that she never received the August 26, 2013, notice at
the time it was issuedld. After receiving the EEOC right to sue letter in February 2014,
Plaintiff filed a notice of whdrawal of her complaint ith the DCOHR on March 11, 2014d.

1 6.

On April 25, 2014, Plaintiff filed suit, in theuperior Court of the District of Columbia,
alleging twenty counts: 13 counts under theHR&, 5 counts under Title VII, and 2 counts
under the Pregnancy Discrimination AcSee generallfCompl. Defendants removed the case
to the United States District Court for the District of ColumbiaJane 4, 2014. Notice of
Removal, ECF No. [1].

Defendants now move to disssi Plaintiff's Complaint pursuant to Federal Rule of Civil

Procedure 12(b)(6). Defendants argue that aPlafntiff's claims are barred by the statute of

% Specifically, Plaintiff alleges the followy counts: (1) Sex Discrimination — Hostile
Working Environment and Harassment — DCAJR(2) Sex Discrimination — Disparate
Treatment in Pay and Promotions — DCHRA; (3) Sexual Orientation Discrimination — Hostile
Working Environment and Harassment — DCHRA; $xual Orientation — Disparate Treatment
in Pay and Promotions — DCHRA; (5) Retaliation — Hostile Working Environment and
Harassment — DCHRA; (6) Retaliation — DisparBteatment in Pay and Promotions — DCHRA;
(7) Pregnancy Discrimination — Hostile Warmlgi Environment and Harassment — DCHRA,; (8)
Pregnancy Discrimination — Disparate TreatmerRay and Promotions — DCHRA,; (9) Parental
Status - Hostile Working Environment and reissment — DCHRA; (10) Parental Status -
Disparate Treatment in Pay and Promotions -HB&; (11) Marital Status - Hostile Working
Environment and Harassment — DCHRA; (12) N&rStatus — Disparate Treatment in Pay and
Promotions — DCHRA; (13) Constructive ddharge — DCHRA; (14) Sex Discrimination —
Hostile Working Environment and Harassment — Title VII; (15) Sex Discrimination — Disparate
Treatment in Pay and Promotions — Title \(l15) Retaliation — Hostile Working Environment
and Harassment — Title VII; (17) RetaliatienDisparate Treatment in Pay and Promotions —
Title VII; (18) Constructive Discharge — Title VII; (19) Pregnancy — Hostile Working
Environment and Harassment — Pregnancy Disoation Act; and (20Pregnancy — Disparate
Treatment in Pay and Promotioa$regnancy Discrimination AcGee generallfzompl.
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limitations, that Plaintiff failed to exhaust hadministrative remediesgainst Defendant MMC,
and that Plaintiff's constructive discharge claims are not independent causes of action under
either Title VIl or the DCHRA ad thus should be dismissedseeDefs.” Mot. at 1-2. As
Plaintiff has filed an Opposition and Defendanéwve filed a Reply, Defendants’ Motion is now
ripe for review.
II. LEGAL STANDARD

Pursuant to Federal Rule of Civil Proceglur2(b)(6), a party may move to dismiss a
complaint on the grounds that it “fail[s] to staelaim upon which relief can be granted.” Fed.
R. Civ. P. 12(b)(6). The Federal Rules of CRibcedure require that@mplaint contain “ ‘a
short and plain statement of the claim showing thatpleader is entitled to relief,” in order to
‘give the defendant fair notice efhat the . . . claim is anthe grounds upon which it rests.” ”
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S. 41, 47
(1957));accord Erickson v. Pardu$51 U.S. 89, 93 (2007pér curian). In evaluating a Rule
12(b)(6) motion to dismiss for failure to state a claim, a court must construe the complaint in the
light most favorable to the plaintiff and mustcept as true all reasonable factual inferences
drawn from well-pleaded factual allegatioria. re United Mine Workers of Am. Employee
Benefit Plans Litig.854 F.Supp. 914, 915 (D.D.€994). “[A] complaint floes not] suffice if it
tenders ‘naked assertion[s]’ devoid ‘firther factual enhancement.’ Ashcroft v. Igbal 556
U.S. 662, 678 (2009) (quotingwombly 550 U.S. at 557). Rather, a complaint must contain
sufficient factual allegations that, if accepted as,ttfggte a claim to relief that is plausible on
its face.” Twombly 550 U.S. at 570. “A claim has facigllausibility when the plaintiff pleads
factual content that allows the court to draw ithasonable inference that the defendant is liable
for the misconduct alleged.fgbal, 556 U.S. at 678.
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A motion to dismiss may be granted onustatof limitations grounsl only if apparent
from the face of the complaintSee Nat'| R.R. Passenger Corp. v. Lexington Ins. 8%/,
F.Supp.2d 287, 292 (D.D.C. 2005) (“A defendanty raise the affirmative defense of
a statute of limitations via a Rule 12(b)(6) motwinen the facts giving rise to the defense are
apparent on the face of the cdaipt”). “Because statute of limitations defenses often are based
on contested facts, the couhtosild be cautious igranting a motion to dismiss on such grounds;
‘dismissal is appropriate only if the compliaon its face is conclusively time-barred.Rudder
v. Williams ---F.Supp.2d---, 2014 WL 2586335, at *2.[IDC. June 10, 2014) (quotirkgrestone
v. Firestone 76 F.3d 1205, 1209 (D.C. Cir. 1996)).

[ll. DISCUSSION
A. Statute of Limitations

Defendants first argue that both PlainsffDCHRA claims and RlIntiff's Title VII
claims are barred by their respectstatute of limitations. The Caufinds that neither statute of
limitations bars Plaintiff's claims.

I.  Plaintiff's DCHRA Claims

Pursuant to the DCHRA, “[a] private causeaction [under the statute] shall be filed in a
court of competent jurisdiction within one yeartioé unlawful discriminatory act[.]” D.C. Code
§ 2-1403.16(a). Specifically,

[a]lny person claiming to be aggrieved by an unlawful discriminatory practice

shall have a cause of amti in any court of competejurisdiction for damages

and such other remedies as may be appropriate, unless such person has filed a

complaint hereunder; provided, thathere the Office has dismissed such

complaint on the grounds of administrative convenience, or where the

complainant has withdrawn a complaint, such person shall maintain all rights

to bring suit as if no complaint had been filed. No person who maintains, in a

court of competent jurisction, any action based upon an act which would be an

unlawful discriminatory practice under thikiapter may file the same complaint
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with the Office.A private cause of action pursuant to this chapter shall be filed

in a court of competent jurisdiction within one year of the unlawful

discriminatory act, or the discovery thereof, except that the limitation shall be

within 2 years of the unlawful discrimita@y act, or the discovery thereof, for
complaints of unlawful discrimination ireal estate transactions brought pursuant

to this chapter or the FHA he timely filing of a complaint with the Office, or

under the administrative procedures established by the Mayor pursuant to § 2-

1403.03, shall toll the running of the statute of limitations while the complaint

is pending.

Id. (emphasis added).

Defendants argue that Plaintiffs DCHRAaghs are untimely filed because Plaintiff
filed her discrimination suit in th8uperior Court of the Distriaf Columbia one year and nine
months after her constructivesdharge. Defs.” Mot. at 11.Defendants contend that the
administrative complaint Plaintiff filed with tteEOC, which was automatically cross-filed with
the DCOHR, did not toll the statute of limiais because Plaintiff ultimately withdrew her
complaint with the DCOHR.Id. Defendant’s point to therdguage in the DCHRA statute of
limitations stating that “where the complaindrgs withdrawn a complaint, such person shall
maintain all rights to bring suit as if no complaint had been filetH” at 10. Defendants
interpret this language to stathat when a complainant witraws a complaint, any tolling
period that accrued during the pendency of ¢beplaint before the administrative body is
erased and the complainant must file suit in taithin one year of tl discriminatory act.ld.
at 10-11.

Plaintiff contends, on the othband, that the language of tsiatute clearly indicates that
her DCHRA claims are timely because the stadfitémitations is tolled while an administrative
complaint is pending before the DCOHR. Pl.’s Opat 14. Plaintiff arguethat the withdrawal
of her administrative complaint with the DC@Hhad no effect on the tolling of her claims

because the tolling period ended when the EEQIGHt to sue letter automatically terminated
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her DCOHR case based on administrative convenieaceevent that occurmeprior to Plaintiff
withdrawing her complaint from tHBCOHR *“in an abunance of caution.”ld. at 17. Plaintiff
further argues that, in any event, the statuténatations would have still been tolled between
the cross-filing of her complaint with the DCOHR and when her complaint was withdtdwn.
The Court agrees with Plaintiff that her DCARIlaims were timely filed. The District of
Columbia Court of Appeals has clearly helattlitimely filing a claim with the U.S. Equal
Employment Opportunity Commigsil (‘EEOC”), which in turn avss-files with DCHRA, tolls
the time for filing a private cause of action under D.C. latistenos v. PAHO/WHO Fed. Credit
Union, 952 A.2d 878, 882 (D.C. 20083ge also Miller v. Gray--- F.Supp.2d ---, 2014 WL
2932531, at *5 (D.D.C. June 30, 2014) (“[C]hargeseived by one agency under the agreement
shall be deemed received by the other agency.” (Qqu&ctailer v. PricewaterhouseCoopers,
LLP, 514 F.3d 1365, 1372 (D.C. Cir. 2008)). Recent BC@cuit districtcourt cases on this
issue followEstenosand find the statute ofrhitations to be tolled durg the pendency of an
administrative complaint.See, e.gFrett v. Howard University24 F.Supp.3d 76, 83 (D.D.C.
2014) (“Bringing claims to the DCOHR tolls thane-year statute of limitations for bringing
those same claims to a court, . . . and “[w]herharge of discrimination is filed with the EEOC
in the District of Columbia, a claim is automailiy cross-filed with the [DCOHR] pursuant to a
‘worksharing agreement’ between the two agenciesMjller, 2014 WL 2932531, at
*5 (“[O]nce the EEOC charge was filed, the DCAIR one year statute of limitation was tolled
until the plaintiff received a noticedm the EEOC of his right to suegftwich v. Gallaudet
University, 878 F.Supp.2d 81, 93 (D.D.C. 2012) (“[F]ilimgcomplaint with the D.C. Office of
Human Rights ‘tolls the running of the statwtelimitations while the complaint is pending.”
(quoting Thompson v. District of Columhi&73 F.Supp.2d 64, 67 (D.D.C. 2008)Bllis v.
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Georgetown University Hosp631 F.Supp.2d 71, 78 (D.D.C. 2009) (“Cases interpreting this
provision have established that the timely filing of a charge with the EEOC, and the automatic
cross-filing of a claim with the DCOHR that follows sufficient to toll the one-year statute of
limitations for filing a claim under the DCHRA.”)brahim v. Unisys Corp.582 F.Supp.2d 41,

47 (D.D.C. 2008) (“[T]he deferral gtirisdiction by the DCOHR amounted to a dismissal of [the
plaintiff's] complaint ‘on the grounds ocddministrative onvenience.” ” (quotingGriffin v.
Acacia Life Ins. C0.925 A.2d 564, 573 (D.C. 2007))). Accardly, the statute of limitations on
Plaintiffs DCHRA claims was tolled when Plaiif filed her complaint with the EEOC on July

17, 2012.

Pursuant to the worksharing agreeméetween the DCOHR and the EEOC, “the
EEOC's issuance of a right to sue notice autaraliyi results in the DCOHR’s termination of
the case based on administrative convenience lirgabe plaintiff to file suit under the . . .
DCHRA.” Miller, 2014 WL 2932531, at *5 (“[O]nce the EEXxharge was filed, the DCHRA'’s
one year statute of limitation wésled until the plaintiff receivea notice from the EEOC of his
right to sue”). As the EEOC issd Plaintiff's right to sue lettebefore Plaintiff withdrew her
complaint from the DCOHR, the Court views aspdisitive the EEOC'’s issuance of the right to

sue letter—not Plaintiff's subsequent withdrawal of her complaint with the DCOHR.

* Even if Plaintiff's withdrawal of her compifat were the controliig action, there is case
law supporting the proposition that the statute oftétions is tolled betweetihe date of filing a
complaint and when a complaiistwithdrawn from the DCOHRSee Zelaya v. Unicco Service
Co, 587 F.Supp.2d 277, 284 (D.D.C. 2008) (holding ghaintiffs DCHRA claims were tolled
for statute of limitations purposes between the filing date and when the complaint was
withdrawn).  Accordingly, even if the withdralv were controlling, the Court finds that
Plaintiffs DCHRA claims would still be timely ake statute of limitations was tolled from July
2012 to March 2014.

The Court finds Defendants’ argument thatwhghdrawal of an administrative complaint
erases any tolling period that may have aedrunpersuasive. Defendants contendZbhtyais
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Accordingly, the tolling period for Plaintiff ®CHRA claims ended when the EEOC issued its
right to sue notice.

Defendants’ reliance o@oleman v. Potomac Elec. Power CNo. 04-7043, 2004 WL
2348144 (D.C. Cir. Oct. 19, 2004) akdmen v. Int’l Bhd. of Elc. Workers (IBEW), AFL-CIO
505 F. Supp. 2d 66 (D.D.C. 2007) to argue thair@ff's claims werenot tolled during the
pendency of her administrative complaint is unlav@ In holding that “[tlhe filing of an
administrative complaint does not toll the DCHRA'’s one-year statute of limitatiQmégiman
2004 WL 2348144, at *1the Colemanand Kamen courts relied onAnderson v. U.S. Safe
Deposit Co.552 A.2d 859 (D.C. 1989), a 1989 D.C. CourAppeals case that bases its holding
on the language of an older viers of the DCHRA statute whicdid not contain the tolling
provision. In 1997, the DCHRA was amended did a tolling provisiorfor claims during the
pendency of the DCOHR administrative proceSgee Zelaya587 F. Supp. 2d at 283. In 2002,
the tolling provision was further ameed to provide for tolling duringny administrative
process, whether before DCOHR or EEQ@. Plaintiff’'s Complaint encompasses actions that
all occurred well after the DCHRA was amended to include an explicit tolling provision.
Accordingly, KamenandColeman which rely onAndersor—a case analyzing whether a tolling

period should be read into the DCHRA statut¢hi@ absence of an explicit tolling provision—

inapposite because it does not engage with the holdirngsleman v. Potomac Elec. Power Co.
No. 04-7043, 2004 WL 2348144 (D.C. Cir. Oct. 19, 2004)Kamen v. Int'l Bhd. of Elec.
Workers (IBEW), AFL-CIQ 505 F.Supp.2d 66 (D.D.C. 2007)—the two cases on which
Defendants rely—and because the “rationale appligaiayais not persuasive.” Defs.” Mot. at
12 n.4. However, as discussedra, Colemanand Kamenrely on an older version of the
DCHRA statute and thus are no longer relevalmt addition, Defendants offer no compelling
argument against th2elayarationale and do not cite to any authority for the proposition that
Plaintiff's withdrawal of her administrative complaint erases her accrued tolling period.
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are irrelevant to the Court’s analy3is.

Plaintiff asserts that Defendi&’ alleged discriminatoryacts led to her constructive
discharge in July 2012. Plaiffitfiled a complaint with tle EEOC on July 17, 2012, which,
pursuant to the worksharing agreement, was<filed with the DCOHR on the same date,
beginning the tolling of Plaintif's DCHRA claims The EEOC issued Plaintiff a right to sue
letter on August 26, 2013, but Plaintiff did nigceive the letter until February 14, 2014.
Plaintiff filed suit in the Superior Court ofhe District of Colmbia on April 25, 2014.
Accordingly, whether the Court views Plaintiff's DCHRA claims as tolled for a total of thirteen
months or eighteen montfghe Court finds that Plaintiff's DBRA claims were well within the
one year statute of limitations and are thus timely.

ii.  Plaintiff's Title VII Claims

Defendants next argue that Plaintiff's Titldl claims are barred by the statute of
limitations. Pursuant to Title Vlof the Civil Rights Act of 1964a Plaintiff must file a civil
action claiming discrimination “within ninety ga after the giving of [an EEOC dismissal]

notice.” 42 U.S.C. § 2000e-5(f)(1)Specifically, the 90-day clodbegins the day after the date

®> Defendants’ argument that “the Court@oleman. . . held that the tolling language in
D.C. Code § 2-1403.16(a), does not void thxpress limitations period established by the
DCHRA . .. " Defs.” Mot. at 11, lacks support beca@@emandid not actually engage with
the language of the tolling provision, which wadded to the amended DCHRA. In the brief
Colemanopinion, the United States Cowt Appeals for the D.C. Citst stated no more than
“the district court correctly held appellatclaim under the D.C. Human Rights Act of 1977
(“DCHRA") time-barred. . . . The filing of aradministrative complaint does not toll the
DCHRA's one-year statute difnitations” and cite to)Anderson Coleman 2004 WL 2348144,
at *1. Likewise, thedistrict court inKamendid not engage with the language of the tolling
provision, but only recited the analysis and holdindiadierson.

® Plaintiff argues that the Court shouldiatdate the tolling peod based on the date
Plaintiff received the EEOC'sght to sue letter—Februad4, 2014—as opposed to the date the
letter was issued inudgust 2013. Pl.’s Opp’n at 15-16. Theutt need not decide which is the
appropriate date for calculating the tolling perietduse Plaintiff’'s claims are within the statute
of limitations period regardless of which date is used.
10



of receipt of the EEOC right to sue lettekkridge v. Gallaudet Uniy.729 F.Supp.2d 172, 178
(D.D.C. 2010) (citing Fed. R. Civ. B(a)(1)). It is presumed that the right to sue letter was
mailed on the same date of its issuarss® Anderson v. Loc&01 Reinforcing Rodmer386
F.Supp. 94, 97 (D.D.C. 1995), and, if the date orclvplaintiff receivecthe letter is unknown,

it is presumed that the letter was received three days after it was nsae8aldwin County
Welcome Ctr. v. Brown66 U.S. 147, 148 n. 1 (1984). T8@eé-day period for filing a civil
action is like a statute of limitations subjéctwaiver, estoppel, and equitable tolliiBge Zipes

v. Trans World Airlines, Inc455 U.S. 385, 393 (1982). “When a plaintiff can demonstrate that
she failed to receive the right to sue letter hgeaof ‘fortuitous circumstances,’ ‘events beyond
[her] control’ or ‘no fault’ or her ownthe limitations periods may be tolledRyczek v. Guest
Services, In¢.877 F.Supp. 754, 758 (D.D.C. 1995) (quotlrgwis v. Conners Steel C&73
F.2d 1240, 1243 (11th Cir. 1982)).

Defendants argue that Plaffig Title VII claims must bedismissed as untimely because
they were not filed within ninety days of tliE=OC’s August 2013 right to sue letter. Defs.’
Mot. at 5. Specifically, Defendants argue tha @ourt should presume that Plaintiff's right to
sue letter was received thrée five days after the EEOGsued it, and that accordingly,
Plaintiff's ninety-day deadline expired in Novear®013, five months befolaintiff filed suit
in Superior Court.Ild. at 7. Defendants contend that ‘tthes ample evidence that the EEOC
Notice was mailed to the correctdrdss.” Defs.” Reply at 3.

Plaintiff argues that her Title VII claims wetimely filed because she did not actually
receive the right to sue letter until Februd®, 2014, seventy days before she filed suit in
Superior Court. Compl. T 5; Pl.’s Opp’n at Rlaintiff contends that the presumption that a
letter is received three to five days after it is mailed is a rebuttable presumption, and that she has
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provided sufficient evidence at the Motion Basmiss stage to rebut this presumption’sPI
Opp’n at 6-8, 11. Plaintiff points to her own swaffidavit averring thashe never received the
August 26, 2013, letter and did nkmow about the letter untdhe contacted the EEOC on
February 10, 2013, learned for the first time be@mplaint had been dismissed, and was sent a
copy of the right to sue lettedd. at 11; Pl.’s Ex. 2 (Declaratioof Marnie M. Hammel), ECF
No. [11-3], at 5-11; Pl.’'s Ex. 8Second Declaration of Marnie NMlammel), ECF No. [11-3], at
5-15. Plaintiff also points to an AugustZ013, EEOC letter, which Plaintiff found in her EEOC
file, but apparentlynever received when it was sent ithe postal mail because it was
misaddressed. Pl.’s Opp'n at 11; Pl.’'s Ex. & Aug. 7 Letter), ECINo. [11-6]. Plaintiff
posits that the EEOC office “might have re-usleel same erroneous mailing label [on the right
to sue letter] that was presumably used on Augug013,” shortly beforéhe right to sue letter
was issued. Pl.’s Opp'n at 11.

Although Defendants are correct that when the receipt date of a right to sue letter is
unknown or disputed, courts may presume that ttierlevas received thremr five days after it
was mailedMack v. WP C9.923 F.Supp.2d 294, 299 (D.D.C. 2013), Plaintiff is correct that this
presumption “can be rebutted by evidence to the contraliy.”at 300 (citingGriffin, 151 F.
Supp. 2d at 81-82). Specifically, the presumpiti@y be rebutted by “sworn testimony or other
admissible evidence” as toetheceipt of the letterMcAllister v. Potter 733 F.Supp.2d 134, 143
(D.D.C. 2010) (quotingdkereh v. Winter600 F.Supp.2d 139, 142 (D.D.C. 200@)\’d on other
grounds sub nopOkereh v. Mabys625 F.3d 21 (D.C. Cir. 2010), astherlock v. Montefiore
Med. Ctr, 84 F.3d 522, 526 (2d Cir. 1996)).

The Court finds that Plaintiff has providedffezient evidence at this stage to rebut the
presumption that the August 26, 2013, right to suereths received three five days after it
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was mailed. Although Defendants ndfeat the address oRlaintiff's right to sue letter is
Plaintiff's correct address, Plaintiff has preseha sworn affidavit averring that she never
received the right to sue letter in the mail arat #he only received a copy of the letter once she
followed up with the EEOC in February 2014. Rermore, Plaintiff haprovided a letter from
the EEOC to Plaintiff which was misaddresseadd(aever received) onltyvo-and-a-half weeks
prior to the EEOC mailing its righto sue letter. Plaintiff posits that the mailing label on the
right to sue letter was similarly misaddressed, d@tengh the right to suetter itself contained
Plaintiff's proper address. Deafdants do not make any argumentprovide any evidence to
rebut Plaintiff's theory.

In light of this evidence and the fact thedurts are typically cautious in granting a
motion to dismiss on statute of limitations grourtde, Court is not inclined to dismiss this case
on timeliness grounds ¢his stage.See Rudder2014 WL 2586335, at *2 (“Because statute of
limitations defenses often are bdsmn contested facts, the counbsld be cautious in granting a
motion to dismiss on such grounds; ‘dismissalpgprapriate only if the complaint on its face is
conclusively time-baed.” ” (quoting Firestone at 1209)). Accordingl the Court finds that
Plaintiff's claims were timelyifed within the ninety day statute of limitations: Plaintiff received
the right to sue letter on February 14, 20d filed suit on April 252014, seventy days later.

B. Plaintiff's Claims against MMC

Defendants next argue that Plaintiff did mehaust her administrative remedies against

Defendant MMC because she did not name MMCher employer or as a party in her EEOC

charge nor has she “pled or shothat MMC had adequate noticea opportunity to conciliate

" Even if the Court were to use the date which Plaintiff firstreceived notice of her
EEOC dismissal—February 10, 2014—Plaintiff's Titlel laims are still timely as they were
filed within 74 days of receiving notice.
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on itsown behalf’ Defs.” Mot. at 7; Defs Reply at 9. On this basi Defendants argue that the
Court must dismiss all of Plaintiff's Title Vilaims against MMC. Defs.’ Reply at 8.

Plaintiff responds that she did in fact eubher administrative remedies against MMC
because MMC is the parent company of Marsh USA and is represented by the same counsel as
Marsh USA, and, thus, “had fair warning ofnaidistrative charges anldad an opportunity to
resolve the claim prior to the dihaction.” Pl.’s Opp’n at 12.

Courts have found that a plaintiff can peed against a party not named in an EEOC
charge when “they have been gietual noticeof the EEOC proceeding or have an identity of
interest with the party or parties sued before the EEGECE.O.C. v. MetzgeB824 F.Supp. 1, 4
(D.D.C. 1993) (emphasis added) (citibgygleston v. Chicago Journeymen Plumbers’ Local
Union No. 130, U.A.657 F.2d 890, 905 (7th Cir. 1981)). idtalso important that the unnamed
party be “given the opportunity to participate conciliation proceedings aimed at voluntary
compliance.” Eggleston657 F.2d at 905.

Having reviewed the case law and the facts pidtis case, the Court finds that Plaintiff
has not exhausted her administrative remedgsnst Defendant MMC. In her Opposition to
Defendants’ Motion to Dismiss, &htiff argues only that MMC can lee party to this suit even
though it was not named in Plaintiffs EEOC chabgeause (1) MMC is thparent company of
Marsh USA and thus has an idéytf interest with Marsh USAand (2) MMC is represented by
the same counsel. Pl.’s Opp’n at 12. Courts liawad that simply being the parent company of
a subsidiary that is named iretEEOC charge is not enough todithat a plaintiff has exhausted
her administrative remedies against the unnamed parent comBany.e.g.Olsen v. Marshall
& lIsley Corp, 267 F.3d 597, 604 (7th Cir. 2001) (“[Asprent organization not named in the
plaintiffs EEOC charge must bdismissed from the suit unless the plaintiff can show that the
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parent had notice of the claimaagst it, as opposed tts subsidiary, and liaan opportunity to
conciliate on its own behalf.” (citin§chnellbaecher v. Baskin Clothing C887 F.2d 124, 127
(7th Cir. 1989)))Schnellbaeche887 F.2d at 127 (“Wagree with defendasithowever, that the
district court properly dismissdtie suit against [paréorporation] HSSI.Although HSSI had
notice of the charges against Baskin, it did neteby have any notice ahy charges against it,
nor did it have any opportunity tonciliate on its own behalf.”Bernstein v. Nat'l Liberty Int’l
Corp., 407 F.Supp. 709, 716 n.6 (E.D. Pa. 1976) (“[Plifiisets out numeayus reasons as to
why NLC must have known that it was the target of plaintiff's charges with the EEOC, the most
important of which is that, sindéLC is NLIC’s parent corporationt must havebeen aware that
the charge was directed at the entire corgosdtucture. We do not agree. The important
guestion is whether NLC received notice that is\wlae subject of an ingggation, not whether
its subsidiary was undenvestigation.”);De Los Santos v. UBS Fin. Servs.,.Iido. 09-1168,
2010 WL 936150, at *2-*3 (D.P.R. 2010) (“Becaugdaintiff has not exhausted her
administrative remedies against Defendant UBSy[BS PR], Plaintiff is not entitled to file a
civil suit against Defendant UB alleging Title VIl and ADEA @ims.”). Here, Plaintiff has
alleged only that MMC is the parent companklaintiff has not even alleged that MMC had
notice of the administrative complaint agaifgdarsh USA or that MMC participated in the
administrative proceedings on Marsh USA’s behalfich less on its own behalf. Accordingly,
the Court cannot find that Plaintiff exhausted administrative remedies against MMC simply
because MMC is a parent compafynamed Defendant Marsh USA.

Likewise, the fact that MansUSA and MMC are representbgl the same counsel is not
dispositive. Plaintiff cites tbMayo v. Questech, Inc727 F. Supp. 1007, 1012 (E.D. Va. 1989),
in which a court allowed claims to proceed agaidefendant directors who were not named in
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an EEOC charge alleging discrimination by tterporation where the directors served. In
holding that the Plaintiff could bring suit agaitise unnamed directors, the district court noted
that the directors were peesented by the same counsel as the corporatthn.However, the
district court also relied on tHact that the “conduct of the director defenttawas at the heart
of the EEOC charge” such that “they wenet, as a practical matter, absent from the
proceeding.” Id. Indeed, although the plaintiff's EEOCarige only named the corporation, the
allegations in the plaintiffs charge were feed on the actions of éhindividual director
defendants who each received a copy of the administrative cléirge1008-10. Accordingly,
the district court found the interestf the parties were “so esseltyigimilar’ that the naming of
the director defendants in tliE#=OC charge was not requireltl. at 1012. Here, MMC is not at
the heart of Plaintiffs EEOC charge nor eveniftiff's present Complaint. Plaintiff does not
name nor even reference MMC ihe body of her EEOC chargeSeeDefs.” Ex. A (EEOC
Charge), ECF No. [7-2].Cf. Shehadeh v. Chesapeake & Potomac Tel. Co. of Maryk8Hl
F.2d 711, 728-29 (D.C. Cir. 1978) (holding as erremilssal of complaint against company that
was not formally named as respondent in EEOC charge but was named in the body of the
charge). Further, Plaintiff has not alleged any facts that suggégstmmon discriminatory
scheme” between Marsh USA and MMGCSee Brewster v. Shock]eys4 F.Supp. 365, 368
(W.D. Va. 1983). Instead, Plaintiff's EEOC chaifgeuses exclusively on actions taken by her
Supervisor and Managirgirectors at Marsh USASeeDefs.” Ex. A (EEOC Charge).
Accordingly, as “Plaintiff ha provided no evidere that [the unnamed party] was given
the opportunity to participate in the EEOCogeedings or that [the unnamed party] was
mentioned in the details of the charge before the EBMEEzger 824 F. Supp. at. 4, the Court
finds that Plaintiff has notxdausted her administrative remesliagainst Defendant MMC and,
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therefore, the Court dismisses all chintiff's Title VII claims against MMC.
C. Plaintiff’'s Constructi ve Discharge Claims

Finally, Defendants argue that Plaintiftenstructive discharge claims—Counts 13 and
18—must be dismissed because constructive digehia not an independent cause of action.
Defs.” Mot. at 13. Courts in this circuit Y& held that constructive discharge is not an
independent basis for Title VII liabilitySee, e.gKalinoski v. Gutierrez435 F.Supp.2d 55, 73—
74 (D.D.C. 2006)Russ v. Van Scoyoc Associates,,1h22 F.Supp.2d 29, 35-36 (D.D.C. 2000).
Rather, a constructive discharge claim is a compookatdiscrimination caser is relevant to
the scope of potential recovery oscimination or retaliation claimsSee Russl22 F.Supp.2d
at 35;Kalinoski, 435 F.Supp. at 73-74.

Plaintiff, herself, appears to concede thanstructive discharge is not an independent
claim. SeePl.’s Opp’n at 18. Plaintiff xplains that she “only wishes to pursue her claims that
the Defendants’ conduct led torlenstructive dischargend seek recovery for such damages.”
Id. Accordingly, like thedistrict court in Kalinsoki the Court shall consider Plaintiff's
constructive discharge claims “twe an assertion ultimately rélegy to the scope of plaintiff's
potential recovery in the event that she prevailsthe claims of disamination or retaliation.”
Kalinoski 435 F.Supp.2d at 73-74. Therefotee Court dismisses Counts 13 and 18 as
independent claims of liabilitybut shall permit Plaintiff to &ge that Defendants’ actions
caused her constructivesdharge and seek recovery for such injury.

V. CONCLUSION

For the foregoing reasons, Defendants’ Miotto Dismiss is DENIED IN PART and
GRANTED IN PART. Defendants’ Motion to Disss is DENIED in so far as Plaintiff's
DCHRA and Title VII claims are not barred byetktatute of limitations. Defendants’ Motion to
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Dismiss is GRANTED in so far as Plaintiff'atle VII claims against Defendant MMC must be
dismissed for failure to exhaust administrative remedies. Finally, Defendants’ Motion to
Dismiss is GRANTED in so far as Plaintiff's cangctive discharge claimsiust be dismissed to
the extent they are assertedradependent bases for liability.
An appropriate Order accompanies this Memorandum Opinion.
/sl

COLLEEN KOLLAR-KOTELLY
WNITED STATESDISTRICT JUDGE
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