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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALLEN D. SWEATT,

Plaintiff,

V. ) Civil Action No. 14-0978RC)

U.S.DEPARTMENT OF VETERANS
AFFAIRS,

Defendant

MEMORANDUM OPINION

This matter is before the Court on Defendant’s Motion to Dismiss. For tlomseas

discussed below, the motion will be granted.

. BACKGROUND

Plaintiff has been diagnosed with Frey’s Syndrome, and treatment for the condition
includes injections of Botox. Compl. at 2 (page numbers designated by ECF). On June 15,
2012, plaintiff received two Botox injections at the Veterans Administration Me@er#er in
Washington, D.C.Id. Although injections received on prior and subsequent occasions were
without incident, plaintiff found the first shot received on June 15, 2012 “terribly painful . . . and
the pain was twice as bad” on receipt of the sdahot.ld. According to plaintiff, the Botox
solution dispensed on June 15, 2012 “was not mixed properly,” in that it hadrbeeal tvith
water as opposed to saline solution”tbgtwo interns who administered the shols. He

deemed this negligence on the part of “the attending [physician], who probably shoulddrave be
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monitoring or supervising the interns . . . and more specifically the interns thesfe

assuming that what they were doing was correct and alright to adminilster.”

On Nowember 12, 2012, plaintiff submitted to the Veterans AdministrdthdA”) an
administrative tort claindemanding compensation of $5,000.00 for his personal injugies.
id., Ex. (Claim for Damage, Injury, or Death, Standard Form 95, dated November 12, 2012).
The VA acknowledged receipt of plaintiff's claim and requested additional infanmiar
processing and investigatiitg 1d., Ex. (Letter to plaintiff from MelissMack, Staff Attorney,
Office of Regional Counsel, VA, dated December 21, 2012) at 1. The VA denied plaintiff's
claim. Mem. of P. & A. in Support of Def.’s Mot. to Dismiss, ECF No. 8 (“Def.’s Mem.”)
Curtis Decl., Ex. C (Letter to plaintiff from Frank Biorno, Regional Counsel, Office of

Regional Counsel, Department of Veterans Affairs, dated March 11, 2013).

Plaintiff timely requested reconsideration of the VA’s determination. Cued. [ 7;see
id., Ex. D (email message to OCG Torts Director from plaintiff dated March 18, 2013).

Reconsideration was denied

We have completed our reconsideration of your claim. We have
determined that the care provided to you by employees at the
[VAMC] was in accordance with the appropriate standard of care.

Because our review revealed no evidence of a negligent or wrongful
act by an employee of the VAMC acting within the scope of his or

her employment, your claim is again denied.

If you are dissatisfied with the action taken on your claim, you may
file suit in accordance with the Federal Tort Claims Act, Sections
1346(b) and 2672680, Title 28, United States Code, which
provides, in effect, that a tort claim which is administratively denied
may be presented to a Federal district court for judicial
consideration. Such a suit must be initiated, however, within 6
months after the date of the mailing of this notice of final denial as
shown by the date of this letter (Section 2401(b), Title 28, United
States Code.) If you decide to initiate such a suit, you areefurt



advised that the proper party defendant would be the United States,
not VA.

See id, Ex.F (Letter to plaintiff from Andree Boudreaux, Regional Counsel, VA, dated
September 24, 2013Plaintiff chose to file a lawsuit In the interim, however, plaintiff sent a
letter to the VA’s Office of Regional Counsel “to find out how to appeal the decisid., Ex.

G (Letter to Office of Regional Counsel from plaintiff dated December 14, 2013)VAke
written response to this correspondence again advised plaintiff of his rigietstnt a claim in
federal district court and further advised that the “suit must be initiated .hinwimonths of

the date of the mailing of tHgeptember 24, 2013 notice of final decision.”ld., Ex. H (Letter to

plaintiff from Kevin Curtis, Assistant Regional Counsel, dated December 20, 201#)dsis in

original).

Il. DISCUSSION

“Federal district courts are courts of limited jurisdiction,” and “it is to be preduhag a
cause lies outsidihis limited jurisdiction.” Kokkonen v. Guardian Life Ins. Co. of Afill U.S.
375, 377 (1994) (citations omitted). The plaintiff therefore bears the initial burden of
establishing that the Court has subject matter jurisdiction oveefggiggenceclaim. Seedl,;
Citizens for Responsibility and Ethics in Wash. v. U.S. Dep’t of Homeland3éd¢:. Supp. 2d
101, 104 (D.D.C. 2007). “If the court determines at any time that it lacks sufgdietr

jurisdiction, the court must dismiss the action.” Fed. R. Civ. P. 12(h)(3).

I Plaintiff refers to three claims for compensation then pending with £hwith regard to diagnoses Bfeys
Syndrome, erectile dysfunction and depressiBee, e.gCompl. at 2see id, Ex. (Letter to plaintiff from Michael
A. Scheibel, Director, Baltimore Regional Office, Department of Veteidfiasrs, dated July 22, 2013, and Rating
Decision dated September 27, 2058 alsd’l.’s Opp’n[ECF No. 10]at 1. His claims for veteratenefits for
these conditions are not matters over which this Court has subjeet jaesdiction,see Price v. United Statez28
F.3d 420, 421 (D.C. Cir. 2000), and therefore these claims are not addessed h
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Under the doctrine of sovereign immunity, the United States is immune from ssgi unle
Congress expressly has waived the defense of sovereign immunity bg. skseltnited States
v. Mitchell 463 U.S. 206, 212 (1988)It is axiomatic that the United States may not be sued
without its consent and that the existence of consent is a prerequisite for jionsticilhe
Federal Tort Claims Act (“FCA”) operates as a limited waiver of sovereign immunity,
rendering the United States anable to suit for certain, but not all, tort claingee, e.g.,
Richards v. United State869 U.S. 1, 6 (1962)Thus, a claimant may file suit fataims of
“personal injury . . . caused by the negligent or wrongful act or omission of any emuiblye
Government while acting within the scope of his office or employment.” 28 U.S.C. § 1346(b).
This waiver of sovereign immunity is “conditioned . . . on the requirement fhkimant]
presenthis] claim ‘in writing to the appropriate Federal agency within two years after such
claim accrues,” and thereatfter f[l@s] action in cairt within six months of agencyfinal denial
of [his] claim.” M.J. ex rel. Jarvis v. Georgetown Univ. Med. C#62 F. Supp. 2d 3, 6 (D.D.C.
2013) (quoting 28 U.S.C. § 2401(baff'd, No. 13-5321, 2014 WL 1378274, at *1 (D.C. Cir.

Mar. 25, 2014) (per curiang).

Defendant argues that plaintiff failed to file his complaint within thensmath limitation
period following the VA’sdenial of his administrative claim @eptember 24, 20135eeDef.’s
Mem. at 89. Although paintiff filed an opposition to defendant’s motion, nowhere does
plaintiff address the timeliness of his complainthe Court therefore treats theatteras
conceded.SeeHopkins v. Women'’s Div., Gen. Bd. of Global Ministr38 F. Supp. 2d 174,

178 (D.D.C. 2002)aff'd, 98 F. App’'x 8 (D.C. Cir. 2004xee also FDIC. v. Bendet27 F.3d

2 For purposes of this Memorandum Qpim the Court proceeds as if plaintiff had named the proper defendant,
the United States, as a party to this action.

3 The Court construes plaintiff's October 4, 2014 correspondence to theoCl@ourt [ECF No. 10] as his
opposition to defendant’s mon.
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58, 67-68 (D.C. Cir. 1997) (“It is well understood in this Circuit that when a plaintiff files a
opposition to a motion to dismiss addressing only certain arguments raised bfetidadt, a
court may treat those arguments that the plaintiff failed to address as concefiedtiy rate,
the Court finds that the limitatiomould have ended on or about March 24, 2@pproximately
five weeks before the Clerk of Court received plaintiffs complaint on April 30, 20THe

complaint is untimely filed.
[Il. CONCLUSION

Because plaintiff failed to file his complaint within six months of the VA'’s finalialeof
his administrative tort claim, this Court lacks jurisdiction. Accordingly, defendangtion to

dismiss will be grantedAn Order accompanies this Memorandum Opinion.

s/
RUDOLPH CONTRERAS
United States District Jueg

DATE: June 8, 2015

4 The Clerk of Court received plaintiff's complaint and application to proseéatma pauperi®n April 30,

2014. TheCourt granted the application on May 27, 2014, and that the Clerk offidiadlgeted the complaint and
application on June 10, 2014.

5 Plaintiff sent a letter to this Court asking for “directions as to how [he shouldfileappeal” of the denial of his
administrative tort claim. Compl., Ex. (Letter to U.S. District Court fronmfifadated March 10, 2014)Although
the letter itself arrived within the sixonth limitation period, it could not have been construed as a civil complaint
and it dd not toll the running of the limitation period. Furthermore, corresponderibe Court requires no
response, and even if the Court had responded, plaintiff would haveegttieévsame instructions that the VA
previously hacgrovided



