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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LESLEY MARLIN SCHOLL,
Plaintiff,
V. Civil Action No. 14-cv-1003(RMC)

VARIOUS AGENCIES OF THE
FEDERAL GOVERNMENT AND
PROJECT DISARM TASK FORCE
ENTITIES,

Defendant.
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MEMORANDUM OPINION

Plaintiff Lesley Marlin Scholis a federal prisoner whwas brought suit under the
Freedom of Information Actand the Privacy Against‘various agenciesf the federal
government and Project Disarm Task Force Entitig€sdmpl. Caption. Pendingis a motion to
dismiss or for summary judgment brought on behalf ofgércy Defendantsliscerned from
the complaintexcept the &deral Bueau of Investigatignwhich has moved separately for the
same dispositive religfDkt. 33]. The motion [Dkt. 27] of the Agency Defendaigsupported
by declarations from the Executive Office for United States AttorrtbgsDrug Enforcement
Administraton, the Bureau of Alcohol, Tobacco, Firearms and Explosiva components of
the Department of Justiceandfrom U.S. Immigration and Customs Enforcement (IGE)

component of the Department of Homeland Secrityhe recordestablishes thasacondition

1 The caption to the Complaint does not identifie agencieMr. Scholl sues butcounsel for
the Defendanfgencieshasrelied onMr. Scholl's “mentior{] [of] four federal agencies and fifteen
agency componentgd identify the Agency Bfendantan this action Mem. of P. & A. at 2 [Dkt.
27]. Mr. Scholl has raised no objection ttus list of partydefendants, which also incluglehe
United States Marshals Service, the Internal Revenue Service, the Depaftinehteasury, and
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of two plea agreemesgitMr. Scholl waived his righto obtain the requested recordsler FOIA
and the Privacy ActConsequently, the Court will grasummary judgmento all Defendantsas
explainedmore fully below.
I. BACKGROUND
A. Plea Ageements
In July 2009, Mr. Scholl, with the assistance of courged guity in two
separateases in the United States District Court Fer Northern District of Indianéo the
illegal transfer of a silencer and ilegal possession of machine(@Qaust 2 of a threeount
indictment) The plea agreements were identical and included the following provision:
The defendant hereby waives all rights, whether asserted directly or
through aepresentative, to request or receive from the United States
ary further records,reports, or documents pertaining to the
investigation or prosecution of this mattefhis waiver includes,
but is not limited to, rights conferred by the Freedornfafrmation
Act and the Privacy Act of 1974. Further, the defendant
acknowledges that he has received all discovery required by law
prior to the entryof his plea and that he has reviewed same with his
attorney.
Gov't's Exs. 1 and 2, 1 9(KPkt. 27-2] (“Waiver Provision”). He was sentenced on October 9,
2009, to serve fifteen years in prison. The reason for Mr. Scholls plethoezartl requests
under the Freedom of Information (FOIA), 5 U.S.C. § 552, and the PrivacPAgt% U.S.C. §
552a, is his insistence that heasually innocent of the crimes to which he pled guilty.
B. FOIA Requests
On January3, 2010, Mr. Scholl submitte@ FOIA request tdhe Executive

Office of the United States AttorneyBQUSA), the Drug Enforcement AgenciPEA), the

the Office & Government Information Servicewithin the National Archives and Records
Administraton Mem. of P. & A. at 1.
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Bureau of Alcohol, Tobacco, Firearms and Explosive&ATF), and theUnited Stateg\ttorney

Generalwhich sought
release and disclosure of any and all Reports, Records, Indexes, FBI
302 Reports, DEA 6 Reports, Investigative Reports, Statements,
Recordings, Sprint Report®\ote Book and Log Book entries,
Surveilance Reports, Docket Reports, Winess or Subject
Statements, Agreements, Stipulations, and other related documents
wherein Lesley Marlin Sclio. . . is the subject, targenterested
party, or is mentioned in any gacity.
Gov't's SMF1 8 [Dkt. 271]; FBI's SMF { 8 [Dkt. 32].
On November 282011, Mr. Scholl submitted second=OIA request to EOUSA
DEA, ATF, and theOffice of Information Policy (OIP)in the Department of Justice (DOJ)
which sought'ALL records pertaining tothe individual named,” including but not limited: to
the compied file containing (1) arrest records, (2) investigation
and/or investigatory reports, (3) reports or evidentiary and/or
scientific information findings, (4) wants, warrants, and/o
detainers, (5) final and closing investigation reports; and (6) any
and/or all information, data or reports not otherwise exempt by
statute
Decl. of David Luczynski, Ex. | [Dkt. 23]; Decl. of Katherine L. Myrick, Ex. D [Dkt. 24];
Decl. of Stephaa M. Boucher, Ex. O [Dkt. # 23] (capitalization in original)
1. EOUSA’s Response
In response to Mr. Scholl's January 2010 requedt)SA created two separate
fles: it assigned numbe2010219 to the request for EOUSA records and nurabaf220 to
the request for FBI and DEA records. On February 24, 2010, EOUSA informed hvdll. that
it had referredhe latterrequesto the FBI and DEA for the respective component to process and
provide a responselirectly to him On May 26, 2010, EOUSA denied request number -2080
based on the Aiver Provision On August 24, 2010Mr. Scholl appealed EOUSA#ecision to

OIP, which dismissedhe appeaasuntimely.



In response to Mr. Scholl's November 2011 requeSiJSAagain denied the
request, byletterdatedJuly 10, 2012due to théWaiver Provision OIP affirmedthatdecision
on February 25, 2013.
2. DEA’s Response

In response tdr. Scholls January 2010equest DEA searched its Investigative
Reporting and Fiing Systems, utilizinglr. Scholls name, date of birth, and social security
number On November 2, 2010, DEA informed Mr. Scholl that it had located no responsive
records. DEA repeated the search upon receiving Mr. Scholl's November 2@&ktrand
again sent hinanorecords response on December 15, 2011.
3. ATF's Response

Because Mr. Scholl's initial request to ATF was improperly addok#s8-'s
Disclosure Division did not receive the January 2010 request unti Odt@p2010, wheii
received notification fron®IP. ATF’s search by Mr. Scholl's personal identifiers indicated tha
anyresponsive records were likely to be found in its Fort Wayne Field Qffite Columbus
Field Division. Upon learning fronthe Columbus Field Divien that Mr. Scholl's criminal case
remained open, ATF informed Mr. Scholl on November 4, 20#1 it was denying his request
under FOIA Exemption 7(A), codified at 5 U.S.C. 8 55@®nerally shielding from release
“records or information compiled for law enforcement purposebi)addition to advising Mr.
Scholl about his appeal rights, ATF invitégin to submit a new request in six to eight weeks.

In response to Mr. Scholl's November 28, 2011 refjueBF searched the files at
its Fort Wayne Field Office and located responsive records that “fall dgusrihin the Waiver
Provision. Decl. of Stephanie M. Boucher 38 [Dkt527 By letter datedipril 16, 2012, ATF

informed Mr. Scholl that it could not procelsis request.



In October and November of 2011, “ATF received two requests from Mr. Scholl

seekingrecords concerningProject Disarm,” which was the task force that had investigated Mr.
Scholl and resultedn his criminal prosecution. Gov't's SMF 11-36. OneFOIA requesivas
referredo ATF byEOUSA,; the othecame directly from Mr. SchollATF conducted a key
word search, utiizing Project Disarni That searclocated six casdbat “relat[ed] to specific
defendantgbut they]did not reference Mr. Scholl.]’"BoucherDecl. { 17. BecauseMr. Scholl's
request was generally worded, ATF could not determinany of the six returned cases were
responsive to his requestid. Consequently ATF sent a ngecords response to Mr. Scholl on
December 19, 201 -tating: “This is not a denial; rather it is to advise you that based on the
information you provided, we were unable to locate responsive records.” BaebkrEx. K.
The letteralsoinformed Mr. Scholl about his right to appeal administrativelg.an undated and
unsigned lager, OIP may haveaffirmed ATF's decision othe modified ground that Mr. Scholl
had waived his FOIA rightto these kinds of records in the Waiver Provisiod., Ex. N.
4. ICE’S Response

On December 22, 2011, Mr. Scholl submitte8GIA request torhmigration and
CustomsEnforcement (ICE)seekingthe same investigatory recorsisught inhis November 28,
2011 requedb ATF. On January 12, 2012, ICE issued aewxords response and advised Mr.
Scholl that he had &ght to appeal the determinatiomithin sixty days from the date of the letter.
“A thorough search of ICE FOIA’s systems and records” located no adntimestia@ppeal from
Mr. Scholl. Decl. ofCatrina Paviikkeenan{ 9 [Dkt. 276].
5. FBI's Response

The Attorney General routed Mr. Scholls January 2BO0A request to the

Federal Bureau of Investigation . On March 22, 2010, the FBI informed Mr. Scholl that it



could not process the request because dMamer Provision in his plea agreement©n
January 24, 2011, OIP dismissktt. Scholls appeal dateflugust 24, 2010, as untimely

OIP routed Mr. Scholl'sNovember 28, 201tequesto the FBI. On December
20, 2011 the FBIcitedthe Waiver Provision and deiad that requesas well.

On January 25, 2012, Mr. Scholl submittedOlArequestdirectly to the FBI,
seeking records pertaining to himn January 30, 2012e submittedanotherrequesfor records
pertaining to a specific interview with the FBI. The FBI determired anyresponsiverecords
werecovered bythe Waiver Provision andso informed Mr. Schol. On March 20, 2012, OIP
affirmed the FBI's decisian

On December 19, 2011, Mr. Scholl submitted the followieguestpertaining to
Project Disarnto the FBt

mission statement / definitive goals / scope of authority /funding . .

. date of operations / prosecutions . . . tactics and techniques . . .

[and] use of nomovernmental personnel such E®nfidential

informants Cis)] to achieve stated goals, speaifiz detaiing the

latitude in which Cls are to be provided/reports (sic) of unlawful CI

and any other negovernmental personnel activities.

FBI's SMF 1 20. On March7, 2012, the FBI informed. ®choll that thadsearcheds Central
Records System bwas“unable to identifymain file records responsive to the FOlfequest.
Decl. of David M. Hardy, Ex. € [Dkt. 333]. OIP affirmed that decision on September 7,
2012 butadded thaMr. Scholl could request “a search for cross references” so lohg as
“provide[d] information sufficient to enable the FBI to determine withtadety that any cross
references it locates are identifiable to the subject of your requels.Ex. B-3 [Dkt. 1-1, ECF

p. 18] Neither party has pointed to aplace in thaecord showinghat Mr. Scholl submitted

such a request to the FBI.



During the course of this ltigation, “the FBI located . .. ciedsrences to the
plaintiff with an investigative file concerning a matter unrelatedamtif,” and it determined
that those records “were not subject to the waiver in plaintifiés. pgreement[.]” Hardy Decl.
1 30. Thus, on September 28, 2015, the FBI informed Mr. Scholl that it had re#Bwages
of “crossreferences recordsandit released 69 of those pagesim in full or in part Id. § 20.
The FBIwithheld information under FOIA Exmptiors 1(classified information);3 (specifically
exempted from disclosure by statutg)inter-agency or intraeagency communications not
subjed to disclosure in civil litigation);6 (personnel and medical filesj{C) (unwarranted
invasion of personal privacyy(D) (confidential source)and 7(E)(law enforcement techniques
or procedures). The FBI also citedPrivacy ActExemption (j)(2), codied at5 U.S.C. §
5524))(2)(enforcement of criminal laws)The release letter further informed Mr. Scholl that
“[a]ithough this matter is in litigation,” he had a right to appeal theratération to OIP within
60 days from the date of thegter [Dkt.33-3, ECF p. 90].

6. U.S. Marshals Service

Mr. Scholl alleges that the United States Marshals Service releasedsrecord
“without condition €.g,waiver),” and that “one page was withheld as exempt, allowing appeal
to OIP. None was taken.” Compl. at7.

7. Department of Treasury

Mr. Scholl alleges that “requests|[ftreasury]were taken in the interests of
financial resources involved off the use of Informants and the Project DisssknForce
involving multiple agencie$ Compl. at7 § 22. AlthoughMr. Scholl alleges thafreasury
referred his request to the IRS, Financial Crimes Enforcementdlet@onsumer Financial

Protection Bureau and Treasury Inspe@eneal for Tax Administration, the corresponding



exhibit is not a letter of referral but tiger isa list of FOIA/PA Offices (and contact information)
within the Department
8. IRS

An attachment to thedinplaint shows thathe IRS closed Mr. Scholls FOIA
request seeking the same arrest and investigatory rdistegdsn the November 28, 2011
requesto ATF upon determining that he was “asking for documents that are not Internal
Revenue Service recordsJan. 17, 2012 Letter [Dkt-1 at ECF p. 26].
9. Office of Government Information Services(OGIS)

Mr. Scholl alleges that he wrote “nurpes letters’to the Office of Government
Information Services@GIS), a component of the National Archives and Records
Administration, and was informed by letter of August 2, 2012, that “we wil get back to you.”
Compl. at 9. In a letter attached to tli@omplaint, however, OGIS explaid that it wascreated
“to complement existing FOIA practice and procedure,” but it “does not preegessts or
review appeal$ Aug. 2, 2012 Letter [Dkt.-1L at ECF p. 30].In addition OGIS haso
“investigatory or enforcement power” or authority to “compel an agency to releasaeits.”
Id. Rather, it “serves as the Federal FOIA Ombudsman and its jibisdis limited to assisting
with the FOIA proces$ Id.

II. LEGAL STANDARD S
A. Motion to Dismiss

A motion to dismiss for failure to state a claim pursuant to Fe&eial of Civil
Procedure 12(b)(6) challenges the adequacy of a complaint on itsFadeR. Civ. P. 12(b)(6).
To survive a motion to dismiss, a complaint must contain suffi¢&ctual information, accepted
as true, to “state a claim to relief that is plausible on its fadshicroftv. Igbal556 U.S. 662,

678(2009) (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007))A court must
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assume the truth of all wglleaded factual allegatisrand construe reasonable inferences from
those allegations in favor of the plaintiffSissel v. Dep't of Health & Human Serv&0 F.3d 1,
4 (D.C.Cir. 2014). A court need not accept a plaintiff's inferences if they are not supported by
the facts set out in the complaistee Kowal v. MCI Commc'ns Corft6 F.3d 1271, 1276 (D.C.
Cir. 1994), and a court need not accept as true a plaintiff's legal conclussahgbal, 556 U.S.
at 678. In deciding a motion under Rule 12(b)(6), a court may consider the cohsplfaatual
allegations, documents attached to the complaint as exhibits or incorporatfeérbyce, and
matters about which the court may take judiciatice. Abhe & Svoboda, Inc. v. Chg)8 F.3d
1052, 1059 (D.CCir. 2007).
B. Motion for Summary Judgment

Summary judgment is appropriate “if the movant shows [through facts supported
in the record] that there is no genuine dispute as to any material fact and tin¢ mevditled to
judgment as a matter of lawFed. R. Civ. P. 56(ajnderson v. Liberty Lobby, Ing77 U.S.
242, 248 (1986).This procedural device is not a “disfavored legal shortcut” but a reasoned and
careful way to resolve casesliaand expediiously. Celotex Corp. v. Catre77 U.S. 317,
327 (1986).

The FOIA confers jurisdiction on the district court to enjoin an agency from
improperly withholding records maintained or controlled by the ageBegb U.S.C. § 552(a)
(4)(B); McGehee v. CIf697 F.2d 1095, 1105 (D.Cir. 1983) (quotingKissinger v. Reporters
Comm. for Freedom of the Predd5 U.S. 136, 150 (1980))azaridis v. Dep't of Justic&13 F.
Supp.2d 64, 66 (D.D.C2010). Summary judgment is the frequemthicle for resolution of a
FOIA action because the pleadings and declarations in such cases often yndiggeted facts
on which the moving parties are entitled to judgment as a matter oMalvaughlin v. U.S.

Dep't of Justice530 F.Supp.2d 210, 212 (D.D.C2008) (citations omitted).Agencies may rely
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on affidavits or declarations of government officials, as long as thesuffigently clear and
detailed and submitted in good faitBee Oglesby v. United States Dep't of the A9 F.2d
57, @ (D.C.Cir. 1990).

The Court may award summary judgment solely on the bagiformation
provided in agencwffidavits or declarations when they describe “the documents and the
justifications for nondisclosure with reasonably specific detail, detnadasthat the information
withheld logically falls within the claimed exemption, and are not conttegieby either contrary
evidence in the record nor by evidence of agency bad faithlitary Audit Projectv. Casey
656 F.2d 724, 738 (D.Cir. 1981); see also Vaughn v. Roset84 F.2d 820, 8288 (D.C.Cir.
1973),cert. denied415 U.S. 9711974} Marshallv. FB| 802 F. Supp. 2d 125, 131 (D.D.C.
2011) However, the Court must “construe FOIA exemptions narrowly in favor of diselds
U.S. Dep't of Justice v. Landars®8 U.S. 165, 181 (1993).

[1l. ANALYSIS
A. Failure to State a Claim

The Court herebgrans the Agency Defendants’ motion dsmiss theclaims
against the Marshals Service, tRS, TreasuryandOGIS Mr. Schollhas not allegedmproper
withholdings bythose defendantend he admits ifis Complaint that he chos#ot to pursuehis
administrative remedies with regard to the withholdings byvtheshals Service.

B. Waiver of FOIA/PA Rights

The Court of Appeals has statedttfia the absence of an affirmative indication
that Congress intended to preclude or to limit the waiver of statutory poogecti ., voluntary
agreements to waive these protections are presumptively enforte&lnéed States v. Burch
156 F.3d 1315, 1321 (D.C. Cir. 1998) (cttibnited States v. Mezzanat&l3 U.S. 196 (1995)).

And “several courts have held that a FOIA/PA waliver in a criminal defgis plea agreement
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may be enforced against the criminal defenlagbling v. U.S. Dep’t of Juste, 796 F. Supp.
2d 52, 63 (D.D.C. 2011) (citingaston v. Exec. Office for U.S. Attorngy& F.Supp.2d 125,
129 (D.D.C.2008) (other citations omittedsee Thyer v. U.S. DEmf JusticeNo. 120606
2013 WL 140244, at *4 (D.D.C. Jan. 11, 2018)anting defendant’'s motion “on the ground that
plaintiff's FOIA claim is barred under the terms of her plea agreemgaitihg other cases so
holding).

As the Eighth Circuit has observed, “given that the Supreme Court hasdaowe
[criminal] defendanto waive constitutionakights, wewould be hargpressed to find a reason to
prohibit a defendant from waiving a purely statutory rightlhited States v. Andi833 F.3d
886, 889 (8th Cir. 2003). This Court agrees, and findshihttte terms of his two plea
agreements, Mr. Schdiinowingly waived his fights conferred by the Freedom of Information
Act and the Privacy Act of 1974” as to aletords, reports, or documents pertaining to the
investigatim or prosecution” of his criminal caseltis clea from theotherwise convoluted
allegations in the @mplaint that any records responsive ttte requestat issuepertain to Mr.
Scholl's convictiors.2 The following observations inform the Couwsttonclusion

1) The only nameddefendant in theaptionof the @mplaint isthe Project

Disarm Task Forcaewvhich investigated the criminal activity.

2 According to the FBI's declarant, tihecordsreleasedoluntarily during the course of this
itigation consisted of “crosseferences . . . concerning a matt@related to plaintiff’ Hardy
Decl. 1 30(emphasis added) A crossreference “pertains to records that merely mention or
reference anindividual .. . thatis contained in a‘main’ file about a different subject matter.”
Id. n.5. The FBI's releasappeardo bebeyond the scope of this ltigationNevertheless Mr.
Scholl does not state whether he appealed the decision to OIP as per thmeesdiviggven in the
release letternor has he moved to suppleméiis Complaint “[A] s a jurisprudential doctring,
failure to exhausa claim generally precludegidicial review Wilbur v. CIA 355 F.3d 675677
(D.C. Cir. 2004) see Bayala v. United States Dep't of Homeland Sec., Office of Gen. C82nsel
F.3d 31, 35 (D.C. Cir. 2016)‘Exhaustion. . . can be a substantive ground for rejecting a FOIA
claim inlitigation.”). Consequently, the Counerebydismis®s any claim arising from the FBI’s
September 28, 201felease of crosgeference records.
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2) The captioniists two “Ancillary Criminal’ case numberghat correspondo

Mr. Scholls criminal cassin the Northern District of Indiana.

Compl. at 1.

criminal defendant, federal prisan (political),” recountghe circumstancealegedly leading to

his criminal prosecution and proclaira that he “is actually innocent of any and all charges based

3) Mr. Scholl introduces the @nplaint asseeking redress fdahe following:

deliberate indifferences of task foregencies using arbitrary and
capricious administrative process designed to avoid accountability
to their own rule of law ¢f a wrongful prosecution and
imprisonment of medical doctor . . . without predisposition to any
crime or ilegalities and thus actually innocent yet presumed guilty
of some crime(s) based on overzealous federal prosecutors . .

outrageous governmental conduct, entrapment . . . sofasher
their ‘warehousing’ poltical agenda of thday in favor of an
expanded legal law enforcemt growth indusy . . . as aleged

deterrent value on society (guns) under their addiitinatrious
Project Disarm Task Force, designed to justify SegurTakings
and convictions in violation of constitutional process, protections,
property rights, privieges and immunities.

4) In his Statement of the Caddr. Scholl refers to himself as “redressor

on an orchestrated miscarriage and thus travesty of justice engineered by thengote

informant for his own financial gain to benefit the Project Disarm Taskes political agenda

of relieving society of any and all guns, legal or ilegald. at 25.

5) Notwithstanding his acknowledgment in the plea agreentiesit$he ha

received all discovery required by law prior to the entry of his plea and tihat heviewed

same with his attorngyMr. Schol’'s “ClainT is captioned: “Arbitrary and Capricious

Administrative Process in Withholding Information Relevant to Actual lence and

Miscarriage of Justice by Federal Agencies and Project Disarm Task FQoeyl. at 6.

6) Mr. Scholl's Relief section reads as follows:
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The government has orchestrated a wrongful conviction and thus

imprisonment utiizing informants so as to switch the burden of

proof to their target who from their federal prison without counsel,

process and financial resources is unable to carry necessitating

specialized couns@rocess and services based on jurisdictional and

actual innocence grounds wariagt disclosure of documents

information in the publics interests, i.e., accountabilty to the rule of

law on unbridled federal agents, officials and pawns.

These officials have lkewise infuenced the divorce court

proceedings, judge and attorneys tolfertthe denial of necessary

financial resources to this bogus criminal prosecution, valdated

further by the necessarily fishing expedition and

dismissed/terminated charges.
Compl. at 10.

There is no indication thadlr. Scholl's plea agreements habeen invaldated
therefore the unambiguoudVaiver Provision is legally bindinganddispositive of this caseSee
Patterson v. Fed. Bureau of Investigatitdo. 3:08cv186, 2008 WL 2597656, at*2 (E.D.Va.
June 27, 2008)The use of a FOIA waliver in a wland binding plea agreement is an
enforceable provision that this Court must respg(titing United States v. Luca$4l Fed.
App'x 169, 170 (4th Cir2005).

V. CONCLUSION

Mr. Scholl waived his rightto access the documerits now seeksnder the
FOIA and Privacy Actvhen he signed two plea agreements containing the Waiver Provision
As a result of hidegally binding agreementsione of the Defendants had an obligation to
disclose those records and improper withholding has occurre@onsequetly, the Court will

grant summary judgment to tiefendant AgenciesA separate Order accompanies this

Memorandum Opinion.
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Date:September 22, 2016 Is/
ROSEMARY M. COLLYER
United States District Court
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