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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JANE DOE,
Plaintiff,
V. Civil Action No. 14-1005 (RBW)
ALFREDO SIMON CABRERA

Defendant.
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MEMORANDUM OPINION
This civil mattercamebefore the Court on the defemt’'s Renewed/lotion for
Disclosure of Jane Doe’s Grand Jury Testimomef.’'s RenewedVot.”). The motion was
orally granted by the Court at a hearing conducted on August 5, 3gEAugust 6, 2015 Order
(memorializing ruling from previous day’s heag)p ECF No. 72. This Opinioserves to
provide the legal justification fadhe Court’s decision and supplemettis recordf the

hearing*

! In addition to the defendant’s renewed motion, the Court considexddlkbwing submissions by the parties in
rendering i decision: (1) the Motion for Disclosure of Jane Doe’s Grand Jury Tasti(hDef.’s Mot.”); (2) the
Memorandum in Support of Motion for Disclosure of Jane Doe’s Grand Jurnynbest (“Def.’s Mem.”); (3) the
Plaintiff’'s Opposition to [the] Defendant’s Mon for Disclosure of Jane Doe’s Grand Jury Testimony (“Pl.’s
Opp’n”); (4) the Reply Brief in Support of [the Defendant’s] Motion fordiasure of Jane Doe’s Grand Jury
Testimony (“Def.’s Reply”); (5) the Plaintiff's Opposition to [the] Defiamt’'s Renewe Motion for Disclosure of
Jane Doe’s Grand Jury Testimony (“Pl.'s Renewed Opp'n”); (6) theyReupport of Renewed Motion for
Disclosure of Jane Doe’s Grand Jury Testimony (“Def.’s Renewed Rephd (7) the Consent Notice of Superior
Court Order tdisclose Grand Jury Materials to This Court (“Notice”).
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I. BACKGROUND
According to the plaintiff, in April 2013, sheas sexually assaulted by the defendudrat

hotel inthe District of Columbia® Doe v. Cabrera, 307 F.R.D. 1, 2-3 (D.D.C. 20I®ereafter,

the alleged assault was investigated by the District of Columbia Metropolitan Befpegtment,
as well as the United States Attorney’s Office for the Distri@a@timbia(*USAQO”). Def.’s
Mem. at 23. The investigation resulted ineg USAO “initiat[ing]a . . . grand jury investigation
into [the] [p]laintiff’'s accusatiorisduring whichthe plaintiffpresented testimonyd. at1.
Ultimately, the USAOdecined to prosecute the defendant, id. argjthe plaintiffinstituted
this civil action against the defendant to recover monetary damages for thesighe allegedly
sustained from the alleged assasdteDoe 307 F.R.Dat 2-3.

OnDecember 102014, the defendant moved to obtain the transcript of the plaintiff's
grand jury testimony. Def.’s Mot. at 1-2. But consistent with case authority ptiné¢ d=nied
the defendant’s motion without prejudice, reasoning that the defendant must ifiih plet
Superior Court of the District of Columbi@Superior Court”) for disclosure of the plaintiff's
grand jury testimonyas that was the court wte the grand jury was convened. June 10, 2015
Order at 24, ECF No. 56.

On June 15, 2015, the defentpatitionedthe Superior Court, seeking the disclosure of

the plaintiff's grand jury testimonylNotice, Exhibit (“Ex.”) A (Order, Doe v. CabreraNo. 2015
GJRSLD 132 (D.C. Super. Ct. July 17, 20t™uperior Court Order”)at 1L Although the

Superior Court deferreid this Court on a final ruling as to whether the plaintiff's grand jury
testimony should be disclosed to the defendaneverthelessrdered the USAO to produce a

copy of the transcript of the plaintiff's grand jury testimony to the Courtaatttan completely

2 The Court has previously provided a detailed recitation ofatteialallegations in this caseDoe v. Cabrera307
F.R.D. 1, 23(D.D.C. 2014).



resolve the issueld. at 3. In doing so, the Superior Cowatisoadvised the Court thahter alig
“the need for continued grand jury secrecy is minimal in this cdgedt 1. The defendarthen
renewed his motion fan Order fronthis Court requiring the disclosure tfe plaintiff'sgrand
jury testimonypursuant to Federal Rule of Criminal Procedure 60eft.’s RenewedMot. at 1-
2.
[I. LEGAL STANDARD

UnderFederal Rulef Criminal Procedure & “courtmay authorize disclosureat-a
time, in a manner, and subject to any other conditionsttdaects—of a grand-jury matter . . .
preliminarily to or in connection with a judicial proceeding . . ..” Fed. R. Crim(e(3)(E)(i).
Specifically, “[p]arties seeking grand jury trangas . . . must shoj [(1)] that the material they
seek is needed to avoid a possible injustice in another judicial proceeding[;fhi&2}he need
for disclosure is greater théime need for continued secrecyrjd[(3)] that their request is

structued to cover only material so needed@buglas Oil Co. of Cal. v. Petrol Stops Nw., 441

U.S. 211, 222 (1979)This showing must be made “with particularityJnited States v. Procter

& Gamble Co, 356 U.S. 677, 682 (1958)[T] he typical showing of p#cularized need arises
when a litigant seeks to ushe grand jury transcript at the trial to impeach a witness, to refresh

his recollection, to test his credibility and the likeDouglas Oi} 441 U.S. at 222 n.12 (quoting

Procter & Gamble356 U.S. at 683). ‘i®h use is necessary to avoid misleading the trier of
fact” 1d. And “a court called upon to determine whether grand jury transcripts should be

released necessarily is infused with substantial discrétionat 223 (citing Pittsburgh Plate

Glass Co. v. United States, 360 U.S. 395, 399 (1959)




[11. ANALYSIS

Consideration of each of the factors set forth in Douglasa®iWwell as an in camera
inspection of thelaintiff's grand jury testimony,leads the Court to the inescapable conclusion
thatthe transcript of the plaintif§ grand jury testimony must be provided to the defendant.

A. Whether Disclosure Will Avoid I njustice

First, the plaintiff does not contend that there would be no injustice here if the defenda
were denied access to the ptéf's grand jury testimony. Nor could the plaintdflvancesuch a
positionasthere appear to be some inconsistencies between her allegations in this easatand
she told the grand jurd/.If justice is to be done in this case, thesaceivablénconsistencies
must be assessed by a jury. Moreobecause the plaintiffontends that sheannot recall with
particularity her grand jury testimonggeeDef.’s Renewed Reply at 4 n.Pef.’s Renewed
Reply, Ex. B (Deposition Transcript of Jane Doe (“Doe Dep. Tr.”)) at 356:3-358:10 (fhlainti
testifying, inter aliathat she “[does not] remember [the] specifics” of her grand jury testimony),
the defendant must have access to the transcripadestimony, so that he magtempt to
refresh her recollectiognmpeach her credibility, or bolster his defense with what she previously
said under oath. Notablgircuitsand district courts throughout the country have routinely
explained thatisclosure of grand jury testimoig/permittedn similar circumstance. E.q. |

re Special Grand Jury 83 143 F.3d 565, 571 (10th Cir. 19987 he reality of the

3 TheUSAO delivered a copy of the transcripitthe plaintiff's grand jury testimony to the Court’s chamlmers
July 20, 2015.0ut of an abundance of caution, the Court conducted an in ceeneravof the transcripbefore
confirmingits decision Seeln re Sealed Case No. @877 151 F.3d 1059, 1074 (D.C. Cir. 1998 he use ofn
cameraeview in proceedings collateral to a grand jury investigation is byesns novel. District courts are often
required to conduct an in cameswview of grand jury material requested under Rule [6(e)(3)(EXetermine
what material, if any, is responsive to the need asserted by the requestyng p.” (footnote omitted)).

4 To be clear, the Court is not affirmatively stating that there are imnfzansistencies, ashat seem to be
inconsistenciemaybe reconciledvith additional testimony Moreover, portions of the plaintiff's grand jury
testimony appear to be consistent with Hexgations in this case.
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[particularized] needfor grand jury testimony] can be shown by pointing to actual inability to
recall relevant information or examples of inconsistent testimony on materiad’issin re

Grand Jury Testimony, 832 F.2d 60, 63 (5th Cir. 18We and other courts have reéaduglas

Oil to require that a party seeking disclosure for impeachment or refreshnmeooltgction of
witnesses first demonstrate actual inability to recall or inconsistent testiindnye Fed.

Grand Jury Proceedings, 760 F.2d 436, 439 (2d Cir. 198%)pellant argues that he needs the

grand jury testimony of those grand jury withesses who are scheduled to be célied in t
disciplinay hearings in order to refresh their recollections or impeach and adkenst their
credibility in the course of the hearings. The Supreme Court hasdimedeognized that a

petitioners desire to use grand jury transcripts in subsequent proceedings for these puayoses m

constitute the particularized need required for discloysee alsdn re Petition to Inspect &

Copy Grand Jury Materials, 576 F. Supp. 1275, 1280 (S.D. Fla. t@8#)gants in a ‘judicial
proceeding will occasiondly have a'particularized need for grand jury material to prevent an
injustice in that proceeding. Thus, disclosure has been deemed proper to impeaclsawitnes
test his credibilitypr to refresh a witnessécollection’ (internal citations omittegl)aff'd, 735

F.2d 1261 (11th Cir. 1984Pak. Intl Airlines Corp. v. McDonnell Douglas Corp., 94 F.R.D.

566, 569 (D.D.C. 1982)[W] here there is some showing of a need to refresh recollection or a
basis for impeaching a witness, a grand jury transcript may be produced to betheed a

deposition of that witness or in crossamination at the trig).; id. at 569 n.7.

5 The plaintiff misconstruewhat the Court expressedRak. Int'l Airlines SeePl.’s Renewed Oppi at 45.
Although “[a] general representatidhat [a party] requires the . . . transcripts of the potential deponemntst gy
testimony for purposes of impeachment, refreshing recollections stidy teredibility, fails to sufficé for
demonstrating a “particularized nee®ak. Int'l Airlines, 94 F.R.D. at 561.1 (emphasis addedhat is not the case
where as herethere is aractual‘showing of a need” for such testimorig, at 56869; see alsdef.’'s Renewed
Reply, Ex. B (Doe Deplr.) at 356:3358:10.




B. Whether Disclosure Outweighs Secrecy

As just discussed, theis aneed fordisclosureof the plaintiff's grand jury testimontp
avoid a potenal unjust result in this caséAnd this need outweighs the continuing need for
secrecy of thelaintiff's grandjury testimony, which the Superior Court—the court that
convened the grand jury before whom the plaintiff presented her testim@syatreadyound
to be “minimal in this case.Notice, Ex. A (Superior Court Order) atsee alsad. at 2(“The
policy considerations underlying grand jury secrecy are extrewss in this particular casé.”
Neverthelesghe plaintiffchallengeghe SuperioCourt’'s secrecy analysis because it “failed to
consider that [the] [p]laintiff's identity will be revealed at or prior to tridPl.’s Renewed Opp’n
at 3. The plaintiffinexplicably argues thatald the Superior Court properly taken into
consideration the need to encourage witnesses to testify freely in futndejgmas without fear
that their testimony will later become publibe Superior Court would haveledin her favor,
maintaining the secrecy of her grand jury testimolgy Evenassuming thtthis one policy
consideratiorweighed infavor of secrecyother policy considerations did nddeeDouglas Oil
441 U.S. at 219 n.5 (identifying five policy consideratiosge alsd\otice, Ex. A (Superior
Court Order) at B (other policy considerations weggghagainst secrecy)

And the Court is not convinced that disclosure of the plaintiff's grand jury testimon
this case will somehowdiscourage other potentiaitnesses from freely testifyingefore a grand
jury in the future. As the Superior Court notdtk lessened secrecy concerns are limited to the
facts of“this particularcase;, Notice, Ex. A (Superior Court Order) at 2 (emphasis added),
where “the only witness whose [grand jury] testimony is to be disclosed isaih&ffil andthe
“substance of . . . [the] testimony has already been made public hhitwaifjling of a civil

lawsuit; id. & 3. Further, with disclosuref grand jury testimony limitednly to instances



where, for example-as it appears to be the case hesavitness’'memory of the witness’ own

grand jury testimony or the witness’ credibility is called into questieaProcter & Gamble

356 U.S.at 683 Gecrecyof grand jury transcripti$ lifted discretely and limitedly if it is used
to “impeach a witness, to refrekls recollectionfor] to test his credibility and the likg the
Court finds such disclosure will unlikely deter other witnesses from presgméng jury
testimony.

C. Whether DisclosurelsLimited

Thedefendant’s request is circumscribeavtoat is necgsary to guard againan
injusticeoccurring in this case. The defendaatrowed the universe of grand jury materfas
sought to obtaimo include only hetranscript of the plaintiff's grand jury testimongplthough
the defendant has requested tla@script n full, the “request is structured to cover only material
so needed Douglas Oi} 441 U.S. at 22Z)ecause, agvealed by th€ourt’'sin camera
inspectionherentiregrand jurytestimonyconcerns her encounter with the defendiuet,
alleged assaulgnd the events that occurred thereafter in connection with the alleged a&sault,
id. at 222 n.12 (disclosure appropriate where “a particular wittestgnony. . . beafs] upon
some aspect of his direct testimony at tjialAnd the entiretyof this testimonymeets the
limited needs of the defendant.

In short, because the defendant has met his burden under the disclosure standard as set
forth in DouglagOil, the defendant can reopen the deposition of the plaintiff and examine her on

the sulstance of her grand jury testimofiyMoreover, the defendant will be permitted to use the

8 According to the plaintiff, there is no case authority that permits thet @oarder the release of her grand jury

transcriptfor useas a discovery toolSeePl.’s Renewed Opp’n at 5This proposition is belied, however, bgse

law that the plaintiffherselfhas cited.Seeid.; Pak. Intl Airlines, 94 F.R.D. at 569'(vhere there is some showing

of a need to refresh recollection or a basis for impeaching a withgssnd jury transcript may be produced to be

used at the dedion of that witnessr in crossexamination at the tria(femphasis added)¥ee als®ouglas Oil

441 U.Sat 21617,223(concluding that there was no error in district court’s disclosurerpwehich allowedyrand
(continued . . .)




plaintiff's grand jury testimony during the trial of this case, if there is aquriggal basiso do
so.
V. CONCLUSION
For the foregoingaasons, the defendant’s motionswaanted.

SO ORDERED this4thday of Septembef015.

REGGIE B. WALTON
United States District Judge

(...continued)

jury transcripts to “baised solelyor the purpose of impeaching that witness or refreshing the recatiexdta
witness gither indepositionor at trial” (ellipses and internal quotation marks omitted) (emphasis gddéatably,
the plaintiff did not object to the defendant’s insistepa reopening her depositionhé were to obtain a transcript

of her grand jury testimonySeePl.’'s Renewed Opp’n, Ex. ADeposition Transcript of Jane D@@oe Dep. Tr?))
at 548:20549:13

" The plaintiffcontend that any inconsistencies in her grand jury testimony cannot be admitatdstantive
evidenceduring thetrial of this case SeePl.’s Renewed Opp’n at 4A ruling on whether this position has merit

will bereserve until an actual controversarisesas to the use of the tranguires substantive evidene trial

Although there is authority that sanctions the useainsistencies in grand jury testimony as substantive evidence,
see, e.g.United States v. EmpNo. 10cr-0298PLF), 2012 WL 458610, at *2 (D.D.C. Feb. 13, 201&jing

United States v. Branhardl5 F.3d 1268, 1274 h(D.C.Cir. 2008), any ruling on the admissibility of thes
inconsistenciefor whatever purposis premature at this time.




