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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC,,

Plaintiff,
Civil Action No. (BAH) 14-1024
V.
Judge Beryl A. Howell
UNITED STATES DEPARTMENT OF
JUSTICE

Defendant.

MEMORANDUM OPINION

The plaintiff, JudiciaMWatch, Inc., brings suit against the defendant, the United States
Department of JusticgDOJ”), pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C.
8 552, alleging that the defendant violated the requirements of FOIA kviesponded to the
plaintiff's FOIA request. Specifically, the plaintiff challengé®tdefendant’swvocation of
FOIA Exemptionss, 6, and 7o withhold time recordsfor a DOJ attorney Now pending before
the Court are the partiesross motions for summary judgment. For the reasons stated, lteé
defendant’s motion for summary judgmengiantedand the plaintiff's crossnotion for
summary judgment idenied
l. BACKGROUND

The defendant iactivelyinvestigatingvhetherinternd Revenue Service (“IRS”)
employee€ngaged ipotential criminal miscondudah connection witlthe IRS’s handling of
various organizationsipplicatiors for taxexempt statusSeeDecl. of Nelson D. Hermilla
(“HermillaDecl.”) at 1 3, ECF No. Q. Attorneysfrom theDOJ’sCivil Rights Division and
the Public Integrity Section of the Criminal Division are condgcthe investigation, with

assistance from the Federal Bureau of InvestigatnehtheDepartment offreasury Inspector
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General for Tax Admintsation. Id. In response to Congressional inquiries, the defendant has
revealed that Barbara Bossermarmareesenior legal counsel for the Civil Rights Division, is
one of the attorneys involved @aonductingthe investigatiort. I1d. { 4

The plaintiff submitteda FOIArequesto the defendantseeking “[a]ll Justice
Department records from the Interactive Case Management Systenmdeteadlinumber of
hours DOJ Attorney Barbara Bosserman expended on the investigit@nlioternal Revenue
Savice targetingof conservative organizations seeking-eexempt status in the 2010 and 2012
election cycles.”Compl. 1 5, ECF No. 1After failing to respond to the plaintiff's request
advise the plaintiff of its ability to appeal such a mespons, the plaintiff initiated the instant
suit. Seed. 11 79.

After the plaintifffiled suit, the defendant initiated a search for documents responsive to
the plaintiff's FOIA request. In order to comply with the FOIA request, the deferglaarted
the Interactive Case Management (“ICM”) system for tihge records of Ms. Bosserman.
Hermilla Decl.  10.TheICM system‘tracks the caseelated activities” for the defendant’s
legal staff. Id. § 8. The systems “is a tool for senior management to ovéhnsework of the
Division and to report matter and case data at all levels of the Depattnmravide for
accountability and analyze the Division’s performandel.” The ICM “capture[s] and report[s]
to Division managers, the level of effort that attorneys and wiofesls dedicate to

investigations and caselated tasks.ld. ThelCM systenrecords‘the dates of activity, the

! The parties dispute Ms. Bosserman’s role in the investigatidn twétplaintiff cescribing Ms. Bosserman as
leading thenvestigationseePl.’s Mem. Opp. Def.’s Mot. Summ. J. &upp.CrossMot. Summ. J. Pl.'s Mem.”)
at 2, ECF No. 13yhile the defendarmtates only that Ms. Bosserman was “one of several Justice Department
attorneys involved in the investigatiorséeDef.’'s Reply Supp. Mot. Summ. & Mem. Opp. Pl.’s Cross. Mot.
Summ. J. at 22CF No. 15



type of work, the hours expended, a description of the activity, the aase and the
Department oflustice File number.'1d. 9.

With respect to Ms. Bosserman, the ICM maintained records detdlimgpecific dates
[Ms. Bosserman] worked, the number of hours she worked on theigates on a given date,
and the type of activity she performedd. § 10. Inaddition, certain entries contained “notes”
describing the tasks performed by Ms. Bosserman, including “noteslabatibns visited,
persons consulted, staff briefings, and other case developmé&ht§.10. After identifying this
information andin responseéo the plaintiffsFOIA requestthe defendanhformed the plaintiff
that it possessed documergsponsive to its FOIA requdstit that the documents were exempt
from disclosure under FOIA exemptions 6 and 7(d).Y 7. Now pending before th€ourt are
the partiescross motions for summary judgment.
. LEGAL STANDARD

Congress enacted the FOIA as a mean&djpen agency action to the light of public
scrutiny.” Am. Civil Liberties Union v. U.S. Dep’t of Justig®0 F.3d 927, 929 (D.Cir.
2014) (quotingDep't of Air Force v. Roset25 U.S. 352, 361 (1976)). Disclosure is the “basic
policy’” of the Act. Citizens for Responsibility & Ethics in Washington v. U.S.’ Da&fpJustice
(CREW) 746 F.3d 1082, 1088 (D.C. Cir. 2014) (quotidgp’t of Interior v. Klamath Water
Users Protective Ass, 532 U.S. 1, 8 (2001)At the same time he statute represents a “balance
[of] the public’s interest in governmental transparency agéggimate governmental and
private interests that could be harmed by release of certain typesrafatitm.” United Techs.
Corp. v. U.S. Dep'’t of Def601 F.3d 557, 559 (D.C. Cir. 2010) (internal quotation marks and
citations omitted). Reflecting that balance, the FOIA contains niemgtxons set forth i

U.S.C. 8 552(p which “are explicitly made exclusive and must be narrowly coedt” Milner



v. U.S. Dep’t of Nayb62 U.S. 562, 565 (2011) (internal quotations and citations omitted)
(citing FBI v. Abramson456 U.S. 615, 630 (1982hee CREW746 F.3d at 108%ub. Citizen,
Inc. v. Ofc. of Mgmt. and Budgé&t98 F.3d 865, 869 (D.C. Cir. 2010). “[T]hese limited
exemptions do not obscure the basic policy that disclosure, not sasrédeydominant objective
of the Act.” Am. Cvil Liberties Uhion v. U.S. Deg’of Justice 655 F.3d 1, 5 (D.C. Cir. 2011)
(quotingNat’'l Assn of Home Builders v. NortoB809 F.3d 26, 32 (D.C. Cir. 2002))

The agency invoking an exemption to the FOIA “bears the burden ofrgitivat a
claimed exemption applies.Elec. Frontier Found. v. U.S. Dep’t of Justid&89 F.3d 1, 7 (D.C.
Cir. 2014); see alscCREW 746 F.3d at 1088;oving v. U.S. Dep’of Def, 550F.3d 32, 37
(D.C. Cir. 2008)Assassination Archives & Research Ctr. v. 384 F.3d 55, 57 (D.C. Cir.
2003). In order to carry this burden, an agency must submit suffyctkriailed affidavits or
declarations, &aughnindex of the withheld documentsr both, to demonstrate that the
government has analyzed carefully any material withheld, to enabt®tint to fulfill its duty of
ruling on theapplicability of the exemption, and to enable the adversary systenettate by
giving the requester as wtuinformation as possible, on the basis of which he can present his
case to the trial courbee DeBrew v. Atwoptlo. 125361, 2015 WL 3949421, at *2 (D.C. Cir.
June 30, 2015kee alscCREW 746 F.3d at 1088 he agency may carry that burden by
submitting affidavits thatdescribe the justifications for nondisclosure with reasonalagisp
detail, demonstrate that the information withheld logictllis within the claimed exemption,
and are not controverted by either contrary evidence in the record nadbgae of agency bad
faith.” (quotingLarson v.U.S. Dept of State 565 F.3d 857, 862 (D.C. Cir. 2009pglesby v.
U.S.Dept of the Army79 F.3d 1172, 1176 (D.C. Cit996)(“The desription and explaation

the agency offers should reveal as much detail as possible as to tiecofi@tedocument,



without actually disclosing information that deserves protectiarjwhich] serves the purpose
of providing the requestor with a realistic opjpmity to challenge the agencydecision.”)

The FOIA provides federal courts with the power to “enjoin the ag&oay withholding
agency records and to order the production of any agency records inhpraereld from the
complainant.” 5 U.S.C. 852(a)(4)(B). Moreover, a district court has affifmative duty” to
consider whether the agency has produced all segregablexempt information.Elliott v.

U.S Dep’t of Agric., 596 F.3d 842, 851 (D.C. Cir. 2010) (referring to coudfirmative duty to
consider the segregability isssiga sponte(quoting Morley v. CIA 508 F.3d 1108, 1123 (D.C.
Cir. 2007))) StoltNielsen Transp. Grd-td. v. United State34 F.3d 728, 73335 (D.C. Cir.
2008) (“[B ]efore approving the application of a FOlAegmption, the district court must make
specific findings of segregability regarding the documents to be dtithgquotingSussman v.
U.S. Marshals Sery494 F.3d 1106, 1116 (D.C. Cir. 20Q)7ee als® U.S.C. § 552(b)‘@ny
reasonably segregable portion of a record shall be provided to ang pegsesting such record
after deletion of the portions which are exempt understfisectiort).

Summary judgment is appropriate when “there is no genuine dispisteiag material
fact.” Fed. R. Civ. P. 56'In FOIA cases, ‘[sjJummary judgment may be granted on the béasis o
agency affidavits if they contain reasonable specificity of iettier than merely conclusory
statements, and if they are not called into question by contradet@ence in the recd or by
evidence of agency bad faith.Judicial Watch, Inc. v. U.S. Secret Se26 F.3d 208, at 215
(D.C. Cir. 2013) (quotingonsumer Fed'n of Am. v. U.S. Dep’t of Agrig55 F.3d 283, 287
(D.C. Cir. 2006) andsallant v. NLRB26 F.3d 168, 171 (D.C. Cir. 1994)). “Ultimately, an
agency’s justification for invoking a FOIA exemption is suffidid it appears ‘logical’ or

‘plausible.” Judicial Watch, Inc. v. U.S. Dep’t of De715 F.3d 937, 941 (D.C. Cir. 2013)



(quotingAm. Qvil Liberties Unionv. U.S. Dep’t of Def 628 F.3d 612, 619 (D.C. Cir. 2011));
Larson,565 F.3dat 862 (quotingWolf v. CIA 473 F.3d 370, 3745 (D.C. Cir. 2007)).
[11. DISCUSSION

The defendant initially sought to justify withholding responsive dassirom the
plaintiff underFOIA Exemptiors 6 and 7. Nowat summary judgmenthe defendanalso
invokesFOIA Exemption Sn support of its withholding of record$iermilla Decl. 7.
Specifically, the defendant invokes both #trney work product doctrand the deliberative
process privilegewhich are covered by Exemptiorf SSeeDef.’s Mem. Supp. Def.’s Mot.
Summ. J. (“Def.’s Mem.”at 4-9, ECF No. 10 Since the Court finds that the time records
containprotected attorney work product and that disafeunder FOIA is not requirednder
Exemption 5the Court does not address the defendant’s alternasiiications for
withholding

Under Exemption 5, agencies are not required to disclose in respan&©td request
“matters that are . .inter-agency or intraagency memorandums or letters which would not be
available by law to a party other than an agency in litigatioh thi¢ agency.” 5 U.S.C. §
552(b)(5). The D.C. Circuit has explained that “Exemption 5 encompasses theegesgithathe
Government could assert in civil litigation against a privatgditt, such as the attornelyent
privilege, the attorney work product privilege, the presidentahmunications privilege, the
state secrets privilege, and the deliberative process privilédgt'l Sec. Archive v. CIA/52
F.3d 460, 462 (D.C. Cir. 2014)Y.wo conditions must be met for a record to qualify for this

exemption and be withheld: “its source must be a Government agenayparsd fall within the

2 Although unaddressed by the parties, case law supports a claim tteatain circumstancesime records may be
protected by the attornayient privilege. See Chaudhry v. Gallerizzh74 F.3d 394, 403 (4th Cir. 1999);
Montgomery Cnty. v. MicroVote Quor 175 F.3d 296, 304 (3d Cir. 199@)arke v. Am. Commerce Nat. Badk4
F.2d 127, 130 (9th Cir. 1992)



ambit of a privilege agast discovery under judicial standards that would govern litigation
against the agency that holds Klamath Water532 U.S. aB; see also Nat'llnst. of Military
Justice v. Dep't of Defensgl2 F.3d 677, 680, 680 n. 4 (DQir. 2008) (noting records
withheld under Exemption 5 must be inter intraagency records‘tinavailable by law’ under
one of the established civil discovery privileges.The parties do not dispute that Ms.
Bossaman’stime records comprise agency documeritsstead, the parteedisputevhether the
records “fall within the ambit of a privilege against discovery,” ia tase, the attorneyork
product privilege.Klamath Water532 U.S. at 8.

“The work product doctrine is ‘an intensely practical one, gded in the realitiesf
litigation in our adversary systemFed. Trade. Comm’n v. Boehringer Ingelheim Pharm., Inc.
778 F.3d 142, 150 (D.C. Cir. 2015) (quotidgited States v. Noblg422 U.S. 225, 238 (197)5)
In applying the work product doctrine, the® Circuit hasnstructed thait “should be
interpreted broadly and held largely inviolatéudicial Watch v. U.S. Depof Justice 432 F.3d
366, 369 (D.CCir. 2005). A broad interpretationf the work product doctrins consistent with
the policy underpinnings actilated by the Supreme Coumtthe seminal case dfickman v.
Taylor, whichdiscussedhe importance of permittinga“lawyer[to] work with a certain degree
of privacy, free from unnecessary intrusion by opposing patidsheir counsel.” 329 U.S.
495, 510 (1947)

The starting place for evaluatihige scope of the attorney wopkoduct doctrine is
Federal Rule of Civil Procedure 26(b)(3), which protects “ordinathose “documents and
tangible things that are prepared in anticipation of litigapiofor trial by or for anotheparty or
its representative . .” FED. R.Civ. P. 26(b)(3)(A). Theattorneywork product doctrine “does

not distinguish between factual and deliberative matéfiit extends protection against



disclosure to both typexf material. Judicial Watch432 F.3d at 37{guotingMartin v. Office of
Special CounseB19 F.2d 1181, 1187 (D.C. Ci987)) Both are protected because, in the
context of work product, an attorneydiscussion of factual matters may reveal his otdetical
or strategic thoughtsSee Boehringer778 F.3d at 15{“ At some point . . . a lawyexr’factual
selection reflects his focus; in deciding what to include and tehanit, the lawyer revealss
view of the case.™ (quotin®ir., Office of Thrift Supervision v. Vinson & Elkins, LLE24 F.3d
1304, 1308 (D.C. Cir. 1997)Mervin v. Fed.Trade @mm’'n 591 F.2d 821, 8 (D.C. Cir.

1978 (noting that “even the factual material segregated fromrsyovorkproduct is likelyto
reveal some of the attorneyactical and strategic thoughjs”

Although both fact and opinion work product are protected as privilegde 28affords
differing levels of protection. In the civil discovery conteki protection afforded to “fact”
work product is qualified and may be overcome when the requestirygspaws that the
materialsought is relevant and that “it has a substantial need for the nsater@kpare its case
and cannot, without undue hardshiptan their substantial equivalent by other means.”
FED.R.CIV.P. 26(b)(3)(A)ii). “Opinion” work product is given more absolute protection.
FED.R.CIV.P. 26(b)(3)(B) (“If the court orders discovery of thos¢enmals [for which a party
has a substantiaked], it must protect against disclosure of the mental impressionslusions,
opiniors, or legal theories of a party’s attorney or other representative congdnai
litigation.”). The procedural distinction made between fact and opinion work prodcieil
discovery is “irrelevant” in the FOIA contextowever. As the Supreme Court explainé] t
makes little difference whether a privilege is absolute or qualfieiermining how it
translates into a discrete category of documents that Cengteaded to exempt from

disclosure under Exemption 5. Whether its immunity from disopis absolute or qualified, a



protected document cannot be said to be sutgeoputine’ disclosue.” Grolier, Inc., 462 U.S.
at 27.Thus, “[a]ny part of [a docunmt] prepared in anticipation of litigation, not just the
portions concerning opinions, legal theories, and the likaoiected by the work product
doctrine and falls under exemption 5Tax Analysts v. IRS17 F.3d 607, 620 (D.Cir. 1997).
As a result, in the FOIA context, “[i]f a document is fully protected akwweooduct, then
segregability is not requiredJudicial Watch, 432 F.3dat 371 (“[W]e hold that, because the
emails at issue in this case are attorney work product, the entire caritdr@se documents
i.e., facts, law, opinions, and analysiare exempt from disclosure under FOIA.”)

Despite itsseemingoreadth, particularly as applied under Exemption 5, the waréuct
doctrinecontainamportant limits. As a threshold madt, “not all work undertaken by lawyers
finds protection in the workroduct privilege.” In re Sealed Casd 46 F.3d 881, 887 (D.C. Cir.
1998) Indeed, not “all written materials obtained or prepared by an adversannsel with an
eye toward litigation are necessarily free from discouegll cases.’Hickman 329 U.S. at 511
Rather, courts have “uniformly . . . held [the work product dodttmée limited to documents
prepared in contemplation of litigatiorCoastal State&as Corp. v. Dep't of Bergy, 617 F.2d
854, 864(D.C. Cir. 1980) Thus, “the [work product] privilege has no applicability to
documents prepared by lawyers ‘in the ordinary course of businéssather nonlitigation
purposes.”In re Sealed Casd 46 F.3d at 88{quotingLinde Thomson Langworthy Kohn &
Van Dyke, P.C. v. RTG F.3d 1508, 1515 (D.Cir. 1993)). When asessing whether a
document is prepared “in anticipation of litigation,” courts is thircuit employ “a ‘because of’
test, inquiring ‘whether, in light of the nature of the document badactual situation in the
particular case, the document can fairly be said to have been prepabtairmedbecause of the

prospect of litigation.” Boehringer 778F.3dat 149 (quotingJnited States v. Deloitte LL.B10



F.3d 129, 137 (D.CCir. 2010); see alsdn re Sealed Casd 46 F.3d at 884The ‘testing
guestionfor the workproduct privilege . . . is ‘whether, in light of the nature of theudaent
and the factual situation in the particular case, the document can &g8ihto have been
prepared or obtained because of the prospect of litigation.” (quS&nate of Puerto Rico v.
U.S. Dep't of Justice823 F.2d 574, 586 n. 42 (D.Cir. 1987)). “Where a document would
have been created ‘in substantially similar form’ regardless ottidp@tion, work product
protection is not available.Boehringer 778 F.3d at 149.

In the present case, the plaingfigueghat the requestdtme records ar@ot protected
work productbecause the defendant has not met its burden to show thiat¢mecords were
prepared in anticipation of litigatioh SeePl.’s Memat 5 Rathey according to the plaintiff, the
defendant has only introduced evidence showing that the recordsonesatet] to assist senior
management in ‘track[ing] caselatedactivities of the Division’s legal staff[,]’ ‘oversee[ing]
the work of theDivision[,]" and ‘report[ing] case data at all levels of the Departneprovide
for accountability an@nalyzethe Division’s performanc®. Id. (quotingHermilla Decl.)
(alterations in original).As a resultaccording to the plaintifthe records were created not in
anticipation of litigation buin the regular course @0OJ’sbusines®peratiors. The plaintiff's
argument is not without intuitive appeaRlthough uncited by the plaintifSomedistrict cours
from other Circuitdhaveevinced suport for theplaintiff's view thatattorneytime records are
createdn the regular course of businessd do not constitute protectatiorneywork product
Seege.g, Leach v. Quality Health Seryd62 F.R.D. 499, 502 (E.D. Pa. 199&)1icluding

without substantive analysis thatist“unlikely that the billing records would be protected by the

3 Althoughthe DOJ’s investigation into various IRS employees has yet to proceed tiolitjgan investigatiomay
sufficefor purposes of the requirement that the legal work be dondigipation of litigation, as the plaintiff
recognizes.SeePl.’s Reply Supp. Mot. Summ. J. at 2, ECF No. 16 (“Plaintiff does not déingtieecords created
during an investigation are nevanotected by the attorney work product doctiine

10



attorney workproduct doctrine . . . [becaudd]illing records are commonly created in the
regular course of business, which removes them fromaftbeneywork product] doctrines
coverage.”) Stonehenge/Fasaexas, JDC, L.P. v. MilleNo. 94CV-0912, 1998 WL 826880,
at *2 (N.D. Tex. Nov. 23, 1998r¢ncluding without substantive analysis that attoriryoices
[are not]protected from discovery by the work product doctrine becausdt]he invoices
themselves are merely a byproduct of the fact of the representation.”)

Nonetheless, thelear weightof authority—including prior decisionsy judges on this
Court—holds thatattorneytime recordswhile notper seprotected by the work product privilege
may nonethelessontain protected work producBeeWashington Bancorporation v. Saido.
88-3111,1989 WL 946533, at *4 (D.D.C. May 10, 1989)ndianLaw Res. Ctr. v. Dep't of
Interior, 477 F. Supp. 144, 148 (D.D.C. 1978esse v. Pittmar202 F.R.D. 344, 356 (D.D.C.
2001) (Facciola, M.J.)Wheretime recordsare not only created by legal personnel but also
reference the subject of legal reseapgrsonsontactedand interviewedy the attorneyor
other issues bearing on the mental impressidthe attorneyshose portions of theme
recordsareprotected work productSeeWashington Bancorporatiori989 WL 946533, at *5%
(finding attorneytime recordso be protected work product where they contained “itemization of
persons contacted, research conducted, and amounts of attorney tinengpentified issues”);
Indian Law Res. Ctr477 F. Supp. at 148nding attorneytime recordsto be protected wi
product where they containedétailed itemization of persons contacted and locations visited on
particular days, research memoranda prepared on specific topics, asd pracunts of attorney
time spent on identified issues, frequently relates toemsatif past, present or potential future
litigation.”); Cottier v. City of Martin No. 025021, 2007 WL 4568989, at *2 (D.S.D. Dec. 19,

2007) (“Attorney billing records are protected by the attorrieynt privilege and the work

11



product doctrine insofar dkey reveal the nature of the services provide@ardenasy.
Prudential Ins. Co. of AmNo. 9-1422, 2003 WL 21302957, at *3 (D. Minn. May 16, 2003)
(finding work producprivilege applied t@ttorneytime recordscontaining “narrative
descriptions otonversations between clients and attorneys, the subjects ofdsgatch or
internal legal memoranda, and activities undertaken on the’sliegialf”); see alsd-reebird,
Inc. v. Cimarex Energy C0264 P.3d 500, 50Kén.2011) ({T]he workproductdoctrine . . .
does not offer a per se exemption for attorney billing statemeatsidly, if the billing
statement narrative reflected litigation strategy or specified the r@tthve services provided,
such as research to a particular area of lamay be privileged.”)Hanover Ins. Co. v. Rapo &
Jepsen Ins. Servs., In870 N.E.2d 1105, 1114 (Mass. 2007 etails in[attorney]billing
statements may reveal .the attorneys mental impressions or legal theories, that is, his work
product,which is protected and generally not open to discovemiéwes v. Langstor853
So0.2d 1237, 1249 (Mis2003) (“We conclude that tHattorney]billing statements and Day
Timer entries are the type of detailed statements that are protected prkh@oduct doctrine,
and the trial court erred in ordering themguced.”).

Indeed, he potential fomttorneytime statements teontain work product is so well
established that at least one district cexgressly contemplates the need to redact workugtod
from attorneytime records submitted in support of attorrefgespetitions Seelocal Civil Rule
54.3(d) (.D. lll.) (permittingtime records to “be redacted to prevent disclosure of material
protected by the . . . work product doctringien submitting motions for fegesee alsdurgan
v. Chiro One Wellness Centers LLb. 161899, 2014 WL 1778571, at *2 (N.D. lll. May 2,
2014) (analyzing whethettorney’stime records submitted in support of fee petition contained

attorney work prodct).
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In the present casthe defendant’dme records contain “Ms. Bosserman’s accounts of
the tasks as she performed them, including notes &xaitons visited, persons consulted, staff
briefings, and other case developméntdermilla Decl. § 10 This material was prepared in
contemplation of an ongoing criminal investigation and provided to @i8pes to assist them in
overseeing the investigation and potential prosecudf certain IRS employees. Hermilla Decl.
1 8 As a resultaccording to the defendamnihetime recordsgrovide “a roadmap of [the DOJ’s]
investigative plans” and their disclosure would “prematurergaéthe scope and focus of the
investigation.” Def.’s Mem. at-8l0. Thus, “in light of the nature of the document and the
factual situation in the particular case, the document can fairly beodagvé been prepared or
obtained because of the prospect of litigatiom'te Sealed Casd 46 F.3d at 884.

Consistent with the great weight of authoutyboth tle federal and state leyéhe
portions ofMs. Bosserman’s timeecordsdetailing the locations visitegersons contacted, staff
briefings, and other case developmearts protectedfom disclosureasattorneywork product.
See Long v. U.S. Dep’t of Jiegt 703 F. Supp. 2d 8401 (N.D.N.Y. 2010) (denying FOIA
request for attorney time recondbere agency “declarations sufficiently explainy attorney
time records constitute privileged information within the megumif Exemption 5”)vacated in
part onother grounds on reconsideratioi78 F.Supp. 2d 222 (N.D.N.Y. 20115ince the
descriptions contained in the time records*éubly protected as work prodycf. . .
segregability is not requiredJudicial Watch 432 F.3d at 37Ifax Analysts117 F.3d at 620
Accordingly, the defendant need not produce the requéstedecords even though the plaintiff

seeksonly the number bhours worked by Ms. Bosserman arat information relating tahe

4 Based on the defendant’s detailed declaratiematiermilla Decl. the Court is satisfied that Ms. Bosserman’s
time recordontain protected attorney wopkoduct and thaih camerareview of he requested records is
unnecessary.

13



activities performed.SeePl.’s Mem. at7, 9 n.2, 1Qnoting that DOJ could redact portions of
time records documenting activities performed asmsponsive to FOIA requést
V. CONCLUSION

For the reasons stated above, the defendant’s motion for sunuagnyent is granted
and the plaintiff's cross motiof summary judgment is denied. An appropriate Order

accompanies this Memorandum Opinion.
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