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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SOUTHERN CALIFORNIA EDISON,

Plaintiff,
V. Civil Action No. 14-1041 (JEB)

UNITED STATESPOSTAL SERVICE,

Defendant.

MEMORANDUM OPINION

The United States Postal Service has established discounted rates for ber& wizol
take steps to ensure their address lists are accurate. USPS here clams dfh#scustomers
Plaintiff Southern California Edison, wrongfully availgself of these rates whikgending
millions of mailpiecego customers at incorreatddressesAs a consequence, USPS slapped
Plaintiff with a $7million revenuedeficiencyassessmentvhich precipitated this suitAt the
coreof thedispute is the question wfhat penaltyshouldcomefrom the fact that Plaintiff's
proceduresor verifying customer addresses a requirement for discounted postal ratesel-
short ofUSPS’sstandards. While neither padgntests that SCE was partialnoncompliance,
the partiesluel over the extent, significance, and consequences that follow fromaducé f

In prior administrative proceedingSCEopposedJSPS’s $7illion assessmenivhich
the agency upheld on appeal. As in miawsuits challenging administrative adjudicaspthe
parties herg@reliminarily dispute whether jurisdiction is proper in this Court, wheRiamtiff
has failed to exhaugs administrative remedies, @dmwhat standard of review this Court should

adopt. In response ®CE’slawsuit,moreover, USPS filed a counterclaim of its own, seeking
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the $7 million as &ollection of debts ankstitution forunjust enrichment under the Federal
Debt Collection Procedure Act, as well as a declaratory judgment under the Deglarat
Judgment Act. In now considering the parties’ Cross-Motions for Summary Juddnee@burt
finds that jurisdiction is proper, atidat even under thdeferential “reasoned decisionmaking”
standard ojudicial review, USPS cannot suppatrevenueleficiency assessment of the size
entered here. Yet because Plaintiff acknowledgasoncompliance —and the costthathas
imposed orDefendant— the Court believesomereducedassessmerns appropriate. tl
accordingly remand® the Postal Serviceappeals body to determine a more reasorabie
l. Background

Because the dispute between the parties flows from SCE’s noncompliance W&sUS
complex regulatory scheme governing discounted postal rates for bulk maili@puhevill ,
after introducing the parties to the seixplainthat scheme in some detail before turning to the
events that leds here.

A. Parties

Plaintiff Southern California Edison is a public utilibcorporated in Californighat
provides electc power to more than 14 million customerghe ®uthern andentralparts of the
state SeeCompl., § 6.Defendant is the United States Postal Service, an “independent
establishment of the executive branch of the Government of the United States.” (lgupfing
39 U.S.C. § 201). The Postal Service is headquartered in Washington, D.C., and may sue or be
sued in its own nameSee39 U.S.C. § 401.

B. USPS MoveUpdate Discounts

With limited exceptionsthe Postal Servicpossesses a legal monopolxer the carriage

and delivery of letter mail, including Fir€tlass Mail— services which are termed “market



dominant.” Seel8 U.S.C. 88 1693-1696; 39 U.S.C. 88 601-606. To this end, Congress has
delegated to the Postal Regulatory Commis@RRC)— a wnit of USPS —the tsk of
establishinga modern system for regulating rates and classes for madokeihant products.”
39 U.S.C. § 3622). Congres$as limitedthe rates and fed3RC may sefor marketdominant
mail services taéhosethat are “reasonable and equitablél. § 404(b). PRC establishes
regulatory rates in itBomestic Mail Manua(DMM), which also sets fortspecific rules and
requirement$or USPS’svarious products, services, apostage ratesSee39 C.F.R. 8§ 111.1,
3020.10, 3020.13Specific ratemnd discountarestipulated in the Mail Classification
Schedule, which ialsomaintain& by the PRC.Seeid. § 3020et seq.39 U.S.C. § 3622.
Among the discounted rat@efendanbffers is a “workshare” discount for mailers who
ease USPS’s receipt and deliverypbafk mail by presoring, prebarcoding, handling, and
transportingmail before it reaches USP$&ee39 U.S.C. § 3622(e). To qualify for such
discounts, mailers must comply with a number of requirementfomkichis the “Move
Update” standard, which ensures “address quality standards.” DMM § 233.3.3 (May 14, 2007)
(Supp. App. 00260)Move Update requires “periodic matching of a mailer’s address records
with customedfiled changeof-address orders received and maintained by USRSS.”
§ 233.3.5.1 (Supp. App. 00260). Compliance with Move Update “saves USPS money by
preventing many mailpieces from being undeliveraigaddresse@UAA), for such misdirected
mailpieces must either be returned to the sender or fdedd effortsthatimpose additional
costs orDefendant SeeDef. MTD/MSJ at 2 At the timeof the relevant eventmailers like
SCEwere required to perform such cections at leastvery 185 daysSeeDMM § 233.3.5.1

(Supp. App. 00260).



Mailers maymeet theMove Update standard through several methods, one of which is
by comparing their customer addresaithh USPS’sNational Change of Address Linkage
System NCOA""K) database Seeid. § 233.3.5.2 (Supp. App. 00260YCOA-"K incorporates
the Postal Service’s Change of Address (COA) orders that have been receiveddroduals,
families, and businesseSeeDef. MTD/MSJ at 5 When a mailer checkts addresses against
theNCOA""k database, it receives specific codwicatingwhen therds a conflict between the
address in its database and inN@OA-"k database Seeid. Of relevanceo this disputea
Code A adress erromeans that a new&OA address is availablend should be used.e&
NCOA""k End User Licensee Perfonance Requirements, Exhibit RCOA-"™ Return Code
Descriptions)at 10(DS30). A Code 9lerrorindicates that the address in tHEOA-" database
has “a secondary number and the input address” does na@ Cattk 92errorindicates that “the
input address ha[s] a secondary number” thaNB®A-"k address does not.e&id. at11
(DS31). For examplepneaddress may contaan apartment number that is missing fribi@
other. Where a Code A, Code 91, or Coded@fress errois generatedhe Move Update
standardequiresthata mailer useéhe updatedNCOA-"k COA addressn place of the one in its
databaseSee Def. MTD/MSJ at 5.

C. SCE’sNonompliance

Elvis Presley once sang, “l write, ‘I'm sorry but my letter keeps ngrback./ So hen |
dropped it in the mailbox / And sent it special/Bright andearly next morning, it came right
back to me.”*Return to Sender,RCA Records(1962). In contrast to Elvis, SCE was
apparentlynot quite so careful wherddressing itsnail, as USPS found that thousands of
mailpieces per day welteeing returned to sendeBoth sidesagree thaPlaintiff paidreduced

workshare ratefor its mailpiecesnd sought to comply with Mouwdpdate’s requirements by



means of thédlCOAL"K databasewhich it licensed fronDefendant SeeUnited States Postal
ServiceNCOA-"™ End User License Agreement with Southern California Edison (DS3). They
further agree thaturing the relevant period of this dispute — between May 14, 2007, and
November 26, 2008 — SCE submitted 82408 mailpieces at automated (and reduced)
workshare ratesSeePl. MSJ at 3Def. MTD/MSJ at 6.The parties alsooncurthatsome of
SCE’saddresaupdating practiceduringthe relevanperiod were not in compliance withe

Move Updatestandardalthough they disagree about the number, reasons for, and significance of
the noncompliant mailpieces.

The dispute beganhen the US.Postal Inspeadn Service conducted a nationwide
review ofundeliverableasaddressedhail and observed that between March and May 2808,
significant number ofmailpieces sent by SClere undeliverable as address&keDef.

MTD/MSJ at 67. Although USPS never identified the precise nunobenailpieces in
noncompliance, in the revendeficiency letter it sent to SCE,dtted “large volumes” of mail

— “approximately 80 pieces per day of forwarding order expired mail” and “over 2,06spie
per day of Undeliverable As Addressed (UAA) mail.” Letter from Scottsldiianager,

Business Mail, Santa Ana District, to Leon Bass, Senior Attorney, Southefor@alEdisonat

1-2 (Nov. 23, 200p(JA0246-47) ['Revenue Deficiency Lettd§r Assuming this rate was
constanbetween May4, 2007, and November 26, 2008 — 562 days in total — the Court
calculates that this would constititmost roughly 1,179,00@ailpieces out of SCE’s total of
82,452,608 mailpieces sent at workshare rates during this period, or about 1.4%. (Assuming
USPS'’s daily estimates were factual maHdelivery days, théruefigure would be lower, as this

calculaton does not exclude non-delivery days such as Sundays and federal holidays.)



Although the numbeof UAA mailpieces was wdit drew the attention of thHeostal
Inspection Service, USPS basedrevenuedeficiencyassessmeragainst SCE oris Move
Updatepractices whichthe Serviceeoncluded were noncompliant with the Move Update
standard To the best of the Court’s understanding — having combed through thousands of
pages of the parties’ briefs and the administrative reeetdSPShas nowhereentified a
threshold percentage bfAA mailpieces thatstablishes per seviolation of the Move Update
requirements.

Instead, in its revenuaeficiency lettedated November 23, 200®e Postal Service
identifiedtwo failures thatvarrantedhe revenualeficiencyassessmentirst, Plaintiff's

practices justified thassessmeribecause&sCE did not update its mailing list using code 91 or

92 addresses provided from the NC®Aproduct.” Id. at 5 (JA0250) (emphasis addedh).
other words, although a “large volume”@AA mail motivated USPS’s investigation into SCE’s
Move Update practices, s&k at 1 (JA0246), the basis fthrerevenuedeficiency determination
rested solelyn Plaintiff's failure to update its mailing listhenthe NCOA-" database yielded
Code 91or 92 address errors. SecokltbPSfoundthat“address overrides conducted by
employees of SCE have resulted in a cumulative and ongoing incrgest@rnto-sender
undeliverableasaddressedipnail as COA orders adeld. at 5 (JA0250). In other wordhese
addresses yielded Codeadldres®rrorsthat were not being correcteg SCE

USPS calculated the costs of thegersat $0.62 for each piece of mail thatsreturned
to sender and $0.29 for each piece of mail westforwarded butit did notlimit its revenue
deficiency assessment to actual costs incuriyedSPS Although only a fraction of SCE'’s
mailpieces were returned as UA&s the Courtalculatedsupra at most 1.18 million, or 1.4%

of SCE’s totaimailpieces sent at the redueedrkshae rate), USPS calculatéisat SCE should



nonethelesbe liable for the difference “between the discounted workshare rates andulae reg
non-discounted rates” f@ll mailpieces sent d@hereduced price SeeDef. MTD/MSJ at 9.

Not only did USPS assess the full revenue deficiency for noncompliance, bat it als
extended the relevant assessment perikdthough deficiency assessmeate generallyimited
to thetwelve-monthperiod immediatelpreceding the date a deficiencydentified,see
Management InstructioAssessing and Collecting Deficiencies in Postage or Bad$40-
2008-1 (JAO00Z[“Managemeninstruction”], “because SCE’s noncompliance was ongoing,
Inspectors . . . included a period beyond the 12 month revenue deficiency p&weiiue
Deficiency Letter at 5 (JA0250DeemingPlaintiff noncanpliant USPS sought the entirety of
the difference between SCE'’s claimed workshare rate and the standawdnshare First
Class ratdor the eighteemmonth-plus period between May 14, 2007, and November 26, 2008.
This figure came to $7,551,576.28, the difference between the discounted price Rirst the
Classratefor the 82,452,608 workshare-discounted mailpieces sent by SCE duritighthis
Defendant requested that SCE remit payne@arol Bentley, Finance Manager for the “US
Postal Serrivedic.” Id. at 6 (JA0251).

SCE had the right to appeal the decision to the Service’s Pricing &ifiClassn Service
Center (PCSCxeeDMM 8§ 604.10.1.2(a) (PS 3268-6@)nd it fledan amended appeal on
November 21, 2011SeeAm. Appeal of Southern California Edison from Decision of Santa
Ana District (Nov. 21, 2011) (JAOOO5-Pp' Am. Appeal]. SCE’schallenge failedand m May
30, 2012, Gregory A. HalRCSCManager, upheld thevenue deficiencySeeFinal Agency
Decision of the PCSC (May 30, 2012) (JA0001) [ “Final Agency Decisio@lpsing his letter,

he noted that “[t]his is inal agency deision and concludes the apppabcess.”’ld. at 2



SCEsubsequentlyiled suit in his court, alleging that USPBad violated the postal
statutes by actingultra viresbecause the assessment violgesPostal Reorganization AQ[’
. .. requirement that rates on markietminant categories of mail lpest and reasonable.”
Compl.,  82. In additiorRlaintiff also alleged that the amount imposedafendant “is
excessive in violation of the Due Process Clause of the Fifth Amendmidnt{' 91. In its
Amended Answerthe Servicadenied that this Court properly has jurisdictionrdS8€E’sclaim,
arguing that it must first “exhaust its administrative remediegirbgening its claim to the
Postal Regulatory CommissioseeDef. Am. Answerat 1. CuriouslylJSPSthen filed a
Counterclaim— over whichit must believehis Court hasyrisdiction— seeking to collect the
$7 million as analleged debbr asrestitution for unjust enrichment, as well as to obtain
declaratory relief under the Federal Debt Collection Praeedlat and the Declaratory Judgment
Act. SeeDef. Countercl., 11 35, 49 he partiesubsequentljiled CrossMotions for SIimmary
Judgment and a joint appendix (containing the administrative record), and eacklquarty
submitted its own supplemental appendidekintiff additionally sought to supplement the
administrative record with seral additional documents, which Defendant opposed.

Because the Court must first ensure it has jurisdiction over the claims befoeeging
to the merits, it begins by considering USP&'guments on this pointOnce satisfied it
possesses jurisdiot over the dispute, the Court then addresses the merits questions after briefly
considering the appropriate scope of judicial review of the agency’s decakorgn
. Jurisdiction

Becausehte Court has an “affirmative obligation to ensure that it is aetitign the

scope of its jurisdictional authorityGrand Lodge of Fraternal Order of Police v. Ashcroft, 185

F. Supp. 2d 9, 13 (D.D.C. 2001)begins by addressing Defendant’s argument that the Court



lacks jurisdiction over Plaintiff's claimsSCE alleges that the PCSC’s Final Agency Decision
wasultra viresand unlawful because the rates charged violate thajustasonableate
standards required by 39 U.S.C. § 404(b), andttiatst can bring suit in federal district court.
USPSrejoinsthat— at leassince Congress’s passage of the Postal Accountability and
Enhancement Act (PAEA) in 2006 because¢he PRCestablishes the rates over which Plaintiff
complainsjt has exclusive jurisdiction ov&CE’scomplaint. SeeDef. MTD/MSJ at D-21;see
also39 U.S.C. § 3662(a)While the Court first addresses Defendant’s claim that Section 3662
conveys exclusive jurisdiction ovBICE’sclaim, it does not stop there. Thishecause the
Postal Service also filed@ounterclaim, and so the Court considesgurisdiction on this basis
as well.

A. Jurisdiction ovePlaintiff's Claim

District courts areonveyed general jurisdiction over suits brought against USPS under
both the Postal Codesee39 U.S.C. § 409(d) Except as otherwisgrovided in this title, the
United States district courts shall have original but not exclusive jurisdictemathactions
brought by or against the Postal Serviceand undethe Judiciary andludicial Procedure Code.
See28 U.S.C. 8§ 1339 The distict courts shall have original jurisdiction of any civil action
arising under any Act of Congress relating to the postal s€ividdthough Defendant
acknowledges these general gsamitjurisdiction, it argues that 39 U.S.C. § 3662(a) conveys
more speific — and exclusive —jurisdiction to the PRC over Plaintiff's complainbeeDef.
MTD/MSJ at 21 (“Such challenges should be heard in the first instance by thevBRE has
jurisdiction over complaints that USPS failed to operate in conformity ihéewah Chapter 36
....."). The relevant section provides:

Any interested person . . . who believes the Postal Service is not
operating in conformance with the requirements of the provisions of



sections 101(d), 401(2), 403(c), 404a, or 601, ordhapter i.e.,
39 U.S.C. 83621et seq. (or regulations promulgated under any of
those provisions) may lodge a complaint with the Postal Regulatory
Commission in such form and manner as the Commission may
prescribe.

39 U.S.C. § 366a).

Theplainlanguage ofection3662(a) contraDefendaris portrayal, does not necessarily
grantexclusivejurisdiction to the PRC. _Compare {dAny interested person .maylodge a
complaint with the Postal Regulatory Commission ) (emphasis addedyith Def.

MTD/MSJ at 22 (*39 U.S.C. 88 3662 and 3663 set forth a precisely dexslusivestatutory
remedy . ...") (emphasis added). Although a number of courtgrtavereted this
jurisdictional grant to bexclusive, none of those courts adjudicated the type of claim brought

here— namely, a challenge to a reverdeficiencyassessmerthat was appealed to the PCSC

and yielded a “Final Agency DecisidnSee, e.g. Ahmad v. United States, No. 14-2906, 2015

WL 4528142, at *2 (D. Colo. July 6, 2015) (complaint of lost green chiat)t Post Office

Collaborative v. Donahoe, No. 13-1406, 2014 WL 4544094, at *4 (D. Conn. Sept. 12, 2014)

(challenge to sale of Post Office proper®iice v. U.S. Postal Serv., No. 13-1194, 2014 WL

3704286, at *2 (W.D. Mich. July 24, 2014yomplaint of failure to deliver items to the

Philippines); McDermott v. PotteNo. 09-776, 2009 WL 2971585, at *3 (W.D. Wash. Sept. 11,

2009) (challenge to alleged closurepofstal facility; Murphy v. U.S.Postal Sery.No. 14-2156,

2014 WL 4437731, at *1 (N.D. Cal. Sept. 9, 201dBr(ial of service claip Foster v. Pitney

Bowes Inc, No. 11-7303, 2012 WL 2997810, at *1, *5 (E.D. Pa. July 23, 2012) (patent dispute
with USPS.
At least one court, conversely, Hasd that the PRC wamt granted jurisdiction over

constitutional claims, includingne arising under the Fifth Amendmamthat action SeeCity

10



& Cnty. of San Francisco v. U.S. Postal Serv., No. 09-1964, 2009 WL 3756005, at *3 (N.D. Cal.

Nov. 5, 2009) (rejecting defendamargument that plaintiff's constitutional claims arose under
Section 403(c) and recognizing that “[b]y its terms, Section 3662 applies only toonelafithe
statute or the regulations promulgated pursuant to the Sjatédted, most relevant to thastant
casepne court in this dtrict hasadjudicatedo resolution a challenge to the PCSGpholding

of a revenualeficiencyassessmentSeeReese Bros., Inc. v. U.S. Postal Serv., 905 F. Supp. 2d

223 (D.D.C. 2012). Yet, at the end of the day, the Court need not resolve this question.

B. Jurisdiction ovebDefendant’s Counterclaim

This is becaus&lSPShas thwarted & ownjurisdictionalcauseby filing a Counterclaim
In this Counterclaim, the Service treats the revedaBciency assessment as a “debtved by
SCE andit seeks payment on the debt, as welessitution forunjust enrichment, and
declaratory relief._Sebef. Countercl., 1 35, 49t stateghatthe Court has jurisdiction under
the Federal Debt Collection Procedure Act, 28 U.S.C. § 806&q. which provideghe
exclusive civil meanso adjudicate claimsybthe United States to “recovarjudgment on a
debt.” Id. § 3001 ;see alsdef. Countercl., § 35At least one court has indetmlind claims for
unpaid postage to be among #FRCPA"“debts” thatUSPSmay seeko recovein federal

district court SeeUnited States v. Raymond & Whitcomb Co., 53 F. Supp. 2d 436, 443

(S.D.N.Y. 1999) (“Unpaid postage supports a claim under the FDCPA, which defines eligible
‘debt’ as ‘an amount that is owing to the United States on account.affine, assessment,

penalty, restitution, . . . or other source of indebtedness to the United States.™) (@8oting
U.S.C. 88 3002(3)(AIB)).
Defendant’s properly pleddtinterclaim definitively resolves the judistional question

here. Where a counterclain even a compulsory onre- is properly supported by independent

11



jurisdiction, “the counterclaim must be allowed to proceed without regard to thef taee

original claim.” Nat'l Research Bureau, Inc. v. Bartholomew, 482 F.2d 386, 388-89 (3d Cir.

1973) see alsdsenberq v. Biddle, 125 F.2d 741, 743 (D.C. Cir. 1941) (holding that where court

has “independent basis” to possess jurisdiction over counterclaim, “wheouthierclaim seeks
affirmative relief,it is sustainable without regard to what happens to the original complaint”); 6

Charles A. Wright & Arthur R. Miller, Federal Practice and Proce8utd14 (3d ed. 2004).

Although thisalonesettles the question of jurisdictitvere Defendant also pleadisat
this Court has jurisdictionngder 39 U.S.C. § 409(a), which, as stated above, grants “original but
not exclusive jurisdiction over all actions brought by or against the Postaté&e This is an
odd position folUSPSto take, sincé argues elsewhein its First Amended Answe+ which
accompanies it€ounterclaim— that this Court “lacks subject matter jurisdiction over postal
rate and regulation disputes . . ..” Def. Ammstverat 1. Defendanappears to want tieave its
cake and eat it too: it argutsatwhen Plaintiff seeks redress it may only appeal td°iR€,
while USPShas the option téle its claimin federaldistrictcourt. Such a position casts further
doubt onthe Service’'sassertion that the PRC has exclusive jurisdiction 8@’sclaim. For
the purposes of this case, however, the point is moot. The Court properly has jurisdiction over
the Counterclainand so retains jurisdiction ovélre dispute between the parties, becdlise
Complaintand Counterclaim both implicate the sanmelerlying disagreement about SCE'’s
liability to USPS
1. Legal Standard

In the typical case usnmary judgment may be granted if “the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgmenatsr of

law.” Fed. R. Civ. P56(a);see als@nderson v. Liberty Lobby, Inc477 U.S. 242, 247-48

12



(1986); Holcomb v. Powell, 433 F.3d 889, 895 (D.C. Cir. 2006). A factis “material” if it is

capable of affecting the substantive outcome of the litigat8eeLiberty Lobby, 477 U.S. at
248 Holcomb, 433 F.3d at 895. A dispute is “genuine” if the evidence is such that a reasonable
jury could return a verdict for the nonmoving par8eeScott v. Harris, 550 U.S. 372, 380
(2007);Liberty Lobby, 477 U.S. at 248Holcomb, 433 F.3d at 895.

Although styled Motions for Summary Judgment, the pleadings in this case more
accurately seek the Court’s review of an administrative decia®hoth parties acknowledge.
SeePl. MSJ at 35-36; Def. MSJ/Opp. at 10-1thdeedeven with regartio Defendant’s
Counterclaim, both parties have moved for the Court to adjudicate the dispute on the basis of the
agency'’s record. Because federal courts playiged role in reviewing administrative
decisions, the typical Rule 56 summyigudgment standard does not apply to parties’ dueling

motions oradministrative claimsSeeSierra Club v. Mainella, 459 F. Supp. 2d 76, 89-90

(D.D.C.2006). In sucltases;the function of the district court is to determine whether or not

.. .the evdence in the administrative record permitted the agency to make the decision it did.”
Id. (internal citations omitted)Summary judgment thus serves as the mechanism for deciding,
as a matter of law, whether agency action is supported by the admiaiste record andgs

otherwise consistent with tlag@propriate standard of revieeeBloch v. Powell, 227 F. Supp.

2d 25, 31 (D.D.C. 2002) (citing Richards v. INS, 554 F.2d 1173, 1177 @xCL977)).

In contrast to many cases that come before this Court, the standard oftrexeesmnot
governed by th&dministrative Procedure ActThis is lecause— with afew exceptions not
relevant here— “the Postal Service’s actions are exempt from the ARyfeneral mandate of
judicial review of agency actionsReese Bros905 F. Supp. 2dt 251 (citing 39 U.S.C.

8 410(a))see alsdNorthern Air Cargo v. U.S. Postal Serv., 674 F.3d 852, 858 (@©irC2012).

13



Courts shouldhevertheless rematautiousheforedetermininghe nomeviewability of agency
actions, as “nonreviewability is not to be casually inferr€éde case against judicial scrutiny of

an agency’s exercise of discretion must be a compelling dw&t? Ass’n of Postal Sup’rs v.

U.S. Postal Serv., 602 F.2d 420, 430 (D.C. Cir. 19@i8ing Ass’n of Data Processin§ervs.

Orgs. Inc. v. Camp, 397 U.S. 150, 156-57 (1970)).

Fortunately, this area of law is not entirely unsettlad.statedsuprg another court in
this district has already consider@aticial review of a USPS final agency decisigrholdinga
revenuedeficiencyassessmenilhere,Judge Ellen Huvelle concluded that “it is not apparent
that allowing limited judicial review of a deficiency assessment that has beerbjbet i an
administrative appeal and issued as a final agency decision would undermine” Cerugsiss’
for the Postal Servic® be“freed from some of the constraints that apply to a typical
administrative agency action in order to allow it to operate more like a busirissse Bros.,
905 F. Supp. 2dt253. To the degree USPS seeksemedy before this tribunal for alleged
debts and unjust enrichmefurthemore, judicial review of agency determinations sounding in a
guasi-contract dispute seems eminently appropriate. Reése Bros:‘the ‘nature of the
administrative actior—the issuance of a final agency decision assessdgjiciency in excess
of . . . [several] million [dollars]—requires the Court tread cautiously in decidifgyéclose
judicial review.” Id. In Reese BrosJudge Huvellevaluated the structure of tRestal Code’s
statutory scheme, its objectssats legislative history, the nature of the administrative action
involved, and the capacity of the court to resolve the issues presented, and conclutie@shat
“not convinced that Congress clearly intended to entirely preclude judicialwve¥ia Postal

Service final agency decision assessing a deficienicly.at 254.

14



Satisfied that this Court may review USPS’s actioex® the second question, then, is
the extenof judicial review warrantedOnce morgJudge Huvelle’spproachs instructive. In
Reese Brosshe determinethatthe appropriate standard of judicial review was whether the

“administrative agency engage[d] in ‘reasoned decision-makird. {quotingGreater Boston

Television Corp. v. FCC, 444 F.2d 841 (D(@ir. 1970)). Tle reasned decisionmaking

standard “combines judicial supervision with a salutary principle of judiciabhies” Greater
Boston, 444 F.2d at 851. The D.C. Cirdwass indicatedhat such a standard of review
underlines the court’'s rigorous insistence on the need for
conjunction of articulated standards and reflective findings, in
furtherance of evenhanded application of law, rather than
impermissible whim, improper influence, or misplaced zeal.
Reasoned decisifmaking] promotes results in the public interest
by requiring the agency to focus on the values served by its decision,
and hence releasing the clutch of unconscious preference and
irrelevant prejudicelt furthers the broad public interest of enabling
the publicto repose confidence in the process as well as the
judgments of its decisiemakers.
Id. (footnotes and citations omitted). The Court is persuaded that such standaedfying
evenhanded application of law rather than impermissible whim — shoule igsiictview of
USPS'’s final agency decision hemad so appliehe same “reasoned decisionmaking” standard
of judicial reviewapplied byJudge Huvellen Reese Bros.
V. Analysis
Having resolved the jurisdictional asthndarebf-reviewissues, the Court ay now
finally turnto the merits.To determine if USPS acted with reasoned decisionmaking, the Court
carefully examines the Postal Service’s Revenue Deficiency Letter, the [geatyDecision
that affirmed itevidencan the administrative recoy@nd the conclusions dravinom the record

that justifiedthe $7,551,576.28 revendeficiencyassessmentUltimately concluding that

neither the Revenue Deficiency Lett@r the Final Agency Decisiowithstands evethat

15



deferentialktandardf review, the Court last discusses remand andctrestitutional issues
presented

A. RevenuebeficiencyAssessment

On November 23, 2009JSPSissuedts sevenpage revenuéeficiency decision t&CE
SeeRevenue Deficiency Letter (JAO20252). In that decisiont stated that Plaintiff'sctiors
“resulted in a revenue deficiency of $7,551,57628aus&CE did not update its mailing list
using code 91 and 92 addresses provided from the NCOALInk product . . . [, and] address
overrides conducted by employees of SCE have resulted in a cumulative and ongeasg iimc
RTS UAA mail as COA orders ageld. at 5 (JA0250jJemphasis added)Although theletter
pointed to othestepstaken bySCEthatseemed to trouble USPS, these two actions — the non-
updating of Code 91 and 92 addresses and the manual overridese—<ited ashe solereasos
for the revenualeficiency decision.The Courtseparately considers eadhm. addition,asUSPS
applied the assessment to over eighteenths of workshareeduced rates— as opposed to the
typical twelve months— the Court next addresses that determinatlbnoncludesy
examining USPS'’s position thiitmay issuea full revenue deficiencfor any form of
noncompliane with the Move Update standard

1. Code 91 and 92 ddress Errors

The firstreason offered by USPS to justthe revenualeficiencyassessmentas the
allegedfailure of SCE to update its mailing lishen it receivedCode 91 and 9a@ddress errors
from theNCOAM" database To remind the readesi,Code 91 092 aror occus when there is a
discrepancyn the secondaryumber of araddresbetweerSCE’saddress and the address in
USPS’sSNCOA"" database Aswas explainedn theRevenue Deficiency Lettet[An

employee of SCHieported to Inspectors that they found SCE was not updating return codes 91
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and 92 in error.”ld. at 3 (JA0248). Although the parties’ Joint Appensiemdo cut offthe
exhibit in whichthis statement was madgeeRevenue Deficiency LetteExh. 4 (Pricing and
Classification Service Center Correspondence dated September 27, 2011, to Coud€) for S
(JA0185), the Court believes this doaemhis replicated asxhibit | of SCE’s Amended Appeal.
SeeAm. Appeal Exh. | at 1-2JA0129-30). There the relevant portionf SCE’s
communications with inspectors stated as followge“discovered during ourgearch that we
were not updating return codes 91 and 92 in error and have since included those in our monthly
updates. Id. at 2 (JA0130). This statement was dated July 11, 2@D&t 1(JA129).

According tothe Revenue Deficiency Lettad SPSfirst contactedPlaintiff two months eatrlier,

on May 8, 2008, as it began its investigation into SCE’s conformity with Move Update
standards SeeRevenue Deficiency Letter at 2 (JA0247).

AssumingPlaintiff did in fact begin updating addresses yielding Caétland92 erorsin
the time framestated— something USPS never contests — ttienService has effectively
punishedSCEfor accidental nonconformance that was swifdgtified within two months’
notification of the problemTo nonethelesssue a revenuéeficiency for theentiretyof
Plaintiff's discountedaorkshare ratéor eighteen months is so disproportionttat it canhardly
gualify asreasoned decisionmaking.sRlaintiff notes, The report offered no evidence . . . that
.. . alleged violationsaused more than a trivial share of the total volume of undeliverable mail”
sent bySCE. SeePIl. MSJ at 12.In fact, Plaintiff pointed out in its Amended Appedlat its
manual overrides and failure to update Code 91 aratis®rrors accounted fdonly about
five percentof the roughly 57,000 retunm-sender pieces received by SCE each mbnam.

Appeal at19-20 (JA002425). It seems uncontested by the parties 8@E’s failure to update
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addresses witode 91 and 92reorswas the causef, at mostatrivial numberof SCE’s
returned mailpieces.
2. Manual Overrides

Thesecond reasodSPSprovided inits Revenue Deficiency Ledt wasthat“address
overrides conducted by employees of SCE have resulted in a cumulative and ongeasginc
RTSUAA mail as COA orders age.Revenue Deficiency Letter at 5 (JA0250lhis
justification is problematic for several reasons: it is npp®rted by evidence in the
administrative record; it contravenlegic, since SCE’s manual overrides were made in order to
correctwrong customer addressesid most egregious of all, USPS had previously instructed

SCE that such manual overridesre in complianc&ith the Move Updatstandard The Court

addresses each concern in turn.

First, neither the Revenue Deficiency Letter nor the Final Agency [Dagisovidesany
evidence attributing SCE*RTSUAA” mail to its manuahddressoverride practicesUSPS
simply statedthataddress overridesere a cause @n increase in the volume BTSUAA mail
without providing anyevidencehis was so As Plaintiff noted in its Amended Appeal,
moreover, “SCE made only about 400 to 500 manual overrides peh fn@mgresenting “less
than one percent of the total change of address matches retutN&DBY"™ each month . . . .”
Am. Appeal at 20 (JA0025)If anything SCE“had empirical confirmation that its manual
overrides did nogenerate UAA mail: utility bills sent to the addressesfthatwere] manually
overridden were paid, which means that the bills were successfully delivéhed-atjuested
address.”ld. at 22 (JA0O027femphasis addedRegardless of how persuasihe latter
explanation may beéhe PCSC ignorethese points entirely in its Final Agency Decisioaver

onceaddressing SCE'sxplanation for the manual overrides. As a result, USPS never rebutted
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SCE'’s evidence that the manual overrides did not genangi@dditionalRTS UAA mail. See
Final Agency Decision at-2 (JAOO01JA0002).

SecondasPlaintiff assertedh its Amended Appeal, “SCE ha[d] independent business
reasons of its own —reasons that are far stronger than those of the Postal Sertmweake
sure that SCE customer bills are sent to the most current and accurate agadsesbEs— to
collectpayment orits bills. SeeAm. Appeal at 21 (JA0026). SCE only manually overrode
Postal Service changd-address information “when SCE had good reason to believe that the
override would make the custonmaprelikely to receive the mdil— i.e., “when requested by
the customer.”ld. (emphasis added)'his seems entirely sensible, as it would be anherent
business practice for SCEefuseto update a customer’s addredshe customer’s own request
simply because USPS had an outdatied conflictingaddress in itlICOA-" database.

Yet such a practice was preciselgjat USPS required, and déspthe incomprehensible
nature of thisexpectation SCErecognizedhat itsmanualoverride practices were in violation of
theMove Updatestandard As Plaintiff pointed out in an internal memorandum, this led to the
absurd consequence that “[cJustomers that want to override the mailing addredsouss the
details with the USPS directly and we cannot take action until the USP@sasfthrough the
monthly update process.” Move Forward Override (Aug. 15, 2008) (JAOREZoOgnizing the
Kafkaesquesituation customersould find themselves in, tHfCEmemorandum alsstated
“[W]e need to develop some responses to use when customers inquire about our inability to
comply with their requests.id. Such inability toaccommodate customers’ requesisld
potentiallyraisenew problems for those people whodespiteaffirmatively contacting SCE to
update their mailing address — would be unablebtain billing statements in a timely fashion.

Having to deal with th& SPSchangeof-addressystem and wait fothe Serviceo notify SCE
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“through the monthly update process” could even risk customgetsig stuck with late fees and
potentialharm tocredit reportsf their bills were delayed in delivery through no fault of their
own.

Third, this reasa for USPS’s revenugeficiencyis even more dubious given thahad
previously téd SCE that its manuadverride practicevasin compliance with the Move Update
standard Although neither the Revenue Deficiency Letter nor the Final Agencyibecis
mentonsit, SCE noted in its Amended Appeal thdt 8P Srepresentativenformed SCE in 2008
thatthe manual overrides “would not violate Move Updatarh. Appeal at 22 (JA0027)Sure
enough, in an email from a representative of USPS’s NatiturstomerService CentefSCE
was told that “[the USPS has previously stated that a mailer is allowed to use a reasoned and
reasonable business practice in the decision whether to accept and apply a claaldgessf
update to their address list.” Am. Appeal, Exh. H (Email from James D. Wilson to Sharon J
Harrison (Aug. 22, 2008t 2(JA0126§. Thatemail went on tandicate that when a “mailer has
more recent information that indicates the customer is currently. ft newer address], then
accepting and apyihg the USP$rovided change-of-address would not be requiréd.’at 2
(JA0126).

Countering this, USPS observes thatwbey same email also stipulates that the mailer
“must keep written documentation that describes both the business’s rules for sude®ead
how such rules were implemented for each specific override.” Def. MTD/MSJ @ef2ndant
protests that SCE has not clearly indicated anywhere that it had the requiretedtation and
instead “merely states that since SCE’s invoices weai@, the address used was corredd.”

The existence of such evidence is beside the peirdause in neither its Revenue Deficiency

Letter nor its Final Agency Decision did USPS ever bother to address theoembhither SCE
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might have had a case that its manual overrides were ddgné8PS to b@ermissible
deviations from the Move Update standard. SCE can hardly be faulted for faipngvide
additional evidence of compliance with alternative approved practices whenngS8&jave a
hearing ® SCE’s argument in the first placAt a minimum, Defendant’s conflicting
instructions to Plaintiff certainly might account for SCE’s delay in terminatingatsual
override practice. This makes USPS'’s decision to extend the deficiency period teangh
months, discussed next, all the more galling.
3. EighteenMonth Revenu®eficiency Period

In addition tochallenging thgustifications forthe revenualeficiency assessment
Plaintiff also contests USPS’s decision to extend the revenue-defipenog to oveeighteen
months — from May 14, 2007, to November 26, 2088ePI|. MSJ at 29.USPS assessed a
revenuedeficiency for the entirety of G&E’s discounted-workshare rate and then extended it
beyond the twelve-month “look backériod despite USPS’s own Management Instruction
stating that it “may look back no more than 12 months before the date the deficasncy w
discovered.”Management Instructioat 2 (JA0227).In its Revenue Deficiency LettddSPS
justified thisdecisionby staing simply that “SCE’snoncompliance was ongoing.Revenue
Deficiency Letter at 5 (JA0250)t neither clearly identified thexception to the Management
Instruction’s plainwelve-month limitation nor established how SCE’s noncompliance was
“ongoing.” The Final Agency Decision stated only thaidak forward period is allowed if the
deficiency was not corrected when identiffedgainwithout citingthe provisionthat permits
this or identifying the evidence showing that SCE did not coitedeficiencies._SeEinal

Agency Decision at 2 (JA0002).
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Although it did not do so ifts Final Agency DecisiofUSPSin its Motion for Summary
Judgment points t@nguagehat states thahetwelve-month limit“do[es] not apply if . . .
[m]ailing history discloses evidence of repeated noncompliance with maiingards.”
Management Instructioat 2 (JA0227)seeDef. MTD/MSJ at 9 In the Cour's view, this
languagas not necessarily in accord withSPS’s interpretation that 1aok forward periods
allowed if the deficiency was not corrected when identified.” Final Agerexydibn at 2
(JA0002) (emphasis added). The Management Instruction references “mailomg, highich
logically must refer to @astperiod, not a “forward period.” Considering that the other
exceptions are in instances“fifraud or misrepresentatidror when “[n]o postage or fees were
paid forthe serviceendered, Management Instructioat 2 (JA0227), the Coubelieves
“repeated noncompliancés morereasonably understood as persistent noncompliance of the
kind akin to fraud, misrepresentation, or total nonpayment, rather than noncompliance while
USPS and the mailer communicate back and forth regaadingiler's compliance with the
Move Update standard‘Repeatechoncompliancé,furthermore does not necessarily mean the
same thing a%ngoing” as referenced in the Revenue Deficiency Lettefongoing”is an
insufficiently vague period of time that could mean as little as a couple qfwlagseas
“repeated” connotes persistent and willful noncompliance.

The longer perio@ssessed by the Serviseeven mordroubling giventhat it has
nowhere provided reasoned basis extend beyonthe typical twelvemonth limit In its
Motion for Summary Judgmerefendant statethat Plaintiff“failed to stop manually
overriding address updates prescribedN@OA-"k until January 2010."Def. MTD/MSJ at 8.
Yet this explanations not logical given USPS choice to extend the deficiency period to

November 26, 2008, a dateatdoes not correspond to the time period during which SCE
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applied manual address overrides. USPS sent its Revenue DeficiencynLsttgember 2009,
and in hat letter extended the revendeficiency period from May 12, 2008, to November 26,
2008. SeeRevenue Deficiency Letter &t 56 (JA0246, JA0250-51)If USPS seeks to justify
its revenuedeficiency assessmepeéyond the twelvenonth limitationimposedoy the
Management Instruction, it has nowhere provide@xplanation for cuttinghis date off at
November 26, 2008, instead of “January 20%Men it claims SCE finally stopped manually
overriding address updateslavingmined the pages of the exhibits relied upgrJSPSn its
Revenue Deficiency Lett@f November 23, 2009, the G cannot findany indicatiorof if —
or when —SCE terminated the manuaVerride practice True,SCE later conceded that it did
not “discontinue[] the practice of implementing manual overrides” until JarR@dr§,seeAm.
Appeal at 37 (JA0042), but emy caseNovember 26, 2008, appears to be an entirely arbitrary
date as it was neither the end of a twelm®nth range nor the end of SCE’s nhoncompliarite.
can hardly be said to be a date chos#éh reasoned decisionmaking, especially when SCE’s
other form of noncompliance — failure to update addresses in response to Code 91 and Code 92
errors— was corrected in July 2008, months before November 26, 2008.
4. USPS’s Position on Noncompliance

In the absence of evidenleking SCE’s practices to its volume of retttimisender
malpieces USPSinstead leans heavily on the fact that “[r]ates of return arthealeciding
factor in compliance with the MOVE Update standard and are only an indication that the
standard may not have been metihal Agency Decision at @A0002) (emphasis added).
USPS has maintained that because the manual ovesinddsailure to orrectCode 91 and 92
address errorare forns of per senoncompliance with the Move Update standard, SCE was not

eligible for workshargate discountfor any of is mailings however justifiable its override
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practicesnight have beenSeeDef. MTD/MSJ at 1213. Yet here, too, USPS falls short.
Defendant has provided no account of how it determines when noncompliance is sufficient to
warrant issuing a revenueficiency assessmenlts internal guidance as to issuing revenue
deficiencies for noncomplianggdismayingly vague USPS’s Management Instructier the
official regulatory document outlinghrevenuedeficiency procedures- provides no explanation
whatsoeger as tdl) the criteria for determining “[o]perational impact deficiencj&y'the period
of time permitted for mailer® bring nonconfaming practices into compliancer 3)whether it
was appropriate to assess a revenue deficiency in ligimnafunications stating the mailer’s
practices wer@ compliance with relevant requiremen8eeManagement Instructioat 1-11
(JA0226-JA0236). The Countadedthrough the 252-page joint appendix, Plaintiff's 3,358
pages of supplemental appendices (including a supplement to the supplemental gppahdix)
Defendant’s 103-page supplemental appendix. Nowhere in these documents did it find a
reasoned account of the how USPS identifies mailers who may be in noncomplidgnktove
Update requirements, how it assesses such noncompliance, and how it deternvnes reve
deficiencies related to such noncompliance. Nor is there any mention of potetngiziimg
factors, such as when agents of USPS have previously advised mailers thedrtbempliance
with the Move Update standard is permissibleas-appears to have been the case here.

The deferential reasonetkcisioimakingstandard requires morette Court Will not
uphold an agency adjudicatiorhere the agencyjsidgment . . . was neither adequately
explained in its decision nor supported by agency precedent.” Fox v. Clinton, 684 F.3d 67, 75
(D.C. Cir. 2012) (internal quotation marks omitted). Furtheggencys “fail[ure] to consider
contradictory record evidence where segidence is precisely oromt” — a persistent problem

the Court has identified above eenstitutes alapse of reasonable and fair decisionmaking
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Morall v. Drug Enforcement Admin., 412 F.3d 165, 167 (D.C. Cir. 2008)failing to

articulate a comprehensible principle governing” how it identifies, agssesr calculates

revenue deficiencie§iegel v. SEC, 592 F.3d 147, 162 (D.C. Cir. 2010), U&RSnpts taetan
unfettereddiscretion to single owtny form ofnoncomplianceno matter the extent, significance,
or reason.As theSiegelcourt described, the “evil of a decision’ of this sort is that it ‘prevent[s]
both consistent application of the law by subordinate agency personnel . . . and etfgative r

of the law by the courts.”ld. (quotingAllentown Mack Sales &erv., Inc. v. N.L.R.B., 522

U.S. 359, 375 (1998)). If the PCSC'’s Final Agency Decision is to be believed, USPS soeld is
a revenue deficiencggainstanymailer that receives workshare discounts if it fuag
noncompliance foany period of time, eveif it immediately corrects the error as soon as it is
discovered.

Here, such an assertion is particularding in light of Plaintiff's observation that “more
than 99.9% of SCE’s mail volume wasaffectedvy the three Move Update issues alleged in the
November 2009 Decision.Am. Appeal at 35 (JA0040). In order to qualify for workshare
discounts, mailers such as SCE must incur significant expenses to complyeMiibve Update
standardeffortsthatsave USPS significant time and resources by piagogrebarcoding,
handling, and transporting maiee39 U.S.C. § 3622(€)). USPS’s position appears to be that
even if a mailer complies with 99% of the requirements and irstiostantialvorkshare
expenses to bring its mailpieceso compliance, a single form of noncompliancesven
accidental, even inconsequentialissufficient to render a revenakeficiencyassessmeriior
100% of a mailer’s discounted rateBhe lack of acomprehensible principle governing
decisions to assess revenue deficiencies against mailers is precisely the dettie tBupreme

Court spoke of, which enables inconsistent application by subordinate agency personnel
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Allentown Mack Sales & Seninc., 522 U.S. at 375. The Court cannot conclude, thhex, t

USPS engged in reasoned decisionmaking because it has failed to establish standards upon
whichits decisions may be consideregasoned

In contrastas Plaintiff notesin some analogous situations, USiSestablished clear
thresholds upon whicth will assess a revenueficiency for noncompliance. In 200R“issued
a rule indicating it would assess. rate differences when a mailer exceeded a five percent
toleranceof mis-sequenced mail in sequenced mailing&rh. Appeal at 33 (JA0O038kiting
Domestic Mail Manual Change to Revise the Five Percent Error Limit tpreé®eed Mailings,
67 Fed. Reg. 63549 (Oct. 15, 200@nphasis added)Plaintiff also points to an audit report by
the Postal Service’s Office of Inspector General, which identifies matime gfroblems the
Court notes aboveSeeU.S. Postal Service Office of Inspector General Audit ReportABR-
10-001, Move Update Program and Investigations (May 12, 2010). Plaintiff sought to
supplement thedministrativerecord with this document, which Defendant has oppo$ee.
Court need not resolve thgsiarrelbecause the OI®eport only explains in broad strokes what
is inherentlyapparent fronthe Court’sexamination of the Revenue Deficiency Letter, Final
Agency Decision, anthe accompanyingdministrativerecordin this casethat during the
relevant time period, USPS provided no concne¢asureso identify and assess noncompkce
with Move Update standard3'he OIG Report is superfluous given the clear problems with
USPS'’s practices identifiable from the record alone.

*

Having reviewed USPS'’s Final Agency Decision imposheyrevenualeficiency

assessmenas well ashe scant evidence supporting it, the Court cannot describe USPS’s

determination as one of reasoned decisionmaking. Although this standard is @ ‘dndtear
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less intrusive” scope of review than is required under the AR2&se Bros905 F. Supp. 2d at
255, the role of judicial review is to do more than merely rubber-stamp agency deeaisiogm
regardless of whether it is substantiated, reasonable, or equitable. Here, leérggen USPS’s
revenuedeficiency assessment and the oe&s evidence, and clear standards necessary to
support that judgment is simply too wide. As soon as SCE discovered that its Code 91 and 92
addres®rrors were not being rectified fixed the practice. Despite previously being told that
its manualoverridepractices were in compliance with Move Update requiremenénd
although they likely\decreased, rather than increased, the rate of RTS UAA-mMEICE ceased
the practice once asked to so do (probably to the ire of its custorBetsnd all of this looms
the fact that USPS has provided almost no evidencatlyatf these practices were the actual
causeof SCE’s “extensive amounts” of returned mailpiecBseRevenue Deficiency Letter at 1
(JA0246). Further, USPS never anywhere offered evidence providing a reasonadtexplz
the extension of the twelve-month limit on revemiaiciency assessmentBinally, the
Service’s claim that it can issueevenue dficiency foranyform of noncompliance, no matte
how trivial, temporary, or unintentional, would invite unfettered discretion to isshe suc
assessments arbitrarily and capriciousiyne Court cannot enforce such a decision.

B. Remand

Having concludedhat the revenudeficiencyassessment heigunfounded, the Court
turns to the question oémedy. USPS argues that the Court cannot remand the Final Agency
Decision back to the PCSC because “there is no authority to support SCE’s rieafuinet t
PCSC, which lacks any statutory role in ratemgkastablish an unpublished rate surcharge for
SCE without any review by the PRC.” Def. Rep. at TBisis too cute by half: not only does it

mischaracterize the appropriate remedy reconsideration ohe amount of the revenue
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deficiency— but it also mischaracterizes the PCSC'’s capatatgrant this relieas the
dedicatedappeals boarthatcan reasseshe revenualeficiency calculation The PCSC itself,
in its Final Agency Decisiongholding the assessmestates that “[fhe role of thgPCSC]in
adjudicating revenue deficiencies is to determine whether or not the defieidsts andf the

amount was calculated correctlyFinal Agency Decision at 2 (JA0002) (emphasis addids.

thuswithin the PCSC’s capacity to reconsiderand recalculate— the appropriateevenue-
deficieng assessmemssued againdRlaintiff.

The Court is confident that, on remand, the PCS@istime considering SCE’s
evidence regarding the source, extent, and significance of its noncompliamd¢onve Update
standards —ean correctly determine a reasoned and redwsoed forthe proper revenue-
deficiency assessmenifter all, Plaintiff repeatedly concedes that it was in violabf the
Move Update standam@hd appears to accept responsibility &araminimum,the actual costs
imposed on the Postal Serviceitsnoncompliance SeeAm. Appeal at 5 (“[E]ven if . . . some
revenue deficiency were warranted, the amount assessed is grossly unreds@habl10) PI.
MSJ at 3637 (asking the Court to “reamd the case for a determination by the USPS of a
reasonable and equitable rate surcharge that does not excegdrihactually caused By
specific Move Update process violations).

C. Constitutional Claims

One final note:n addition to PlaintiffSCount Oneallegations thatSPS’s actions
violate the postal statuteSCE alsoaisesa Fifth Amendmenbue Process challenga Count
Two. Because the Court has resolved Plaintiff's statutory claim, it needautthe
constitutionalone After all,a court shall “resolve statutory questions at the outset where to do

S0 might obviate the need to consider a constitutional issue.” U.S. v. Wells Fargo Bank, 485
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U.S. 351, 354 (1988%ee alsdHeller v. Dist. of Columbia, 670 F.3d 1244, 1250 (DO@. 2011)

(same) Resolute Forest Products, Inc. v. U.S. Deh’Agric., No. 14-2103, 2015 WL 5501830,

at *19 (D.D.C. Sept. 9, 201%ame) The Courtaccordingly does not address the merits of
Plaintiff's argument on this count.
V. Conclusion

In light of USPSS failureto engage in reasoned decisionmaking, the Guaillrgrant in
partand deny in pat®laintiff’'s Motion for ammaryJudgment. Because it determines that
USPS is owed some portion of the revenue-deficiency assessment, howesemiiaats in part
and denies in paBRefendaris Motion for SummaryJudgment on its Counterclaim. Artet
Court remands to tHeCSC to determine a reasonable and reduced redsficeency
assessmermpnsistent with the guidelines set forth in thisi@on.

/s/ James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: Septembet9, 2015
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