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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VIDYA SAGAR,
Plaintiff,
V. Civil Action No. 14-105§RDM)

STEVEN MNUCHIN, U.S. Secretary of the
Treasury,

Defendant

MEMORANDUM OPINION

Plaintiff Vidya Sagar, proceedirmqgo se was hired for a one-year probationary period by
the U.S. Department of the Treasury and was terminated sheftlye the yeagxpired.
According to the notice of termination, the Department decided to fire Sagar trasis
conduct and performance. dgg however, sees it differently aatleges that he wake victim
of age discrimination. He bringlis action against the Departmemtchallenge his termination,
assertinghree claims under the Age Discrimination in Employment Act of 1967 (“ADE29
U.S.C. 8§ 62%t seq.He contends, firsthat he was terminated because of his agsyrsd that
the Department retaliated against him for engagirDEA protected activity; and, thirdhat
he was subjectetd a hostile work environmebecause ofis age. The matter is now before the
Court on the Department’s motion for summary judgment, Dkt. 104. For the reasonddhat fol

the Court willGRANT the Department’'s motion

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2014cv01058/166864/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2014cv01058/166864/127/
https://dockets.justia.com/

|. BACKGROUND

A. Factual Background

On December 20, 2010, Sagar was hivgdhe Internal Revenue Service (“IRS”) as a
InformationTechnology Specialisit the GS15 paygrade. Dkt. 101-2663—4 Pl.'s SUMF |1 8,
11); Dkt. 10421 at 1 (Def.’'s SUMF { 1)He was 62 years old at the timBkt. 104-21 at 1
(Def.’s SUMF 1 1).Sagar was one of several Information Technology Specialists hired to help
the IRS implement the Affordable Care Adtl. (Def.’s SUMF § 1). He was assigned to the
Premium Tax Credit (“PTC") project, which was “build[ing] the applicaticat ttalculates [t&]
applicable tax credit for taxpayersld. (Def.’s SUMF { 2).Over the course @dagar’s tenure at
the IRS, héhadthreemanagers. Thirst two are the alleged discriminating officials: Matthew
Brady,the PTC Section Chief ar8agar’'sdirect managerndPeter Gianakos, the PTC Branch
Chief andSagar'ssecondevel managerld. at 1-2 (Def.’s SUMF 13); Dkt. 64-6 at 6
(Interrogatory No. 11). The thiragar'shird-level managerwas also the individual who hired
him: Gregory Barry, the Director @ompliance and Document Matching, within tR&’s
Affordable Care Act Program Management Offidakt. 104-21at 1, 4 (Def.’s SUMF ] 1, 13.

Barry served as Sagadsrect manager until January or February 2011, when Gianakos
became the Chief of the PTC Branch #imes Sagar’s direct manager. Dkt. 100-25 at 5-7
(Interrogatory No. 18). In July 2011, Brady became the PTC Section Chief and replaced
Gianakos as Sagarsrect managerld. (Interrogatory No. 18). In March 2011, Sagar was
“named the requirements lead for the PTC project.” Dkt. 101-20 at 7 (Pl.'s SUMF { 27). His
“primary responsibility” was to complete the Requirements Plan, IDk-21 at 23 (Def.’s

SUMF 1 6), which “document[ed] the activities, methods, and techniques that w[oulddo®us



perform and support Requirements Development . . . and Requirements Management . . . for the
Premium Tax Credit . . . Project,” Dkt. 85-8 at 7.

According to the Department and one of Sagar’s colleagues, Jonath&adar,began
to have negative encounters” with Lin as early as February 2011. Dkt. 104-@Dedit'?
SUMF 1 4) Although Lindid notimmediatelybring theseencounters to the attention of
managemt, he kept a running list of the episodes on his work computer. Dkt. 104-6 at 7 (Lin
Dep. 42:12-44:19kee idat 22-23 (Lin’s notes).Accordingto those notes, during the first
incident, Sagar (who was not Lin’s supervistegtured” Lin “in the bre& room,” prompting
Lin to email Sagar to ask that they “treat each other with professional cesutd3kt. 1046 at
22. During subsequent incidents, Sagar purportedtiylin that he was “not a team player” and
“hung up” the telephone on hjmmterrupted Lin at a meeting with harsh criticism implying that
Lin had “confuse[d]” two distinct concepts; and, at another meeting, “threw down hisgehc
started to lecture” Lin for having interrupted him, only to thenselfinterrupt another
participant. Id. at 22-23 Finally, Lin’s noteseport that, ah meeting on May 23, 201%agar
“grabbed the [telephone] microphone while [Lin] was speaking and moved it directly inofront
him” and, then, “after he finished [speaking], he threw it across the table [B] binection.”
Id. at 22 As the parties describe it, the “microphone” was an extension of a “spider” eocder
phone, which was typically passed among participants during conferenceSeadRkt. 104-6
at 16 (Lin Dep. 112:4-16); Dkt. 104-21 at 2 (Def.’s SUMF 1 4). Sagar, for higigagyrees
with Lin’s account. He asserts that he “treated Lin with respect anddhiipé Dkt. 112-4 at 4
(Pl.’s Response to Def.’s SUMF); that Lin was “uncooperative [andhhdriagonistic
attitude,”id. at 10; and that Lin “made up [some of the] events [and] distorted facts . . . to get

[an] outstanding [performance] ratinggl’ at 9.



The partieslso disagree about the quality of Sagar’s work as a Technology Specialist.
According to Brady, whethe template for thRequirements Plawas changedhePlan
“needed to be updated to follow the new template,” but Sagar failed to do so in a timegrma
Dkt. 104-8 at 4 (Brady Dep. 35:20-22)lhe Requirements Plan, in Bradwiew, “was not that
complicated’ and Sagar should have been able to update it more quickly and without assistance
from others.ld. (Brady Dep. 37:20-22). But, because Sagar did not do sBrdfext Manager,
WalterKirkland, needed to ask Sagar “numerous times” when the Plan would be completed, and
Kirkland eventually “asked other team members, including Matthew Sikowitz, thethar
GS 15 [Technology] Specialist iIRT{,] [to assistjin completing the . . Plan.” Dkt. 10421 at
2-3 (Def.’s SUMFY 6, 8). Moreover, the Department adds, Sagar once “called a meeting to
discuss the . . . Plan, but[,] because he was not prepared to go forward vBsaidyced tb
cance]] the meeting.”ld. (Def.’s SUMF § 7).Sagaragain paintsa very different picture. He
alleges that, even though “[t]he project requirements were changing,” he sutgessfypleted
the Requirements Plan a timely fashion Dkt. 101-20 at 7 (Pl.'s SUMF { 2%ee idat 7~8
(Pl.’s SUMF 111 3632); Dkt. 101 at 2('Sagar[’'s] three commitments . were completed [on]
time, [and his] performance exceeded [the relevant standardd].§t 31 (“[E]vidence . . .
show(s] that [Sagar] performed at an outstanding/exceptional levé). He further assers
albeitin arguably contradictory termsthathe did so without assistance from others. Dkt. 56-17
at 3 (“With team input, thfPlan]was completed by me from start to finish.”). As to the meeting
that Brady claims to have adjourned prematurely, Sagar conteatithe meetingvasscheduled
to last for “one hourand thathe meeting, in fact, “lasted an hour.” Oral Arg. Tr. (Rough at

12:12-13).



In September 2011, Brady turned his attention to whether Sagar’'s employithethiew
Department should be terminated before the end of his probationary period. Accordiadyto Br
he was not only concerned about Sagar’s performance, but had personally observed a number of
“ongoing behavioral issues” involvirfgntagonistic” interactions with “other team members.”
Dkt. 64-6 at 34see idat 33-35 (Brady’s narrative explanation, which was submitteti¢o
Labor Relation®epartmentfor why he recommended Sagar’s dismissal). Brady noted, for
example, that “[w]hen someone wished to spéd&agat would hold up his hand and instruct
[the person] in a firm voice not to interrupt him and” would admonish that person for “being
rude,” and that, as a result, “many of his team members [would] not speak while etirgme
with him due to intimidation anfear of being shut down.” Dkt. 64-6 at 34. On other occasions,
according to Brady, when “confronted with” a disagreement, Sagar would “salyfahd;l!
shut up now,” and [would then] stop talking and . . . [would stop] provid[ing] input to the’team.
Id. Around this time, Brady asked other PTC staff whether they hadifimdities working
with Sagar, and Lin showed Brady the notes that he had kept regarding Sagarierbebkt.

104-8 at 3 (Brady Dep. 33:14-19); Dkt. 104-6 at 7 (Lin Dep. 43:10—44:3).

Toward the end of Septemb@&radycompleted Sagar'annual evaluation, which
referred tahese conduct ises. Bradwwrote, for example, that Sagar needed “to work more
cooperatively with peers to promote a team environment;” that he “should . . . provide input eve
when there are disagreements with team memberfshadld] not shut down as [he has done] in
meetings; andthathis demeanor at meetings “contribute[d] to a hostile environment.” Dkt.
1049 at 7. The evahtionalso raised performance issues, noting that, “[a]s a senior technical
staff member, $agal should be able to complete assigned tasks witth@intervention of the

manager and project manager[,] as was the case for completing the Requiréamghén e that



a “meeting hada be shut[ Jdown by the managdr@cause Sagar’s presentation “was not ready
to be reviewed.”ld. Based on these stated concernsyréhreew ratedSagar’s performance as
“[m]inimally [s]atisfactory.” Id. at 9.

On September 29, 201Brady met with Sagdo present the evaluatiorDkt. 1044 at
34 (Brady Decl. § 7) Although the exact timeline is not crystal clear, at some point, Sagar
“informed” Brady and Gianakos thdte evaluatiorfwas not consistent and was not true.” Dkt.
101-3 at 5. In addition, Sagassertthathe met withGianakos “around October 3, 2011” for “a
few minutes” and told him that “the review wagorrect, biased and vindictive,” and that he met
with Brady later that same afternoon, wdadhe would “look into the review on ceipt of
[Sagar’'s] response.id. Sagar sent his “response” to Brady on October 5, 2@il1Among
other things, his responasserted that “there seems to be some misunderstanding since | don’t
interrupt the thought processes of others that may be equally applicable or don’'t know the
complete picture/context of the issue/discussiddit. 56-17 at 2. Sagar’'s resporasso
suggested thagoing forward, he could improve workplace relations by bringisgxperience
as a graduate school teacher torledostering the expression of “diverse opinionkd? And,
with respecto the Requirements Plan, the respamsted that there was a “new tempjataat
“[tlhe contents were still getting revised as we proceeded to complete” the Rldwyelgot t
done relatively quickly;” and thatjw]ith team input, the [Plan] was completed by me from start
to finish.” Id. at 2-3.

Brady and Gianakosionetheless, decided to “recommend termination during [Sagar’s]
probationary period.” Dkt. 104-21 at 4 (DefS&MF{ 12). On October 27, 2011, Gianakos
met with Sagar and gave him the option of either resigning or waiting to réaemréten

proposal/termination letter.” Dkt. 41 at 23. When Sagar declined to resign, Gigeakdagar



a letter dated October 27, 201dotifying Sagarof his decision to terminatkis employment

with the IRS Dkt. 1044 at 2-4. The letter noted that Sagar was a probationary employee and
that “[t]he purpose of the probationary period was to allSagg} the opportunity to
demonstrataheskills, performance, and conduct necessargontinuedemployment with the
Federal Government.Id. at 2. The letter then listed five “incidents in which [Sagar] failed to
meet the expectations of [his] pien [or] displayed unprofessional behavior,” including:

Q) On May 23, 2011, you displayed unprofessional behavior during a [meeting
when] you grabbed the microphone from a colleague while he was
speaking|[,] placed it in front of yol[,and, after] you spokg . . . threw it
acrosslie table in the other employee’s direction, which was very disruptive
to others in attendance.

(2) On May 26, 2011, you proceeded to chastise another employee after he
interrupted you during a group discussion. You were visibly upset and
proceededo tell this employee thdgentlem[eh should not interrupt other
people while they speak],]Jy]et . . . you displayed this very behavior when
another team member was speaking.

3) On August 12, 2011, you were assigned as Requirements Manger for the
PTC Project and were responsible for producing the Requirements Plan.
The template for this project had been updatgdollow-up conversations
were required to further explain your responsibility to revise the plan
documentation. You still did not understand your role as Requirements
Manager, even after several follayp meetings regarding the same. As a
result, it became necessary to assign several juniomseaiffbers to assist
youwith the [P]an.

(4)  On August 22, 2011, you scheduled a meeting and invited the entire team;
however, you were not prepared to present and proceeded to make
corrections during the discussion. Consequently, your manager made an
executive decision to adjon the meeting and asked others to step in and
complete the document to avoid further delay.

(5) On September 29, 2011, your manager met with you to discuss both
performance and conduct issues. At this time, he offered advice on how to
improve your communication and leadership skills. Unfortunately, you did
not agree that there was any need for improvement.



Id. at 23. The letter concluded that, “[a]lthough you have been counseled regarding the
deficiencies in your performance[,] there has been no improvement in your pertar@s an
Information Technology Specialist,” and thus “[i]t is my decision to sepgoatédrom the
Federal Service during your probationary period for your performance defese’ Id. at 3.

A few days laterSagar wrote to Barprhis thirdlevel managerto alert Barry to
“certain events” that had affected Sagar’s “career at the IRS.” Dki2@@d 2. He explained
thathis annual performance revi@mame as “a shock” arttlat the evaluation was a “180
[-]degree distortiori. Id. He went on to assert that Was“one of the best in the technology
field;” that he had “undertaken all assigned tasks;” and that, based on his “superior padorman
there [washo cause for the proposed threat of removal actitth."Sagaralsoasked that Barry
“consider [him] for one of the vacant positions [on] other projedid.’at 3. Barry was
unpersuadedindhe executed th8tandard Form 52erminating Sagar’'s employment with the
IRS, effective November 2, 2011. Dkt. 104-20 at 2—3. On that same day, moreover, Sagar
received Gianakos’s letter dat@dtober 27, 2011, setting forth the grounds for termination.
Dkt. 104-21 at 4-5 (Def.’s SUMF { 14); Dkt. 184t 2

On November 4, 2011, Sagar sought equal employment opportunity (‘EEO”) counseling
regarding “[w]hether [he was] disparately treated on the basis of [a]ge” eéhesas fired. Dkt.
104-10 at 2-3 (EEO Counseling Report). Aboutezk laterhe lodged a formal complaint with
the Departmentasseting that his terminatiowasthe product ohge discriminatiomand
retaliationand requesting reinstatement and backdakt. 104-11 at 3The Department
conducted an “administrative investigatiorDkt. 10421 at 5 (Def.'s SUMF { 18). Although
neither partyhas directed the Courd any formal findings or decisiomsndered irthe

Department’s administrative process, the Department presumably $aggds termination.



B. Procedural History

Following the conclusion of the Department’s “administrative investigatiogaiSided
this action. Dkt. 1021 at 5 (Def.’s SUMF | 18)eeDkt. 1. His amemed complaint, Dkt. 41,
initially assertedix claims, which the Court construed in an earlier memorandum opinion as
follows: age discrimination, retaliation, and hostile work environment claims undabiga,
29 U.S.C. § 62kt seq(Counts 1, 4, and 6lwvo claims based otine Department’s alleged
violation of ethical rules and regulations under the Administrative Procedu&ARA”), 5
U.S.C. § 70%t seq(Counts 2 and 3gnd a aim under the Whistleblower Protection Act, 5
U.S.C. § 2302(b)(8) (Count 55agar v. Lew211 F. Supp. 3d 262, 265 (D.D.C. 2016). On the
Department’s motion to dismisthe Court dismisse8agar’s claims under the APA and the
Whistleblower Protection &t. Id. at 263. Accordingly, the onlglaimsremaining are Sagar’s
three claims under the ADEAId. Sagarand the Department both moved for summary
judgment. SeeDkt. 101 (Sagar’s motion); Dkt. 104 (Department’'s motion). The Gwatd
oralargument on March 14, 2018, and the Court denied Sagar’'s motion because he “failed to
offer uncontroverted evidence” establishing that he was entitled to judgmentadteaof law
on any of his three claims. Minute Order (Mar. 31, 20¥8)cordingly, d that remains before
the Court is the Department’s motion for summary judgment on Sagar’s thie& glBims.

[I. LEGAL STANDARD
The moving party is entitled to summary judgment under Federal Rule of Civildarece

56 if he can “show(] that there is igenuine dispute as to any material fact and [that he] is

1 Sagar’s motion for summary judgment asserts that “[t]he survivaims! include
“[h]Jarassment and [r]etaliation” under the ADEA and Title VII. Dkt. 101 at 1. Sagarever,
does not allege discrimination based on any characteristic other than ageexmigiagd in the
Court’s earlier memorandum opinion, his onlynaning claims fall under the ADEASagar
211 F. Supp. 3d at 263.



entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The party seekimgusum
judgment “bears the initial responsibility” of “identifying those portioatthe record that
“‘demonstrate the absence of a genuine issue of material @2elotex Corp. v. Catretd77 U.S.
317, 323 (1986). A fact is “material” if it could affect the substantive outcome otitiaion.
SeeAnderson v. Liberty Lobby, In@77 U.S. 242, 248 (1986). And a dispute is “genuine” if the
evidence is such that a reasonable jury could return a verdict for the nonmovingSe&Sgott

v. Harris, 550 U.S. 372, 380 (2007). The Court, moreover, must view the evidence in the light
most favorable to the nonmogmarty and must draw all reasonable inferences in that party’s
favor. SeeTalaverav. Shah638 F.3d 303, 308 (D.C. Cir. 2011).

If the moving party carries this initial burden, the burden then shifts to the nonmoving
party to showhat sufficient evidere exists for a reasonable jury to find in the nonmoving
party’s favor with respect to the “element[s] essential to that party’'saad@n which that
party will bear the burden of proof at trialltl. (quotingHolcomb v. Powe]l433 F.3d 889, 895
(D.C. Cir. 2006)). The nonmoving party’'s opposition, accordingly, must consist of more than
unsupported allegations or denials and must be supported by affidavits, declarattime, or
competent evidence, setting forth specific facts showing that theremuang issue for trial.
SeeFed. R. Civ. P. 56(cfelotex 477 U.S. at 324. That is, once the moving party carries its
initial burden on summary judgment, the nonmoving party must provide evidence that would
permit a reasonable jury to find in his fav@eelLaningham v. U.S. Nay$13 F.2d 1236, 1241
(D.C. Cir. 1987). If the nonmoving party’s evidence is “merely colorable” or “goifgiantly

probative,” the Court should grant summary judgmeiberty Lobby 477 U.S. at 249-50.
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[11. ANALYSIS

The ADEA prohibits the federal government from discriminating against its employees
aged forty or older on the basis of age, 29 U.S.C. § 633a(a), and from retaliatingthgainistr
complaining about age discrimination, 29 U.S.C. § 623f#eGomezPerez v. Potter553 U.S.
474, 479 (2008)Kilby-Robb v. DeVq246 F. Supp. 3d 182, 193 (D.D.C. 2017heFtatute’s
prohibition on age discrimination, moreover, takes two fornmzans federal employefsom
taking agebasedadverse employment actions against their employeekit bars them from
subjecting their employees “to ‘discriminatory intimidation, ridicule, and insudt ith
‘sufficiently severe or pervasive to alter the conditions of the victim’s @mnpgnt and create an
abusive working environment.’Baloch v. Kempthorné50 F.3d 1191, 1201 (D.C. Cir. 2008)
(citation omitted). Invoking all three prohibitions, Sagar asserts that thetDepaterminated
his employment because of his age, retaliated against him for engaging in ADtE&tgxut
adivity, and subjected him to a hostile work environment because of his age.
A. Termination Claim

Sagairfirst alleges that he was terminated from his position as a probationary Tepghnolo
Specialist at the IRS because of his age. To prevail on an ADEA discriminaiionthe
plaintiff must establish (1) that he “suféet an adverse employment action” §Bgthat his
employer took that action “because of” his ageady v. Office of Sergeant at Arna20 F.3d
490, 493 (D.C. Cir. 2008%ee Wilson v. Co¥53 F.3d 244, 247 (D.C. Cir. 2014) (noting that
courts “generally apply the same approach in ADEA cases . . . as [they] dlz iMITitases”).
The plaintiff may meet this burden with either direct or circumstantial evidence of
discrimination. Holcomh 433 F.3d at 899. Where the plaintiff relies on indirect or

circumstantial evidence of his employensent, his claim is evaluated under the familiar
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burdenshifting framework oMcDonnell Douglas Corp. v. Greedll U.S. 792 (1973)See,
e.g, DeJesus v. WP Co. LL.841 F.3d 527, 532 (D.C. Cir. 2016) (Title VIl and ADEA
discrimination);Jones v. Bernank&57 F.3d 670, 677 (D.C. Cir. 2009) (Title VIl and ADEA
retaliation). “Under this formula, an employee must first make out sadame case of
retaliation or discrimination. The employer must then come forward with a legitimate,
nondiscriminatory or nometaliatory reason for the challenged actiomMbrris v. McCarthy 825
F.3d 658, 668 (D.C. Cir. 2016) (citations omitted).

Once the employer proffers a legitimate, +thscriminatory or norretaliatory reason,
however, the Court “need notard should net-decide whether the plaintiff actually made out a
prima facie case.Brady, 520 F.3cat494. Instead, the Court should decide only two questions:
“Has the employee produced sufficient evidence for a reasonable jury to findt[ttjeha
employer’s assrted . . . reason was not the actual reason and [2] that the employer intentionally
discriminated against the employee on the basis of [agd]?5ee DeJes,841 F.3d at 532—-33
(applyingBradyto ADEA claims);accordMorris, 825 F.3d at 668Allen v.Johnson 795 F.3d
34,39 &n.4 (D.C. Cir. 2015).

The Court evaluates whether the plaintiff has carried this burden “in light edtdle
circumstances of the case,’ asking ‘whether the jury could infer disctionrfeom the
combination of (1) the piatiff's prima facie case; (2) any evidence the plaintiff presents to
attack the employer’s proffered explanation for its actions; and (3) amgfwevidence of
discrimination that may be available to the plaintiff . . . or any contrary evideatmaybe
available to the employer."Nurriddin v. Bolden818 F.3d 751, 758-59 (D.C. Cir. 2016)
(alteration in original) (quotinglamilton v. Geithner666 F.3d 1344, 1351 (D.C. Cir. 2012)).

“[T]he ultimate burden of persua[sion] . . . remains at all timisthe plaintiff.” Jackson v.

12



Gonzales496 F.3d 703, 706 (D.C. Cir. 2007) (quotiRgeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 143 (2000)).

Here, the Department has proffered a number of legitimate, nondiscriminedsons
for Sagar’s tanination: his unprofessional and at times hostile behavior toward e d@ss;
his performance in preparing the Requirements Plan; and his reluctance talzaicleist
conduct and performance required improvement. Dkt. 104; segDkt. 1044 (termination
notice). The Court, accordingly, must decide (1) whether Sagar has “produdeiersuff
evidence for a reasonable jury to find that the [Department’s] reason wie ramtual reason”
why he was fireé&nd (2) whether Sagar has “produced giidint evidence for a reasonable jury
to find that . . . the [Department] intentionally discriminated against [himEdbas age Brady,
520 F.3d at 494.

1. Direct Evidence of Age Discrimination

The Court must first assess whether Sagar has adduced tlod tyyeet evidence that
would preclude summary judgment in favor of the Departm®et Vatel v. All. of Auto. Mfrs.
627 F.3d 1245, 1246-47 (D.C. Cir. 2011) (evaluating a claim under the D.C. analogue to
“federal antidiscrimination laws”)Coats v. DeWds 232 F. Supp. 3d 81, 87 (D.D.C. 2017).
According to Sagar, a number of aggated comments made by Brady and Gianakarsd their
“surrogate[s]—meet this burden. Dkt. 101 at 34—-35. As explained below, the Court disagrees.

Under Sagar’s theory of the case, Brady and Gianakos (his first- and $eveind-
managers) decidetd fire him because of his age and then convinced Barry, hislévied-
manager, to approve that decisi®eg e.g, Dkt. 101 at 49. Sagar offers no evidence that Barry
held agebased animus, and, indeed, it was Barry who interviewed and hired Sagar less than a

year before Sagar was terminated. Dkt. 100-24 at 2. As the district court held in AncASHE
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that Sagar brought against another former employer, “[f]iring a protectddyram ‘relatively
short time’ after hiring him creates a strong inference against age dis¢iomihé&agar v.
Oracle Corp, 914 F. Supp. 2d 688, 696 (D. Md. 2012) (citation omittaidid, 523 F. App’x
999 (4th Cir. 2013). That, however, does nspdse of Sagar’s claim. Under the “cat’s paw”
theory, “an employer can be liable when a direct supervisor harbors drstionyi animus and
influences the ultimate decision maker, even if that decision maker lackssangnohatory
animus.” Noisette v. Lew211 F. Supp. 3d 73, 94 (D.D.C. 2016) (citBtgub v. Proctor Hosp
562 U.S. 411, 419 (2011)). Thus, the Court must still consider whether Sagar has proffered any
evidence from which a reasonable jury could find that Brady or Gianakos decidaditater
Sagar’s employmeriiecause of his age. The Court first concludes that Sagar has failed to offer
any direct evidence of any such dzpsed animus.

Starting with Brady, Sagar asserts that Brady “commented about [his] afgaafjdhat
[he] looked great for [his] age,” Dkt. 101 at 34, “inquired about [his] age,” and told Sagar on
“multiple” occasions that he “was old and experienced,” Dkt. 101-3 at 10. AcceptiagsSag
description of events as true, as the Court must at this stage of the proabedmgemarks
demonstrate that Brady was aware of Sagar’s age. But they do no more thamciiagy
certainly do not constitute direct evidence of-8gsed animus in any employmeatated
action. Such innocuous remarks “unrelated to the relevapiogment decisiondo] not,
without more, permit a [reasonable] jury to infer discriminatioMdrris, 825 F.3d at 66%ee
also DeJesus841 F.3d at 536 (samdglliott v. Acosta--- F. Supp. 3d--, 2018 WL 575559at
*6 (D.D.C. Jan. 26, 2018) (saméypha v. Architect of the Capita282 F. Supp. 3d 308, 321
(D.D.C. 2017) (“[T]he alleged discriminatory statements cannot include meag tstmarks’

that have no bearing on the adverse action being challenged.” (citation omitest)jreMills
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v. Didrict of Columbia 278 F. Supp. 3d 167, 177 (D.D.C. 2017) (quoiayris, 825 F.3d at
669).

Sagar does identify one comment that he alleges was tied to the relevant employmen
decision: when Sagar “reminded” Brady about the need to complete his apptaibal, Brady
allegedly responded, “You are very senior[;] we have time to get it done.” Dkt. 101 at 35; Dkt
101-3 at 11. Itis not at all clear to the Court what inference Sagar would dravihisom t
statement. lis clear, however, that no reasotejury could find that a reference to Sagar’s
seniority, even in the context of the timing of his appraisal, constitutes dirdehee of age-
based animus.

The remarks that Sagar attributes to Gianakos are even less probativeerttethat
Gianakos once asked another employee, Matthew Sikowitz, tiiad@mployee’setirement
plans, Dkt. 101 at 35, and that, when yet another employee, Walter Kirkland, referred/to And
Rooney’s retirement from the television show “60 Minutes,” Gianakos said thatduddhave
let [Rooney, who was 92 years old,] retire 10 years ago,He alsoreports that, when
Gianakos was escortiragarfrom the building, Sagar asked Gianakos about Gianakos’s
“injured knee,” and Gianakos replied that “he [may be] getting dttl.at 35; Dkt. 101-3 at 12.
None of this comes close to constituting direct evidence that Gianakos discrih@gatest
Sagarbecause of his age or that Gianakos held anypaged amnus toward anyone. Andy
Rooney once remarked, “It's paradoxical that the idea of living a long lifeabgpimeeveryone,
but the idea of getting old doesn’t appeal to anyone.” That none of us like gettin¢pbldast
after a point)that we may blameur ailments on our age; and tlzanakosmay have grown
tired of Andy Rooney’s brand of humor after more than three decades does notreflect

workplace bias against older employees.
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Finally, Sagar contends that comments made by various “surrogateHay and
Gianakos show that Brady and Gianakos discriminated against Sagar bedassagef Each of
thesestatements fail for two reasanBirst, the statements “cannot constitute direct evidence of
discrimination because they were not made by sommevho participated in the decision to
terminate” SagaiSteele v. Carterl92 F. Supp. 3d 151, 166 (D.D.C. 2016) (citWison 753
F.3dat 247;Holbrook v. Renpl196 F.3d 255, 260 (D.C. Cir. 1999)), and, despite Sagar’s use of
the term “surrogate,” thie is no evidence that any of these individuals spoke on behalf of Brady
or Gianakos or with their encourageme8tcondthese statements do not reflect any bias in any
employmentrelated matter. Walter Kirkland, an IT Project Manager, for examplpppedly
told Sagar that kethat is, Kirkland—had worked at Verizon for 26 years and then asked Sagar
“how long” he had worked at his previous place of employment. Dkt. 101 at 34. Kirkland also
allegedly commented to Sagar, “[Y]our daughter is married@uics great compared to you,
you must be in [. . .] ?’Id. Another employee, Mariamma Cherian, reportedly told Sagar that
she had seen his “daughter’s wedding pictures” and said, “[Y]ou must be quite,kelusg to
retirement.” Id. And Lin, whoclashedwith Sagar on several occasions, allegedly said to Sagar
on his birthday, “I am not yet 60, what about you?” Dkt. 41 at 8-9 (Am. Compl. {L4B)vas
only a couple years younger than Saagahe time.SeeDkt. 104 at 21. Even if some of these
comments were impolite, none of them would permit a reasonable jury to firigr&aiyt or
Gianakogecided to terminat8agar because of his age.

2. Circumstantial Evidence of Age Discrimination

An ADEA plaintiff may alsodefeata defendant’s motion for sumary judgment by
offering circumstantial evidence that his employer’s “asserteedismmiminatory reason” for

taking the adverse employment action “was not the actual reason and that theeemplo
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intentionally discriminated against the employee on tlsesha” his age.Brady, 520 F.3d at
494; see also Johnson v. Interstdgmt.Co, 849 F.3d 1093, 1099 (D.C. Cir. 2017) (applying
Bradyin an ADEA case). In deciding “whether summary judgment . . . is warrantéuoefo
employer, the court [must] consifleall relevant evidence presented by the plaintiff and
defendant,’including circumstantial evidenc@&rady, 520 F.3d at 495. A plaintiff might, for
example, attempt “to show that the employer’s stated reason for the employmenwastioot
the actual reason,” that the “employer [was] making up or lying about the undddgts that
formed the predicate for the employment decision,” that “the employer treatsg’ gbunger
“employees . . . more favorably,” that the employer’s account of what happemapkdiaver
time or that the employer offered inconsistent reasons for acting, that the engsdogrally
treated @der employees less favorably, or that the employer failed “to folloabksihed
procedures or criteria.Td. at 495 & n.3.

Asthe D.C. Circuit has reiteratedpwever the “relevant factual issue” on summary
judgment isnot “whether the underlying . incident occurred.”ld. at 496. Instead, the question
is “whetherthe employer honestly and reasonably beliévedt the incident occurredd.; see
also Johnson849 F.3d at 1100 n.2 (“Even if Johnson had produced sufficient evidence to
dispute whether the infractions occurred, Johnson did not provide sufficient evidencertm call i
guestion whether hotel managemdrdriestly and reasonably believélat the infractions
occurred.”);Morris, 825 F.3d at 671 (Plaintiff “must raise a genuine dispuée theemployer’'s
honest belief in its proffered explanationdgcord DeJesys841 F.3d at 533airston v.
Vance-Cooks773 F.3d 266, 273 (D.C. Cir. 201#)ampton v. Vilsack485 F.3d 1096, 1101 n.8
(D.C. Cir. 2012)Vatel 627 F.3chat 1248. And “[i]f the employer’s stated belief about the

underlying facts is reasonable in light of the evidence, . . . there ordinardybiasis for
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permitting a jury to conclude that the emplpigelying about the underlying factsBrady, 520
F.3d at 495.

Sagar'sprincipal argument is that the Department’s stated reasons for firing him viere no
true and were pretext for age discriminatiand that a reasonable jury could find discriminatory
intent based on the Department’s subterfugeeReeves530 U.Sat 147;Cones v. Shalalal99
F.3d 512, 519 (D.C. Cir. 2000). In order to appraise the force of this contention, the Court must
consider both the stated reasons for the Department’s acttbany controverting evidence
offered by Sagar. That process is complicated by the fact that Sagareisdingpro se and he
makes a number of sweeping statements denying that the events occureedegsattiment
reported. He declares, for exampléat the Department “made up events that were disclosed” in
the termination letter, that “[tjhe performance appraisal conducted by Braglpot factudl
and that “Brady made up things and was not honest in his observations.” Dkt. 101R2@n3.
thes and other similar assertions, it is difficult to discethrether Sagar disputes the
Department’s characterization of events or, instead, disputes whether the ieviacts
occurred. Itis also unclear whether he disagrees with minor details about tiss swemtas the
precise day on which they purportedly occurred, or whether he disagrees with the déssentia
substance of what the Department reported.

In light of Sagar’s failureneaningfully to controvert thepecificevidence offered in
support ofthe Department’s motigrthe Court might have concluded that Sagar had failed to
“provide evidence that is sufficient for purposes of summary judgment to cast dohbt on t
adverse employment record established by the large volume of” evidehospn 849 F.3d at
1100, which includes Sagar’s performance evaluation, Dkt91@4e termination letter, Dkt.

104-4, Lin’s notes, Dkt. 104-6 at 22—23, and Brady’s account of why he recommended Sagar’s
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dismissal, Dkt. 64-6 at 33—-35. But, in light of the Court’s obligation to congtousepleadings
liberally, see Erickson v. ParduS851 U.S. 89, 94 (2007), the Court provided Sagar with the
opportunity at oral argument to clarify the nature and extent of his deSie¢ésed. R. Civ. P.

56(e) (“If a party failgo properly . . . address another party’s assertion of fact as required by
Rule 56(c), the court may . . . give an opportunity to properly support or address the fact . . ..”)
With those clarifications in mind, the Court will review each of the fat®nalesthat the
Department identified in its termination letter.

First, the Department stressed Sagar’s “unprofessional behavior” at a meeting and, i
particular, the fact that he grabbed the spider conference telephone extensioa tibeague
while [that person] was speaking,” “placed it in front” of himself, and, after he was done
speaking, “threw” the microphone “across the table” in the direction of his colle&akie104-4
at 2. Unsurprisingly, the termination letter reports that this actui@s Yery disruptive to others
in attendance.”ld. In his motion for summary judgment, Sagar respdhdshe “is not a
psychiatric patient to grab microphones and throw them when done,” that Lin+eegrded
this event in his notes, which he later gav8tady—“perceived something that was not there,”
and that “[tlhe event was concocted” because the Department “want[ed] to terminatdktim
101 at 37-38.

When asked about this at oral argument, however, Sagar explained that “it was [his]
practice atitnes to move [the microphone] towards [him]self, but . . . never . . . when someone
else was talking” and that “it was [his] practice at times to toss the microphora. ArQ. Tr.
(Rough at 11:37). He acknowledged, however, that he did not recatidtheular meeting”
cited in the termination letter, that he did not recall “whether [he] took the microptuone f

someone else whilghat person was] speaking,” and that he did not recall whether he “tossed or
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threw the microphone [in] someone else’wdion.” Id. (Rough at 11:39-40). He also objected
to Lin’s suggestion that the only “proper way” to give thlegphone to someone else was to pass
it handto-hand. Id. (Rough at 11:40).

Understood in this light, Sagar’s opposition offers insufficient evidence to permit a
reasonable jury to conclude that teéphone incident did not occur and that LisBrady, and
Giamakos concocted or distorted the episode as pretext for discriminating agaimdietagese
of his age Sagaiconcedes that he does not recall the meeting and that he would, at times, “toss
or thr[o]Jw the microphone [in] someone else’s directiold” (Rough at 11:39-40). Lin,
however made notesegarding the incident. Dkt. 104-6 at 7 (Lin Dep. 42:12—-44:18Ke the
termination letter, those notes state that Sagar “grabbed the microphone wiiest
speaking,” “moved it directly . . . in front of him,” and then “threw it across the tableihis
direction when doneld. at 22. There is no evidence suggesting that Lin, who was himself 59
years old, harbored any age-based animus toward Sagar. To be sure, Lin anda$agar m
have gotten along. But there is no evidence that would permit a reasonable ijaiythadf Lin
fabricated his notes for the purpose of sharing them with Brady months latéinthad
developed a plan to induce Brady to fire Sagar, and that Lin was motivated bysageabhenus.
Moreover, even if the events did not occur precisely asddardedand as Brady repeated, “the
relevant factual issue” is not “whether the underlying . . . incident occurredtlgxas it was
recounted in the termination letter, but whether the deciding officiatghose who may have
influenced their decisionsge Noisette211 F. Supp. 3d at 94—"honestly and reasonably
believed” that it occurred as it was recount8dady, 520 F.3d at 490 (citinGeorge v. Leavift
407 F.3d 405, 415 (D.C. Cir. 200%)ischbach vD.C. Dep’'t ofCorr., 86 F.3d 1180, 1183 (D.C.

Cir. 1996)).
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Secondthe Departmentiso relied upon an incident in which Sagar purportedly
“chastise[d] another employee after he interrupted [Sagar] durinmua discussion.” Dkt. 104-
4 at 2. Sagar, who was “visibily upset,” told the employee that “gefg]arshould not interrupt
other people while they speak,” but then himself interrupted “another team membeg’tterin
same meetingld. Lin recorded in his notes and testified at his deposition that he was the other
employee in this interaction and that Sagar “thr[e]Jw down his pétstart[ed] lecturing [him
on] how gentlemen should not interrupt other people while they speak,” and later interrupte
another employee. Dkt. 104-6 at 17 (Lin Dep. 114:16-115:2). In his opposition brief, Sagar
argues that this rationale for his tenation was also pretextuaHe asserts, for example, that
the story of what happened “is all concocted,” that Lin “habitual[ly]” inteted Sagar, and
“[tlhere was no need for [the] interruption in a sane technical discussion.” Dkt. 101 ate38. H
alsoasserts, moreover, that Lin “concocted” the story “for pay to playposes and that he
“was given [an] outstanding rating [as] award.” Id. at 39. Once again, however, the basis for
Sagar’s conclusory assertions is unclear.

When asked to clarify at oral argument, Sagar conceded that he did not, in fdct, recal
whether he said anything to Lin about interrupting him while he was speaking, alti®ugh
explained thait was his general practice not to interrupt others. Oral ArgiRough at 11:41—
42). Sagar’s inability to recall the meeting in question means that the Departiaetotzs
account of this event, like the telephoneident, remans largely undisputed and thaagar has
failed to offer any evidence that would permit a reasonable jury to find thagdbedsstated
reason for his termination was pretextual. The Department, in contrast, has praduced s
testimony indicating that the incident occurred. Sagass pleadings, moreoveronfirm that

he was frustratd by his interactions with Lisee, e.g.Dkt. 101 at 38 (referring to Lin’s
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interruptions as “habitual,” to Lin’s “antagonis[m],” and to Lin’s “shallowtteical
capabilities”),providing further support for the Department’s conclugiaat their working
relationship had become toxic. But, in any event, the Court need not decide whether Lin’
account of what happened is accurate or fair. All that matters for presenégrirpavhether
Sagar has offered “sufficient evidence to calbiqtiestion” whether the deciding officials—
Brady, Gianakos, and Bary“honestly and reasonably believed’ that that [misconduct]
occurred,”Johnson849 F.3d at 1100 n.2, and he has failed to offer any evidence that would
permit a reasonable jury to find that they doubted, or had reason to doubt, Lin’s rendition of the
relevant events

Third, the Department raised performance concerns about Sagar’s role as “Requirements
Manager for the PTC Project,” and, in particular, asserted:

On August 12, 2011, you wesssigned as Requirements Manager for the PTC

Project and were responsible for producing the Requirgsjéian. The template

for this project had been updated|,] but folloyw conversations were required to

further explain your responsibility to revise the plan documentation. You still di

not understand your role as Requirements Manager, even after severalujpllow

meetings regarding the same. As a result, it became necessary to assign several

junior staff members to assist you with {Rglan.
Dkt. 104-4 at 3. Sagdirst argues that the stated concern with his performance is false because
he was assigned to serve as the Requirements Manager in February 2011 and not on August 12,
2011, as the termination letteuggests Id. (“Sagar was the [R]equirements [M]anager all along
....). That, however, is a quibble with a minor detail and not with the substancesttdte
concern. All agree that Sagar received the assignment before August 12, 201AdyAs Br
explained ahis deposition, the reference to August 12, 2011 in the letter was not intended to

refer to the date he received the assignment but to when Sagar’s performarateassighment

fell short. SeeDkt. 104-8 at 4 (Brady Dep. 35:9-17). Although inartfully phrased, there is no
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suggestion in the letter that the purported shortcomings in Sagar’s perfornaahaeything to
do with the date he was originally assigned the role of Requirements Mawattercontrary, if
he had been assigned that role on August 12, 2011, there woeltéawv little basis to criticize
his performance during what would have been his first days in a new role. sSagafactual
objection, accordingly, is based on a misreading of the letter and, more imporgantly, i
immaterial to thesubstance of thBepartment’s criticism of his performanc&ee Liberty

Lobby 477 U.S. at 24&ichardson v. Nat'l Rifle Ass'®871 F. Supp. 499, 503 (D.D.C. 1994)
(the factual assertions “either do not support [Plaintiff's] allegatiomeomamaterial”).

Sagar also disputéise letter's assertion th&bllow-up conversations were required to
further explain [his] responsibility to revise tfiglan documentation.” Dkt. 104-4 at 3. When
the Court askedt oral argument whether he disputes thase conversations occed or merely
disputes that they were “required,” Sagar conceded that the conversationsdocsag@ral
Arg. Tr. (Rough at 11:50-51).[T] hey were not requiredin his view, however, and merely
took place’because [management] wanted the others to learn from [his] experiddc@Rough
at 11:50-51). But Sagar offers no evidence to supposplisulation why his managers initiated
the conversations. The Department, in contrast, has offered competent evidesgppbds the
letter’'s descriptiorof the relevant eventsSee, e.g.Dkt. 62-7 at 11 (Brady Dep. 38:1-18); Dkt.
104-7 at 8 (Sikowitz Dep. 113:4)%-8To be sure, Saganay sincerely believe that the meetings
were not necessary, and he may even be right. But it is not the Court’s role to fiut titeel
place of Sagar’'s managers and to decide what was necessary, or, indeed, toliheleSagar
performed weH—or nd. See Brady520 F.3d at 495. Rather, the Court’s role is limited to

determining whether Sagar has produced evidence that would permit a reasonabléndry t
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that the termination letter includes statements that the deciding officials believefhteeband
that those statements were included as a pretext for discrimin&diofle has not done so.

The same is true with respect to the next sentence of the termination lettarddmsga
not dispute that “several follow-up meetings” took place heudisagrees with the assessment
that he “did not understand [his] role as Requirements Manager” even after thenpdcdkt.
104-4 at 3seeOral Arg. Tr. (Rough at 11:553). As Sagar explained at oral argument, what he
disputes is the premise tha did not know what he was doing. Oral Arg. Tr. (Rough at 11:52—
53). In Sagar’s words, “No discussion was necessary[;] | knew my |db(Rough at 11:52).
Subjective, personal assessments of that type, however, are insufficient isteataidbé issue
of fact in a discrimination case. As the D.C. Circuit has explained, “[ifittked that ‘it is the
perception of the decision maker which is relevant, not theaseissment of the plaintiff.”
Vatel 627 F.3d at 1247 (citation omittedge #éso Walker v. Johnsor98 F.3d 1085, 1094
(D.C. Cir. 2015)Dyer v. McCormick & Schmick'SeafoodRests.Inc., 264 F. Supp. 3d 208,
229 (D.D.C. 2017)Bell v. Donley 928 F. Supp. 2d 174, 180 (D.D.C. 200M8)&shington v.
Chag 577 F. Supp. 2d 27, 44 (D.D.C. 2008).

This, then, leaves the final sentence of the paragraph, which assertslibaafite
necessary to assign several junior staff members to assist [SagarjeffEetformance Plan.
Dkt. 104-4 at 3. Sagar disagrees, that disagreement,isgain,unsupported by any evidence
that would permit a reasonable juryfirmd that the assertion constitutes pretext for
discrimination. Brady explained at his deposition that Sagar completedian\easion of the
Requirements Plan but that, subsequently, “the template . . . was updated [and the]
[R]equirements [P]lan needed to be updated to follow the new template.” DI&.dt04{Brady

Dep. 35:20-36:6). According to Brady,thatpoint, he asked Walter Kirkland and an outside
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contractor to assisn completing the Plan. Dkt. 62-7 at 10-11 (Brady Dep. 37:18-38:18).
Brady’s notes, which he shared with Labor Relatiats) reflectedhat “[s]everal junior staff
[members] had to step in to asgSagar]in getting started and understanding thecpss.” Dkt.
64-6 at 3.

Matthew Sikowitz, another Technology Specialist, confirmed Brady’'s accdimt
testified that “Sagar could not produce a final version [of the Requirementgirianjas
acceptable for signature,” Dkt. 1-04at 8 (Sikowitz Dep. 113:48); that“Kirkland asked
[Sikowitz] to help out on getting the document finalizad,”(Sikowitz Dep. 113:48); that
Sagar “sent [the draft] to [him] at Walter's requesl,”at 11 (Sikowitz Dep. 122:5-7); and that
Sikowitz “revised it,"id. (Sikowitz Dep. 122:5-7). Sikowitz explained:

[There] was a template . . . and you had to fill in how the project was going to

conduct the requirements gathering, what tools [were] going to be used, and how

various things were going to be measured, like project scope and number . . . of

requirements and difficulty, and some of these things needed to be finalized. And
Walter [Kirkland] asked me to step in and work on some of them.

Id. at 8(Sikowitz Dep. 113:12-20). Sikowitartherclarified that, for the “Reqrements [P]lan,
[he] assisted [Sagar] . . . before [Sagar] left” and that he “took over [theasejorequirements
development after [Sagar] left.1d. at 9(Sikowitz Dep. 116:15-17).

Sagar at times suggests that+end he alone-performed all of the wd on the final
Requirements Plan, but he also concedes that others were involved. Thus, in his “narrative

response” to his performance evaluation, Sagar wrdééh“team inpytthe [Requirements Plan]

2 Althoughdirected principally athatseparate “requirements development” project, a
declaratiomprovidedby Walter Kirklandaversthat he “personally and repeatedly urged . . .
Sagarto schedule a requirements review meeting, so that the finalized requsaoelct be
produced,” Dkt. 1046 at 3 (Kirkland Decl. { 5); that “Sagar organized a meeting after multiple
requests from [Kirkland] and from . . . Gianakasl,”(Kirkland Decl. | 6); that,

“[n]otwithstanding the meeting, [Sagar] produced no finalized requireméat$Kirkland Decl.

1 6) and that he “asked. . Sikowitz and others to help [him] complete the process,” which was
ultimately “done in the fall of 2011 after . Sagar left the agencyid. (Kirkland Decl.  6).
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was completetty mefrom start to finish.” Dkt. 56-17 at 3 (emphasis added). More importantly
for present purposes, he clarified at oral argument that much of his disagreétmeéme w
Department’s assertion that others assisted on the Plan is not based on personadj&nande
that whichis based on personal knowledge is a mattsubfective characterization. He agreed,
for example, that “junior peopleere assigned or coming to the [R]equiremen{P]lan

meeting,” but assumed that they attended only “to learn” or because they did not have other
work to do. Oral Arg. Tr. (Rough at 11:53-59). He conceded, however, that he was not
involved in assigning the junior staffd. (Rough at 11:59). More significantly, Sagar does not
dispute that Kirkland—who, as a GS-14, was slightly junior to Sagars-asked to edit the

draft Requirements Pland. (Rough at 11:53). He merely contends that Kirklamg'sistance
“was not required because editing was done by a different unit under the AdCARough at
11:53). In other words, he does not dispute that Kirkland contributed to the Plan, but simply
maintains that his assistance was unnecessary because others in the Depattithéraveo
eventually edited his work.

Understood in this light, the Court cannot conclude 8aafar has offered any evidence
that would permit a reasonable jury to find that the third set of events described in the
termination letter constituted prextext for age discriminatiBell, 928 F. Supp. 2d at 180.

Fourth, the Department relied on Bragyfrustration with a meeting that Sagar
scheduled-and invited the entire team to attentegarding the Requirements Plan, but at which
Sagar was “not prepared to present and proceeded,” instead, “to make cofrectiom$lan
“during the discussion.” Dkt. 104-4 at 3. As a result, accorditigettermination letter, Brady
decided to “adjourn the meeting” and to ask “others to step in [to] complete the doculdent.”

To the extent that Sagar disputes Brady's assertion that others helpelderfianhis challenge
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to that portion of the rationale fails for the reasons just discussed. As Splganexkwhen
asked about this at oral argument, he does not dispute that Kirkland edited his vimoekelye
contends that the edits were unnecessary. Oral Arg. Tr. (Rough at 11:53).
Sagar also disputes that he made corrections to the Plan during the meetiingy tifat
he was actually only taking notes on his computér(Rough at 12:07—08)Sagar’ssuggestion
that Brady misunderstood whaagamwas eing—and incorrectly thought that he was making
corrections to the Plan itsetather than simply taking notes—howew@wesnot constitute
evidence of pretext or discriminatory intent. The relevant question, once again, Isetioémw
the employer’s pribered, nondiscriminatory reason for taking an adverse action is correct, but
whether the “employer honestly believe[d]” that it was corrétschbach 86 F.3d at 1183.
That principle, moreoveglsodisposes of Sagar’'s contention that he was as prepared as he could
have been for the meeting and that he only learned about changes to the tem@atesatitiy
Sagar offers no evidence that would allow a reasonable jury to find that Besdgssment of
Sagar’s preparation was not merely mistaken, but disho8egOral Arg. Tr. (Rough at 12:05—
07). Finally, Sagar contends that Brady did not adjourn the meeting and that it, lesstadan
hour. 1d. (Rough at 12:13). That contention is at best peripheral to the substance of Brady’s
criticism, which would stand regardless of whether Brady, in fact, adjourned the meeting early.
Finally, the termination letter stressed that Brady met with Sagar “to discuss both
performance and conduct issues” and that, “[u]nfortunately, [Sagar] did not agréerthavas
any need for improvement.” Dkt. 104-4 at 3. Sagar contigradshis assertion was “false,” but,
in the same breath, confirms that—to this day—he does not believe that his conduct or
performance called for angnprovement. Dkt. 101 at 41. As Sagar puts it, he “did outstanding

work in program leadership, employee satisfaction, customer satisfdunigness results,
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professional expertise,” and timelinedd. The falsity that he posits, instead, is the assertion
that Brady met with him “taliscuss both performance and conduct issukk. That statement
was false, according to Sagar, because “[tlhe annual appraisal meeting wadiitie101-3 at
8 (First Sagar Deql. But Sagahimselfsubmitted a declaration attesting that “[a]Jround
September 29, 2011 Brady prepared [the] . . . evaluatidrdiscussed with” Sagar. Id. at 5
(First Sagar Decl.) (emphasis addeHg also concedes that he responded, in writing, to the
appraisalseeDkt. 56-17 at 2—4, and a review of that document shows that Sagar failed to
acknowledge the need to improve in any respect. Later, moreover, he wrote tad3arting
that the appraisal was “not factual” and that it wak8®[-]degree distortion.” Dkt. 100-20 at 2.
Accordingly, there is no genuinésgute that Sagddid not agree that thie was any need for
improvement,” Dkt. 1044 at 3 and that he repeatedly made his disagreement known.
% * *

For all of these reasons, the Court concludes that no reasonable jury could find that the
Department’s proffered explanations for Sagar’s dismissal were pratexiuch less that the
Department’s actual reason for terminating Sagar was his age. Then@lotivtis grant the

Department’s motion for summary judgment on Sagar’s termination élaim.

3 Sagarasserts that his termination violated various personnel policies, Dkt. 101 at 2021, which
the Department disputes, Dkt. 104 at 25. Sagar advances a number of theories asdo why th
Department’snvestigation and termination were deficient. These theories suffer fraholeg
factual flaws. For instance, Sagar contends that Barry “rel[ied] on hearspproving Sagar’s
termination. Dkt. 101 at 20-21. The hearsay rule, however, does not apply to an employer’s
personnel investigations. Sagar also asserts that persons known and unknown “t[a]migered” w
or “falsely completed” various formdd. (referring to Form 6771 and Form 124B}-id. at 47
(referring to Form 11396). But he has provided no evidence to substantiate thegmassert

And, even putting these flaws aside, Sagar has failed to aui-present any evidenedhat

any such procedural defect “gives rise to an inference of discriminatialny-Robh 246 F.

Supp. 3d at 199.
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B. Retaliation Claim

The ADEA prohibits employers from retaliating against an employee winplems of
age discriminationSee Jone$57 F.3cat 680 (“[T]he ADEA potect[s] employees who engage
in . .. protected activity.”)see also GomeRerez 553 U.Sat479. “To prove unlawful
retaliation, a plaintiff must show: (1) that he opposed a practice made unlavifaeADEA];
(2) that the employer took a matenjadidverse action againstiy and (3) that the employer took
the action because the employee opposed the prattidartis v. D.C. Water & Sewer Auth.
791 F.3d 65, 68 (D.C. Cir. 2015) (quotiMgGrath v. Clinton 666 F.3d 1377, 1380 (D.C. Cir.
2012)). There is no dispute that Sagar suffered a “materially adverse action” when he was
terminated on November 2, 2011. Sagar’s claim fails, however, at both the first and thgsl pron
of the standard.

Sagar attempts to rely on a number of activities thabétbnd the reach of the ADEA’s
antirelation provision. He contends, for example, that he made charges under Tatfe¢héll
Civil Rights Act of 1964, 42 U.S.C. § 2000e-3, against Brady and Gianakos for “duplicating
consulting work,” for violating rules relating to “open bidding,” dadusing “federal
employees who had little work in place of vendor consultants of unknown talent/qualifitat
Dkt. 101 at 45. None of these charges “opposed any practice made unlawful by” the ADEA, 29
U.S.C. § 628l), and thus none constitutes a protected activity for purposes of the ABEA.
Harris, 791 F.3d at 68.

Sagar does, however, allude to one activity that comes closer to the headsserts that

he “approached concerned offices/individuals around” October 18, 2011, “for help.” Dkt. 101 at

4 Although not at issue here, a plaintiff may also premise an ADEA retaliatiiom @tahis
participation in “an investigation, proceeding, or litigation under” the ADEA. 29 U.S.C.
§ 623(d).
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46. In particular, Sagaavers that in September or October of 2011, he “called and talked with
Cassandra Williams,” an “[e]mployee [in] Labor Relations,” to “initiate av@nce and EEO
complaint.” Dkt. 101-5 at 3 (Silk Sagar Decl. § 11). Sagar “believe[s]” that he “followed
upwith an email,” and he asserts that Williams told ket EEO complaints were “not
admissible” for probationary employedsl. (Sixth Sagar Decl. § 11). nkail correspondence
submitted with the parties’ summary judgment motions confihat on October 18, 2011,
Sagarasked Jean Bell, another IRS employ®mut the “[g]riev[a]nces [p]rocessand Bell
directed SagantWilliams. Dkt. 104-13 at 3. Sagar and Williams evidently spoixeséime

day, and Williams followed up with an email: “Mr. Sagd&ter our conversation, the [Internal
Revenue Manual] 6.771.1 will provide guidance on the Agency Grievance System for Non-
Bargaining Unit.” Id. at 2.

It is far from clear fronthis recored—or from any other evidence—that Sagar complained
in October 2011 to Williams or anyone else akaggdiscrimination. Indeed, by Sagar’s own
account, he merely asked Williams how to initiate a “grievance and EEO caothplad was
told that a probationary employee could not do so. The record does not show that he referred to
his age or described the substance of his claim. But, giving Sagar the benefdailthand
assuming that such a general inquiry about how to initiate an EEO complaint cedstitut
protected activity for purposes of the ADEA, Sagar still fails to offer ardeace that would
permita reasonable jury to find that he was fibetausdie engaged in that protected activity.
See Harris 791 F.3d at 68Most significantly, ly October 8, 2011—the day on which Sagar
was referred to Williams and askbdr about “the Agency Grievance System for Non-
Bargainng Unit” employees, Dkt. 104-1& 2—Brady had already decided to move forward

with Sagar’s terminationSeeDkt. 104-8at 3 (Brady Dp. 31:8-22) (Brady decided to fire Sagar
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“after the evaluation meeting” on September 29, 2011). Indeed, by Sagar’s own theory of the
case, the deficiencies identified in Sagar’s performance evaluation, whiclelvasetl on
September 29, 201&%eeDkt. 104-4 at 3; Dkt. 104-9, were contrived to create the record that
would permit his terminationSeeDkt. 101 at 27. Brady, of course, could not possibly have
initiated Sagar’s termination in late September 2011 in retaliation for Sagarisyitm Williams
three weeks latepn October 18, 2011.

Althoughthis timelineprovides ample basis for rejecting Sagar’s retaliation claim, the
claim fails for a second reason as weie record is devoid of any evidence that Sagar’'s
managers were aware thatihtended to pursue the EEO procasany pointleading up to his
termination. Brady and Gianakos testified under the penalty of pénairyhey were not “aware
of any EEO activity until after [Sagar] was terminated.” Dkt.-1Czt 6 (Brady Decl. § 19); Dkt.
104-2 at 8 (Gianakos Decl. 1 22). And, despite engaging in extensive discovery and taking
numerous depositionSagar hafailed to identifyany evidencéhat even arguably undercuts this
testimony Under these circumstances, no reasonable jurigldond that Brady and Gianakos
recommended that Sagar be fired because he opposed a practice made illegal by the ADEA

The Court will, accordingly, grant the Department’s motion for summary jedgon
Sagar’s ADEA retaliation claim.

C. Hostile Work Environment Claim

To prevail on a hostile work environment claim, an employee must demonstratis that h
“workplace [was]permeated with discriminatory intimidation, ridicule, and insult” and that this
conductwas“sufficiently severe or pervasive to alter the dbions ofthe victim’'semployment
and[to] create an abusive working environmenidarris v. Forklift Sys., In¢.510 U.S. 17, 21

(1993) (internal quotation marks and citation omittsde also Baird v. Gotbayr§62 F.3d
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1246, 1250 (D.C. Cir. 2011)T'his standard requires that the employee show (1) that he is “a
member of a protected class;” (2) that he “was subjected to unwelcome harasséms”’ (3
“the harassment occurred because of the plaintiff's protected status;” (4 hthdatassment
affecied a term, condition, or privilege of employment;” and (5) that “the employer knew or
should have known about the harassment, but nonetheless failed to take steps to prevent it.”
Moore v. Castrp192 F. Supp. 3d 18, 53 (D.D.C. 2016) (quotdadoch v. Norton355 F. Supp.
2d 246, 259 (D.D.C. 20053ff'd sub nomBaloch v. Kempthorné&50 F.3d 1191, 1201 (D.C.
Cir. 2008));see also Smith v. Jacks&@89 F. Supp. 2d 116, 137 (D.D.C. 2008). In assessing a
hostile work environment claim, the Court must exaariall the circumstances, including the
frequency of the discriminatory conduct; its severity; whether it is pHiystbaeatening or
humiliating, or a mere offensive utterance; and whether it unreasonablyriedesi¢h an
employee’s work performanceNat’| R.R. Passenger Corp. v. Morgaé86 U.S. 101, 116
(2002) (internal quotation marks and citation omitted).

Sagar’s complaint does not clearly delineate the acts that he contendsgdven age
basedhostile work environment. Because he is peatingpro se however, the Court withnce
againgive him the benefit of the doulsge Erickson551 U.S. at 94, and will consider each of
the acts that he identifies in his summary judgment briefing. Starting with Sagsits for
summary judgment, he identifies the following acts that allegedly createstike lwork
environment: (1) Sagar had to “work under lowjgirade[Premium Tax Credit] mnagers as
well as vendor consultantsyhile Lin “misbehaved” and “was pampered;” (2) Sagar was “not
authorized to attend meetings at [the Department of Health and Human SEH8Y)], the
agency that was framing the requiremgrgsen though Lin was permitted &ttend (3) Sagar

“was left behind when others discussed requirements with users and vendor cons(#jahits;”
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was “encouraged to concoct two events listed in the termination[latexchangefor
[receivingan] outstanding ranking, recommendation for a reward, and promotional
consideration;” (5) Sagar “receivétreateningtelephone]calls from IRS officials” beginning
“sometime in 2011;” (6) Brady and Gianakos made “false statements im[EJ396 and
delet[ed] [the] rating official’'s electronic signature[] from the . . iotdf performance
agreement;” an@7) Sagar was denied a transfer to another project. Dkt. 101 at 47.sSagar
combined reply and opposition repeats some of these alleged acts of harassmentfand adds
more:(9) Kirkland contactedusers directly without involving Sagar, the requirenmsgn
manager; (10) Sagar was “removed” from a project and replaced by LirSd@a) “was
ignored” while “visiting [an] Austin processing center . . . in favor of Brady ankldtd;” and
(12) Lin complained about Sagar. Dkt. 112 at 39-41.

Sagar’s hosté work environment claim fails for several reasofsst, “[d] espite the
sheer number of incidents of which [Sagar] complains,” his claim “containsséblea glaring
defect: none of the allegations give rise to an inference of discriminationebR¢iartment]
based on [his] age.Bryant v. Brownleg265 F. Supp. 2d 52, 63 (D.D.C. 2003). Without some
connection to his age, none of these incidents can support a claimldsegharassment under
the ADEA. See Baloch550 F.3d at 1196 (ADEA claimgaires evidence that the challenged
action was taken “because of the plaintiff's . . . age”). Not only has Sagar failexffey pny
evidence that he suffered thedlegedindignities because of his age, much of his challenge
centers on the contentidinat Lin—who was 5%ears oldat the time—was favored over him.

He alleges that Lin was “pampered,” allowed to attend meetings at HHS, egembtoasay
negative things about Sagar in exchange for favorable reviews and rewardss authstauted

for Sa@r on a projectlt is theoretically possiblg¢o be surethatanemployer might
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discriminate on the basis of age in favor of ayB@rold employee at the expense of ay&ar

old employee. But to make out such a claim, thg&8-old employee would need to identify
someevidence supporting that unlikely scenario. Sagar has not done so. Indeed, Sadfar himse
attributes the complaineaf events to other causes: “poor and unconventional management,”
Dkt. 101 at 47, and Brady and Gianakos’ allegedly inexplicable dislike of Sdgaf, 12 at 41.

Bad behavior, however, “no matter how unjustified or egregious, cannot support a claim of
hostile work environment unless there exists some linkage between the hostierbmié the
plaintff’'s membership in a protected classNa'im v. Clinton 626 F. Supp. 2d 63, 73 (D.D.C.
20009).

Secondeven putting that flaw aside, Sagar’s allegations of harassment do not rise to the
level of severe or pervasive “intimidation, ridicule, [or] insulécessary to state a hostile work
environment claimBaloch 550 F.3d at 1201. Sagar was given an important role to play in
developing the Requirements Plan, and he attended multiple internal meSaiskt. 101 at
37, 40. The fact that he was not invited to attend meetings with another agency; wasl"ignor
while visiting a processing center; was not includeckiriaindiscussions; was replaced on one
assignment; and did not have direct contact with certain “users” may have cagaed S
frustration, may have made it more difficult to do his job efficiently, and may have been
insulting® Hussain v. Nicholsqr35 F.3d 359, 366-67 (D.C. Cir. 2006). But none of those
slights nor any similar conductyas so severe and pervasive that it “alter[ed]dbnditions of
[his] employment and create[d] an abusive working environmevefitor Sav. Bank, FSB v.

Vinson 477 U.S. 57, 67 (1986).

® Sagar’s contention that Lin concocted criticisms of Sag#tre behest of Brady and Gianakos
in exchange for receiving an outstanding ranking, recommendation for a reward, and
promotional consideration finds no support in the record.
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Third, Sagar’s contention that he was denied a transfer to another project does not
support a claim of pervasive hasment and, even if considered as a discrete claim of
discrimination, itfares no better than his termination claim. The undisputed evidence shows
that, on October 3, 2011, Brady emailed a group of Department employees about an opportunity
for atemporarydetail as a project manager to another te&eeDkt. 56-53. Even though Sagar
expressed interest., Brady decided “not to submit [his] name” based on “the fact that . . . they
wanted a [G]14 level’—and Sagar was a GlI%—and “based on [Sagar’s] fermane.” Dkt.

62-7 at 17 (Brady Dep. 62:3—18)he second of these rationalagrors the reason whgrady
recommended Sadartermination and, for the reasons given above, Shgarfailed to offer
any evidence that would permit a reasonable jury to find that Brady’s ratimaal pretextual.
Moreover, a discussed above, by the time Sagar expressed interest in thend@taiber 2011,
Brady had already decided to move fordvarnth Sagar’s terminationSeeDkt. 104-8at 3
(Brady Dep. 31:822) (Brady decided to fire Sagar “after the evaluationtmgeon September
29, 2011). Itis thus not at all surprising that Brady did not subagar's name for a new
project; he had adady decided that Sagar’'s employment should be terminated.

Fourth, and finally, Sagar’s contention that he received threatening telephone calls does
not support his hostile work environment claiffhe Departmentn an earlier round of briefing,
noted that Sagar had not alleged thatéhghone calls were “placed during his employment.”
Dkt. 55 at 12—-13. Sagar respondbgchssertingn a briefthat the calls “started sometime in
2011 while Sagar was still” employed by the Department. Dkt. 56 at 36. But, although Saga
has submitted declarations addressing other aspects of his claim that Vedrdaeatening
calls, hehas not produced amyidence—in the form of a declaration or otherwise—supporting

his assertion that the calls began in 200hreover, with one exception, Sagar offers no
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evidence tyinganyof the calls he allegedly received to anyone who he alleges harbored any age
based animus against him or who played any role in his termination. To the contray, like
common telephone scasgeDkt. 104418, the messages that Sagar had transcribed merely
directed that he return a call to sometmwen the “tax litigation department . . . as soon as
possible” to address a “deficiency in [his] income tax” and to avoid “legalrgtkt. 631 at
4,

Where Sagar does submit evidence purporting teceti@incalls to somene who
allegedly played a role ihis termination or harassment, the evidence fails to support his claim.
He aversin particular that he received a call in December 2013 fromeatigman [who] gave
his name as Jonathan Lin'the “same name as the employee who [was] used by Front Line
Managers” to concoct false allegations of miscondukt. 1012 at3—4 (Fourth Sagar Decl.
20). Unlike some of the othealls that Sagaelies upon, he does not offer a certified transcript
of this message and relies, instead, on his own notes. Those notes assert thatSagda
call, much like those described above, from somemserting that[t] here [was] a criminal
complaint against [him]” and requesting that he call the “Criminal InvestigBmartment.”
Dkt. 63 at 2. When Sagar returned the ¢l gentleman’purportedlyindicated tlat “[h]is
name was Jonathan Liand asserted that there was a “criminal complaint against” Sebar.
In responseSagar‘|ijnquired about the nature of the complaint and whether [the caller] could
call . . . back to confirm that he was calling from a gov[ernment] phdde.The caller replied,
“I] f you don’t want thiscall, just hag up and we wilillitake legal actioi! Id. Again, as the
Department notes, this call sounds much like the “sophisticated phone scam targptggrs
about which the IRS warned the public in October 2013. Dkt. 104-18. But, even assuming—

improbably—that the “gentleman” with whom Sagar spoke was the same Jonathan Lin who

36



worked on the Premium Tax Credit project at the IRS, the call, while bizarre, woiddppuirt
an ADEA hostile work environment claim for at least two reasinss; by the time Saay
received these calls, Imad not worked at the Department for over two years, and, sebengl,
is no evidence that the call had anything to do with Sagar’s age.

As a result, evenansidering the evidence in the light most favorable to Sagar, a
reasonable jury add not find in his favor on his claim for a hostile work environme&ge
Mokhtar v. Kerry 83 F. Supp. 3d 49, 84-85 (D.D.C. 2018guyen v. Mabys8895 F. Supp. 2d
158, 191 (D.D.C. 2012). The Court will, accordingly, grant the Department’s motion for
summary judgment on this claias well

CONCLUSION

The Court will GRANT the Department’s motion for summary judgment, Dkt. 104, and
will DISMISSthis case.

A separat@©rder will issue.

/s/ Randolph D. Moss

RANDOLPH D. MOSS
United States District Judge

Date: April 12, 2018
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