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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ERIK SEGELSTROMgt al,
Plaintiffs,

2 Civil Action No. 14-1071 (CKK)

CITIBANK, N.A,, et al,

Defendants

MEMORANDUM OPINION
(November 21, 2014)

Plaintiffs Erik Segelstrom and Cathie Hamer, who are proceqaiogse filed this
lawsuit against five “Doe” defendants and seven named defendants—Citibank N.A.
(“Citibank”), Nationstar Mortgage LLC (“Nationstg, Sheriff Thomas Aman, in his personal
and private capacity, and the Micino County Sheriff's Departent (collectively the “Law
Enforcement Defendants”), and OG A Law Corporation, EricdG. Fernandez, and Viana G.

Barbd' (collectively the “Law FirmDefendants”). Plaintiffschallenge the foreclosure of

! Plaintiffs have not filed any proof of séce on Defendant Vian. Barbu, who was an
attorney at TFLG A Law Corporation (“TFLG")SeeLaw Firm Defendants’ Notice, ECF No.
[24], at 1. Ms. Barbu has never enteredappearance in this case.wis initially not clear from
the Motion to Dismiss submitted by counsel LG and Eric G. Fernandez whether their
counsel also represented Ms. Barbu. Accorgintjle Court ordered counsel for TFLG and Mr.
Fernandez to clarify whether she was representing Ms. B&beMinute Order (Sept. 2, 2014).
On September 3, 2014, counsel for TFLG and Mernandez entered a Notice on the public
docket indicating that she did not represent Ms. Barbu, that Ms. Barbu is no longer employed
with TFLG, and that “[u]pon information and belief, . . . Defendant Barbu has not been served in
this cause.” Law Firm Defendants Notice at bu@sel further indicatethat a process server
had attempted to serve Mr. Fernandez wittuenmons and complaint for Ms. Barbu, but Mr.
Fernandez informed the process server thatBdsbu no longer worked #he firm and that he
was not authorized to acdegervice on her behalfld. The deadline for serving Defendants in
this case was October 23, 2014. When Plaingffsperly filed their Amended Complaint on
October 14, 2014, Plaintiffs did not include NBarbu in the case caption and the Complaint no
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Plaintiffs’ California property anthe related unlawful detainer meeding. Plaintiffs also allege
intentional infliction ofemotion distress and numerous miaiunder the False Claims Act, 31
U.S.C. § 372%®t seq.Presently before the Court are motidnysseveral Defendants for dismissal
of this lawsuit as well as Plaintiffs’ Mion for Preliminary Injunction and Temporary
Restraining Order and Motion to Amend the Céait. Upon consideration of the pleadirfgs,
the relevant legal authorities, and the record agole, the Court issugke following rulings.
The Court GRANTS Plaintiffs’ Motion to Amenithe Complaint. The Court further GRANTS
the motions to dismiss of Defendants CitibaNgtionstar, the Law Enforcement Defendants,
and the Law Firm Defendants. In light ofetldecision on Defendants’ motions to dismiss,

Plaintiffs’ Motion for Preliminay Injunction and Temporary Reaining Order is DENIED AS

longer included any mention of h&eeAm. Compl., ECF No. [48-1] Accordingly, the Court
will treat Defendant Viana G. Barbu as voluntarily dismissed from this case.

2 Plaintiffs’ Motion to Amend/Correct Conint, ECF No. [48];Nationstar Mortgage
LLC’s Motion to Dismiss (“Nationstar's MTD")ECF No. [7]; TFLG A Lav Corporation & Eric
G. Fernandez’s Motion to Dismiss (“Law Firmefendants’ MTD”), ECF No. [8]; Thomas
Allman & Mendocino County Sheriff's Department’s Motion to Dismiss (“‘Law Enforcement
Defendants’ MTD”), ECF No. [@)]; Citibank, N.A.’s Motion toDismiss (“Citibank’s MTD”),
ECF No. [39]; Plaintiffs’ Opposition to Nationsta MTD (“Pl.s’ Nationstar Opp’n”), ECF No.
[32]; Plaintiffs’ Opposition to Law Firm Deferaits’ MTD (“Pl.s’ Law Firm Opp’n”), ECF No.
[33]; Plaintiffs’ Opposition toLaw Enforcement Defendantd/otion to Dismiss (“PlL.s’ Law
Enforcement Opp’'n”), ECF No. @, Plaintiffs’ Opposition toCitibank’s Motion to Dismiss
(“Pl.s’ Citibank Opp’n”), ECF No. [50]; Nationiar's Reply to Plaintiffs’ Opposition to Motion
to Dismiss (“Nationstar's Reply; ECF No. [44]; Law Firm Defedants’ Reply toPlaintiffs’
Opposition to Motion to Dismiss (“Law FirnbDefendants’ Reply”), ECF No. [45]; Law
Enforcement Defendants’ Reply to Plaifsfi Opposition to Motion to Dismiss (“Law
Enforcement Defendants’ Reply'IECF No. [42]; Citibank’s Replto Plaintiffs’ Opposition to
Motion to Dismiss (“Citibank’s Reply”), EE No. [53]; Plaintiffs’ Amended Motion for
Preliminary Injunction and Motion for TemporaRestraining Order (“Pl.s’ PI”), ECF No. [30];
Law Firm Defendants’ Opposition to Plaintiffel, ECF No. [16]; N&onstar's Opposition to
Plaintiffs’ Pl, ECF No. [17];,Law Enforcement Defendants’ Opposition to Plaintiffs’ Pl, ECF
No. [27]; Plaintiffs’ Reply to Nationstar’'s Oppositi to Plaintiffs’ PI, ECF No. [35]; Plaintiffs’
Reply to the Law Firm DefendasitOpposition to Plaintiffs’ PIECF No. [36]; Plaintiffs’ Reply
to Law Enforcement Defendants’ Oppasitito Plaintiffs’ P] ECF No. [37].



MOOT. The Court shall not address Plaintiffdotion for Preliminary Injunction in this
Memorandum Opinion, but only Defendants’ Motions to Dismiss.
l. BACKGROUND

Before proceeding to the faab$ this case, the Court shatldress Plaintiffs’ Motion to
Amend the Complaint. Plaintiffs properlyefd a Motion to Amend the Complaint on October
14, 2014° Plaintiffs’ proposed Amended Complaintntained few substantive changes. Rather,
the primary change was a three-page summaryanfiti?ffs’ claims added toéhe beginning of the
Complaint in an attempt to clarify the exact nature of Plaintiffs’ claims per the Court’s
instructions in itAugust 21, 2014, OrderSeeOrder (Aug. 21, 2014), ECF No. [15]. The Court
ordered Defendants to file a Notice with theu@ indicating any objemns to Plaintiffs’
Amended Complaint and indicating whether thraotions to dismiss—which had all been filed
prior to Plaintiffs properlyifing their Motion to Amend THE Qoplaint—were still applicable
to the Amended Complaint in the event the Cowste to grant Plaintiffs leave to amend their
Complaint. SeeOrder (Oct. 2, 2014), ECF No. [43]Defendants indicate that they oppose
Plaintiffs’ Amended Complaint because it meralgstates the same facts as the original
Complaint in different terms, but affirm that afl their arguments in their respective motions to
dismiss remain applicable. In light of the attérapclarifying Plaintiffs claims included at the
beginning of Plaintiffs’ Amend# Complaint, the non-substarginature of the changes in

Plaintiffs’ Amended Complaint, and the factathDefendants’ motiongo dismiss apply with

® Plaintiffs initially attempted to filtan Amended Complaint on September 3, 2014,
however, they only filed the Amended Comptaand did not includea motion seeking the
Court’s leave to amend their Colamt. Accordingly, the Court daéed Plaintiffs leave to file
their Amended Complaint on the public docke®n September 10, 201RJaintiffs filed a
Motion to Amend Complaint, but did not ath their proposed amended complaint to the
Motion. Plaintiffs finally poperly filed a Motion to Amend Complaint with an attached
proposed amended complaint on October 14, 2014.



equal force to the Amended Complaint, the Calrall GRANT Plaintiffs leave to file their
Amended Complaint.

A. Factual Background

For the purposes of these motions to disntles,Court accepts as true the well-pleaded
allegations in Plaintiffs’ Amended Complaint. &lCourt has been able to discern the following
facts from Plaintiffs’ lengthy andften rambling Amended Complaint.

Plaintiffs’ claims arise out of a July5, 2004, mortgage transaction with Lehman
Brothers Bank FSB, evidenced by a promissooye (“the Note”) inthe amount of $520,000
(“the Loan”), and secured by a &k of Trust placing a lien on certain real property located at
29850 Ten Mile Road, Point Arena, California 954G8e Property”). Am. Compl. § 14. The
mortgage servicer for Plaintiffs’ Loan at the tithe Loan was originally made was Aurora Loan
Services. Id. § 13. The Mortgage and Note were sé@ed and sold to a REMIC known as
Structured Asset Securities Corpiiwa Mortgage Loan Trust 2005-2XSld. 1. Plaintiffs
allege that Citibank, NA is the Securities Administrator for the REMKC Y 1, 4. In June of
2012, Lehman Brothers sold tlessets of Aurora Bank, FSBié Aurora Loan Servicing to
Nationstar Mortgage LLCld. T 4. The Mortgage Electronic Registration System (“MERS”)
assigned Plaintiffs’ note and Deed Tolust to Nationstar on December 11, 200R.99 11, 12,
Ex. B (Assignment of Deed of Trust). tistar began serviog Plaintiffs’ Loan. Id. 4.

Plaintiffs defaulted on theobbligation to repathe Loan in or around October 201See
Id. at Ex. E (Notice of Default) Plaintiffs do not contest th#éthey defaulted on their Loan and
owe money. Plaintiffs receidea Notice of Default from Nainstar on or around October 17,
2013. Id. Plaintiffs allege that Citibank is using Nationstar as their proxy and agent with respect

to the foreclosure and evictiold. § 62. Plaintiffs’ property wasold to Nationstar in a non-



judicial foreclosure salen or around February 14, 2014d. 39, Ex. F (Notice of Trustee’s
Sale); Nationstar MTD at 2.

On March 28, 2014, Nationstar filed an unlawdetainer proceeding against Plaintiffs in
California state court. Am. Compl.9%, Ex. F* (Unlawful Detainer Compl’). TFLG A Law
Corporation represented Nationstar tiee unlawful detainer proceedingld. 58, Ex. F*
(Unlawful Detainer Compl.). utigment was entered against PiisiSegelstrom and Hamer on
August 8, 2014, and a writ of possessivas issued on August 29, 2018eeNotice of Related
Case, ECF No. [22], Ex. B (Unlawful Detaindudgment). Plaintiffs allege that Mendocino
County Sheriff Thomas Allman and the MenduaxiCounty Sheriff's Depément are acting as
agents for Nationstar in Nationstar’s efforts teefdose on and evict Plaintiffs from their home.
Am. Compl. § 4. The Mendocinoo@nty Sheriff's Department has indicated that they “intend to
await a ruling from this Court on the TRO tiom before enforcing the Writ [of possession].”
Notice of Related Case, at 2.

B. Procedural History

Plaintiffs filed suit in this Court on Jur2b, 2014, against Citibank, Nationstar, and the
Law Firm and Law Enforcement Defendanthallenging the foreclosure and eviction

proceedings with regards toeih property and bringing severalims under the False Claims

* The parties appear to dispute whether ghblic auction discussed in the Notice of
Trustee’s Sale actually took plac®laintiffs contend that theublic auction was scheduled for
February 14, 2014, but was cancelled and “nauacilrustee Sale’plblic auction ever
occurred.” Am. Compl{f 38-39. As discussedfra, whether or not Platiffs’ property was
foreclosed on by an actual public auction is irtenal to Plaintiffs’ wongful foreclosure claim
as Plaintiffs do not dispute thatethwere in default on their loamé thus subject to foreclosure.
SeePart b.i.

> The exhibits attached to Plaintiffs’ Ameéed Complaint appear to contain two Exhibit
“F's. The Court shall refereecthe second Exhibit F as Ekhi “F*’ in order to avoid
confusion.



Act. Defendant Nationstand the Law Firm Defendants filedotions to dismiss on August 4,
2014. On August 8, 2014, Plaintiff Segelstromdike voluntary petition for bankruptcy in the
United States Bankruptcy Court for tidorthern Districtof California. SeeSuggestion of
Bankruptcy, ECF No. [11]. Shortly thereaftdplaintiffs filed a Motion for Preliminary
Injunction or Temporary RestrairgnOrder in this Court. In dgiht of Plaintiff Segelstrom’s
pending voluntary petition for bankruptcy, the Coudysd this case as to Plaintiff Segelstrom
until resolution of Plaintiff Segelstrom’s banitcy matter, or until Plaintiff Segelstrom
withdrew his bankuptcy petition. SeeOrder (Aug. 21, 2014), ECF No. [14]. However, as
Plaintiff Hamer was not included in the pgemn for bankruptcy, the Court set a briefing
scheduling for Plaintiff Hamer to respond to Defamdamotions to dismiss and to further brief
Plaintiffs’ Motion for Preliminary Injuncon and Temporary Restraining Order.

The Law Enforcement Defendants filedviotion to Dismiss on August 28, 2014. On
September 3, 2014, the Court lifted the staythis matter as to Plaiiff Segelstrom upon
learning that Plaintiff Segelstm’s bankruptcy petition in th&.S. Bankruptcy Court of the
Northern District of California had recently been dismiss&deOrder (Sept. 3, 2014), ECF No.
[23]. The Court set a briefingchedule for Plairffi Segelstrom to respond to Defendants’
motions to dismiss and to further brief Rl#fs’ Motion for Preliminary Injunction and
Temporary Restraining OrderThe Court put Plaintiffs on nat “that the resolution of their
Motion for Preliminary Injunctbn and Motion for Temporary Re&aining Order [would] be
delayed because of the stay that the Court was required to impdsat'3. The Court found
that “[a]s only one property is at issue in whimbth Plaintiffs have an interest, . . . it [would]

have a more complete record on which to ruiié Wait[ed] for both Plaitiffs to complete their



briefing of their Motion and resolve[d] the dhtiffs’ Motion for Preliminary Injunction and
Motion for Temporary Restraining Order in ooreler addressing both ppig@s’ argumentsld.

Defendant Citibank filed a Motion to miss on September 29, 2014. On October 14,
2014, Plaintiffs properly filed a Motion for Leave file an Amended Complaint. As discussed
above, while certain Defendantspmsed Plaintiffs’ Motion to Arand Complaint, all Defendants
indicated that the motions to dismiss they filed prior to Plaintiffs filing their Amended Complaint
still applied fully to Plaintiffs’ Amended Complaint.

As all motions have now been fully briefedistmatter is ripe for the Court’s review. In
short, the Law Firm Defendants seek to disrRiksntiffs’ Amended Complat arguing that this
Court lacks personal jurisdiction avhem and that Plaintiffs haveot stated any claim against
them. Similarly, the Law Enfocement Defendants seek to dismiss Plaintiffs’ Amended
Complaint on the basis of personal jurisdiction and failure to state a claim. The Law
Enforcement Defendants also argue that WGurt lacks subject matter jurisdiction over
Plaintiffs’ claims pursuant to th®ooker-Feldmandoctrine and, alternatively, that venue is
improper in this Court. ThRooker-Feldmardoctrine does not barighCourt’s subject matter

jurisdiction over Plaintiffs’ claim§. The Court will only address the Law Firm and Law

® The Law Enforcement Defendants contend thatRbeker-Feldmardoctrine should

bar the Court’s subject matter jurisdiction ovestbase because it bars jurisdiction over cases
involving collateral attacks on s&atourt foreclosure judgments. Law Enforcement Defendants’
MTD at 6. According to Defendants, as “[t]bere of Plaintiffs’ allegation[s] focuses on the
foreclosure of Plaintiffs’ home and the ewti action pending against them in the Superior
Court of California, County oMendocino,” consideration of Pl#iffs’ allegations must be
barred undeRooker-Feldman Id. The Rooker-Feldmamloctrine, however, only bars a federal
court from exercising jurisdictioaver a claim effectively attagkg a state court final judgment
that was enteretleforePlaintiffs filed the federal court complaintSee Exxon Mobil Corp. v.
Saudi Basic Indus544 U.S. 280, 284 (2005) (confining application of the
Rooker/Feldmamloctrine to “cases of the kind from igh the doctrine acquired its name: cases
brought by state-court losers complaining of iiga caused by state-cogudgments rendered
before the district court procaads commenced and inviting digtricourt review and rejection



Enforcement Defendants’ persofadisdiction arguments since thegsolve this case as to these
Defendants.

Defendants Nationstar and Citibank seek to dismiss Plaintiffs’ Amended Complaint on the
basis that Plaintiffs have failed to state amlaiDefendant Citibank s& moves for dismissal on
the basis that venue is improper in this Court. The Court will evaluatgiffaiclaims as they
relate to Defendants Nationstar and Citibank umaateral Rule of Civil Procedure 12(b)(6), as
the Court finds this case is most efficiently resdiby addressing the merits of Plaintiffs’ claims

against these Defendants.

of those judgments.”) Here, the foreclosuregeeding at issue wasnan-judicial foreclosure
proceeding and did not involve a final statourt judgment that would implicatRooker-
Feldman The unlawful detainer proceeding which Ridis also attack was filed by Nationstar
on March 28, 2014, but judgment was not erteénethat proceeding until August 8, 2014—over
a month after Plaintiffs filed thefederal complaint in this CourtSeeNotice of Related Case,
ECF No. [22], Ex. B (Unlawful Detaer Judgment). Accordingly, tiRooker-Feldmarmloctrine
does not present a jurisdictional bar in this casee Exxon Mobil Corp544 U.S. at 292
(“[N]either Rookermor Feldmansupports the notion that qperly invoked concurrent
jurisdiction vanishes if a statourt reaches judgment on the saoneelated question while the
case remainsub judicein a federal court.”).

Even thoughRooker-Feldmandoes not bar the Court’s rjadiction over Plaintiffs’
claims, it is possible that the Court’s reviewaadtain of Plaintiffs’ claims is precluded logs
judicatanow that a final judgment has been erderethe unlawful detainer proceedintd. at
293 (“[d]isposition of the federal action, once the state-court adjudication is complete, would be
governed by preclusion law.”). As the Court is dismissing the Law Firm and Law Enforcement
Defendants because the Court lacks persqnadiction over them, the Court need only
consider the preclusive effect s judicatafor Defendants Citibank and Nationstar. However,
neither Citibank nor Nationstar raises judicata—which is an affirmative defense—in their
motions to dismiss. Accordjty, the Court will not addresses judicataand will dispose of
Plaintiffs’ claims against these Defendants purst@fiederal Rule of Civil Procedure 12(b)(6).
Nevertheless, as Nationstar does invodé® judicatain its Opposition to Plaintiffs’ Motion for
Preliminary Injunction and Temporary Reshing Order, the Court will note thags judicata
would likely require the dismissalf Plaintiffs’ claims which Bould have been raised in the
unlawful detainer proceeding either as a dedens counterclaim. In any event, the Court
dismisses all of Plaintiffs’ claims with regarisNationstar and Citibank pursuant to 12(b)(6).



Il. LEGAL STANDARD
A. Rule 12(b)(2)

When personal jurisdiction is challenged unéule 12(b)(2), the plaintiff bears the
burden of establishing a factuasasis for asserting personatisdiction over a defendangee
Crane v. N.Y. Zoological So¢'$94 F.2d 454, 456 (D.C. Cir. 199Q)o establish that personal
jurisdiction exists, the plaintiftannot rest on bare allegations or conclusory statements but
“must allege specific acts connecting [each] defendant with the forBetdnd Amendment
Found. v. U.S. Conference of Mayo&¥4 F.3d 521, 524 (D.C. Ci2001) (internal quotation
omitted). “To make such a showing, the plainiffnot required to adduce evidence that meets
the standards of admissibility reserved fomswary judgment and tdig]” but rather, the
plaintiff may “rest [his] arguments on the pleagl, ‘bolstered by suchffidavits and other
written materials as [hejan otherwise obtain.’ Urban Inst. v. FINCON Serys681 F.Supp.2d
41, 44 (D.D.C. 2010) (quotinglwani v. bin Laden417 F.3d 1, 7 (D.C. Cir. 2005)). In the case
of apro seplaintiff, although the Court is required to construe the pro se complaint libesely,
Howerton v. Ogletree466 F.Supp.2d 182, 183 (D.D.C. 2006), ffpke plaintiffs are not freed
from the requirement to plead an adequjatésdictional basis for their claims.Gomez v.
Aragon 705 F.Supp.2d 21, 23 (D.D.C. 2010) (citation omitted).

B. Rule 12(b)(6)

Pursuant to Federal Rule of Civil Procealur2(b)(6), a party may move to dismiss a

complaint on the grounds it “fail[s] to state aioh upon which relief can be granted.” Fed. R.

(13

Civ. P. 12(b)(6). The Federal Rules of Civil Prdaee require that a complaint contain “ ‘a short
and plain statement of the claim showing that tleagér is entitled to relief,” in order to ‘give

the defendant fair notice of what the claim is and the grounds upon which it restdB¢€ll Atl.



Corp. v. Twombly550 U.S. 544, 555 (2007) (quoti@gnley v. Gibson355 U.S. 41, 47 (1957));
accord Erickson v. Pardus51 U.S. 89, 93 (2007)pér curian). “[A] complaint [does not]
suffice if it tenders ‘nakeassertion[s]’ devoidf ‘further factual enhancement.’ Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotifigvombly 550 U.S. at 557). Rather, a complaint must
contain sufficient factual allegatis that, if accepted as true, tstaa claim to relief that is
plausible on its face.Twombly 550 U.S. at 570. “A claim has facial plausibility when the
plaintiff pleads factual content that allows theud to draw the reasonable inference that the
defendant is liable fahe misconduct allegedigbal, 556 U.S. at 678.

In evaluating a Rule 12(b)(6) motion to dismiss failure to state a claim, a court must
construe the complaint in the light most favorataethe plaintiff and must accept as true all
reasonable factual inferences drawaonirwell-pleaded factual allegationis re United Mine
Workers of Am. Employee Benefit Plans Lit8h4 F.Supp. 914, 915 (D.D.C.1994). Further, in
deciding a Rule 12(b)(6) motion, a court may ddes “the facts allege in the complaint,
documents attached as exhibits or incorpordtgdeference in the complaint,” or “documents
upon which the plaintiff's compldimecessarily reliesven if the document is produced not by
the plaintiff in the complaint but by the defendant in a motion to dismié&id v. D.C. Dep't
of Youth Rehab. Sery368 F.Supp.2d 117, 119 (D.D.C. 2)Icitations omitted).

. DISCUSSION

In Plaintiffs’ Amended Complaint, Plaintiffslarify that they are bringing two sets of
claims in this matter: (1) claims challengitfye foreclosure and etion proceedings against
Plaintiffs (Counts | and VI), and (2) four IBa Claims Act (“FCA”) claims (Counts 1I-V)See
Am. Compl. 11 1-2. The Court will first addses/hether it has persahjurisdiction over the

Law Enforcement and Law Firnbefendants since these two defendants raised personal

10



jurisdiction as a defense. The Court will néutn to Plaintiffs’ FCA claims and then to
Plaintiffs’ challenges to the underlying foreclosure and eviction proceedings and evaluate
whether Plaintiffs have stated any viable mlaagainst the remaining Defendants, Citibank and
Nationstar. Ultimately, the Court finds that Pldiistihave failed to establish that this Court has
personal jurisdiction over the Law Enforcememd Law Firm Defendants and, accordingly,
those Defendants must be dismissed from this c@ke.Court further finds that Plaintiffs’ FCA
claims are fatally flawed on procedural grounds and that Plaintiffs have failed to state a claim
relating to the underlying foreclosure and evicgwaceedings. As no viabtdaims thus remain
against Defendants Citibank andtidastar, this case must desmissed in its entirety.

A. Dismissal for Lack of Personal Jurisdction over Law Enforcement and Law Firm
Defendants

The Law Enforcement and Law Firm Defem#ls each move to dismiss Plaintiffs’
Amended Complaint fointer alia, lack of personal jurisdictionThe Court agrees that Plaintiffs
have failed to establish personal jurisdiction over these Defendants and, accordingly, Plaintiffs’
claims against these Defendants are dismiggeduant to Federal Rule of Civil Procedure
12(b)(2)!

In this Circuit, courts determine whethpersonal jurisdictiormay be exercised “by
reference to District of Columbia law.United States v. Ferraréb4 F.3d 825, 828 (D.C. Cir.

1995). “A District of Columbiaourt may exercise personal gaiction over a person domiciled

" Because the Court concludes that these ridifiets should be dismissed for lack of
personal jurisdiction, it does natldress their remaining grounds for dismissal. However, the
Court does note that the two AQlaims against the Law Firdefendants (Counts IV and V)
would be dismissed for failure to state aiwl and the remaining claims challenging the
foreclosure and eviction proceedirthpat Plaintiffs appear to lodge against all Defendants would
also be dismissed for failure to state a claiktcordingly, the Law Enforcement and Law Firm
Defendants would also be dismissed for PlHsitfailure to state a claim against them upon
which relief could be granted.

11



in, organized under the laws of, or maintainimg or its principal @ce of business in, the
District of Columbia as to any claim for reliefD.C. Code § 13-422. Exercise of this so-called
“general jurisdiction” requires #i the defendant’s contacts witlthe forum be “continuous and
systematic” in order for the defendant to becéul to defend a suit amg out of any subject
matter unrelated to the defendant’s activities within the for@®e Helicopteros Nacionales de
Colombia, S.A. v. Hall466 U.S. 408, 415-16 (1984). Alterivaly, this Court may exercise
“specific jurisdiction” to entedin controversies based on aofsa defendant that “touch and
concern the forum.” Kopff v. Battaglia425 F.Supp.2d 76, 81 (D.D.C. 2006) (citfagpinberg v.
Int'l Criminal Police Org, 672 F.2d 927, 928 (D.C. Cir. 1981)).

To determine whether it may exercise spegifiisdiction over a pdicular defendant, a
court must engage in a two-part inquiry. Fitkle Court must determine that the District of
Columbia’s long arm statute, D.Co@e § 13-423, authorizes jurisdictibrSBee GTE New Media
Servs., Inc. v. Bell-South Cordl99 F.3d 1343, 1347 (D.C. Cir. 2000pee also Edmond v.
United States Postal Serv. Gen. Coun84b F.2d 415, 424 (D.C. Cir. 1991) (even when subject
matter jurisdiction is predicated on federal dioggs plaintiffs must rely on the D.C. long-arm

statute to assert personal jurcdibn over out-of-district defedants). Second, the court must

® The D.C. long-arm statute provides that a District of Coluntoiart may exercise

personal jurisdiction over a pers as to a claim for relief arising from the person’s: (1)
transacting any business in thestiict of Columbia; (2) contréing to supply services in the
District of Columbia; (3) causing tortious injumyp the District of Columbia by an act or
omission in the District of Columbia; (4) causitaytious injury in the District of Columbia by
an act or omission outside the District of Guohia if he regularly does or solicits business,
engages in any other persisteourse of conduct, or derivessibstantial revenue from goods
used or consumed, or serviceadered, in the District of Colundg (5) having an interest in,
using, or possessing real propertythe District of Columbia; (6) atracting to insure or act as
surety for or on any person, pepy, or risk, contract, obligation, or agreement located,
executed, or to be performed withthe District of Columbia at the time of the contracting,
unless the parties otherwise providewriting; or (7) marital oparent and child relationship in
the District of Columbia (subjéto certain enumerated conditions). D.C. Code § 13-423.

12



find that exercise of jurisdiction comports withe requirements of constitutional due process.
See GTE New Media Servd99 F.3d at 1347. This det@nation turns on whether a
defendant's “minimum contacts” with the DistraftColumbia establish that “the maintenance of
the suit does not offend traditional notiaofsfair play and substantial justicdrit’l Shoe Co. v.
Washington326 U.S. 310, 316 (1945) (internal citation and quotation marks omitted).

Such minimum contacts mustise from some act by which the defendant “purposefully
avails” himself of the privilege of conducting adties within the Distrct of Columbia, thus
invoking the “benefits and ptections of its laws.Asahi Metal Indus. Co. v. Super. Ct. of Cal.,
Solano Cty. 480 U.S. 102, 109 (1987). Put differently, the court “must insure that the
defendant’'s conduct and connecti with the forum ‘are suclthat he should reasonably
anticipate being hauled into court thereMarshall v. Labor & Indus State of Washingtoi@9
F.Supp.2d 4, 9 (D.D.C. 2000) (citimyorld-Wide Volkswagen Corp. v. Woodséa4 U.S. 286,
297, (1980)).

Here, Plaintiffs’ Amended Complaint fails emeliy to demonstrate that this Court has
personal jurisdiction over the Law Enforcerheand Law Firm Defendants. The Complaint
alleges no facts suggesting that these Defendaatsacted businessprdracted to supply
services, or caused tortious injury in the Bistof Columbia. Inde@, the only mention of
personal jurisdiction, which is found indtiffs’ Opposition, is the following:

The long Arm Statute in Washington, Oftovides for the personal jurisdiction

of the Defendant when they have entered iat@ontract for services, or have

conducted business in Washington, DC. The opposing counsel has failed to

connect the dots with respect to the fétat NATIONSTAR MORTGAGE,

LLC has engaged in a business with CITIBANKIA to participate in a

business transaction that is prohibiteader the Consent Judgment. . . . By any

test of legal theory about what constitutes a contract, this is a comt@d&tthe
laws governing Washington, D.C.

13



Pl.s’ Law Enforcement Opp’n. at 6, 1 10; Pl.swW.&irm Opp’n at 6, § 10It appears Plaintiffs
are arguing that the Court hasersonal jurisdiction over all Defdants in this case because
Defendant Citibank was party to an unrelated eahgudgment issued in the District Court of
the District of Columbia and the business teanti®n at issue in theresent case allegedly
violated that consentgigment. As discusseihfra, Plaintiffs have failedo state a claim against
Defendants for violation of the Consent Judgmendmited States v. Bank of America Corp., et
al., No. 12-0361 (D.D.C. Apr. 4, 2012), the alldgécontract” entered into by Citibank.
Nevertheless, even ignoring this fact for thenmeat, Plaintiffs have Bged no facts linking the
Law Enforcement or the Law Firm Defendants to this “contract” or to activities within the
District of Columbia. The &ged actionable conduct on thertpaf the Law Firm Defendants
arises out of their legal representation of blagtar in the unlawful detger action filed against
the Plaintiffs in the Superior Court of Mendoac County, Californiayelating to property in
California. Law Firm Defendants’ MTD, Ex. (Fernandez Decl.), § 1. The acts for which the
Sheriff of Mendocino County is sought b held liable in and/or enjoined in this action are
all actions that the Sheriff would take fihenormal course and scops# his official duties
within the County of Mendocino, Statef California, not inthe District of Columbia. Law
Enforcement Defendants’ MTD, Ex A. (Allman Decl$),9.

Moreover, these Defendants do not reside iwithe District of Columbia, and their
principal places of business are outside of ther@t. TFLG A Law Corporation (“TFLG”) is a
California law firm, of which Defendd Fernandez is a partner, with its only office in that state.
Law Firm Defendants’ MTD, Ex. 1 (FernandezdD), 1 1, 7. TFLG is not engaged in the
practice of law in the District of Columbiané none of its lawyers are admitted to practice

before the courts of thRistrict of Columbia. Id. § 7. Similarly, Defendant Mendocino County
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Sheriff's Department does not dodiess, advertise, or contracthvpersons in the District of
Columbia and has no subsidiariexfices, or employees in thBistrict of Columbia. Law
Enforcement Defendants’ MTD,xE A (Allman Decl.) 7 7-8, 7*. Defendant Mendocino
County Sheriff Thomas Allman whom Plaintiffseasuing in his personal and official capacity
has never resided in, been domiciled in, beepl@yed in, or done busiss in the District of
Columbia. Id. T 5 Accordingly, because Plaintiffs hafagled to demonstrate that the Law Firm
and Law Enforcement Defendants possess any dctsit whatsoever with the District of
Columbia—and certainly no contacts sufficient ttis$ga the requirements of either general or
specific jurisdiction set forthbmve—this Court finds itself ihout personal jurisdiction over
Plaintiffs’ claims against them.
B. Dismissal Pursuant to Rule 129)(6): Failure to State a Claim

Based on the preceding discussion, the only remaining Defendants in this suit are
Citibank and Nationstar. Accordingly, the Coursdisses Plaintiffs’ claims as they relate to
Citibank and Nationstar.

a. False Claims Act Counts

Plaintiffs make four FCA eims against Defendants Citilklaand Nationstar pursuant to
31 U.S.C. § 3729(a)(1)(A), (B), (D), and (GpeeAm. Compl. 11 97-128. The Court need not
delve into the details of thesarhs because Plaintiffs have failto comply with the procedures
for filing a claim under the FCA and, thus, Pi#fis’ FCA claims must be dismissed with
prejudice. See Taitz v. Obam&07 F. Supp. 2d 1, 4 (D.D.C. 201QFailure to comply with
these filing procedures results in dismissal @& thlator’'s suit with prejudice.”). To bring a

claim under the False Claims Act, it must be filed ursd& on behalf of the United States and

® Sherriff Allman’s declaration is incorrectly numbered and includes two paragraphs “6”
and “7” on the second page. The Court hastified the second paragraph “7” as “7*".
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not served on the defendant until ordered bycthat. 31 U.S.C. § 3730([2). Here, Plaintiffs
did not file their Complaint or Amended Complaimder seal and appear to have served the
initial Complaint and Amended Complaint directly on Defendants. Accordingly, on this basis
alone Plaintiffs’ FCA claims mudte dismissed with prejudic&ee Nattah v. Busb41 F. Supp.
2d 223, 239 (D.D.C. 2008aff'd in part, rev'din part on other groundss05 F.3d 1052 (D.C.
Cir. 2010);United States ex rel. Fastv. Savannah Communicatiot40 Fed. Appx. 905, 908,
2005 WL 1719221 (11th Cir. July 28005) (affirming dismissal of quam action for failure to
file the complaint under seal comply with any of the other pcedural filing requirements).

Even more importantly, Rintiffs are proceedingro seand thus cannot bringgui tam
action ex relationeas they allege they are seeking to ddeeAm. Compl. I 3 (alleging that
“Plaintiffs are private attorneys general, pursuant to the sections of Title 18 authorizing the
Plaintiffs to act . . . [and] the Plaintiffs are about to suffer irreparable harm and thus the Plaintiffs
are authorized to appear Ex Redae . . .”); 1 5 (“the Rilintiff's [sic] are appearing Ex Rel . . .");
1 53 (“Pursuant to the Federal Cifalse Claims Act31 U.S.C. § 372@t seq.(the “FCA"),
Relators seek to recover, on behalf of the Whitates of America, deages and civil penalties
arising from the sale by Defendants of MBS, and other forms of asset-backed securities, using
funds provided by the United Séast (“U.S.”) government.”) It is well-established law that “a
relator in aqui tamaction may not proceqato se” Anaviev v. Freitas, et al--- F. Supp. 2d ---,
No. 13-00341, 2014 WL 1400857, at *6 (D.D.C. Apr. 11, 20148. ex rel. Fisher v. Network
Software Assocs377 F. Supp. 2d 195, 196 (D.D.C. 2008nckefeller v. Westinghouse Elec.
Co., 274 F. Supp. 2d 10, 16 (D.D.Cho{ding that “[tjhe need foadequate legal representation

on behalf of the United States is obviousbsential.”). For each of the foregoing reasons,
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Counts Il through V fail to stata claim upon which relief could be granted and, accordingly,
must be dismissed.
b. Claims Challenging Foreclosure and Eviction Proceedings

Plaintiffs formally assert two counts chaltgng the foreclosure and eviction proceedings
against Plaintiffs. In adddin, the Court discerns severahiohs within tlese counts and
throughout Plaintiffs” Amendi Complaint that the Couwill address in turn.

I. Standing to Foreclose on Plaintiffs’ Mortgage

Plaintiffs’ Amended Complaint, citing to vaus California statutesnd provisions of the
Uniform Commercial Cod& alleges that Defendants laclastling to foreclose on their home
because “defendants have not established, adthissible evidence, that any of them are the
holder of the note or holder ofeétbeed of Trust....” Am. @apl. { 93. Specifically, Plaintiffs
allege that, for several reasolxfendants were not properly agsed the note or the Deed of
Trust and thus cannot establighat they have standing treclose on Plaintiffs’ home.
Plaintiffs also allege that Dendants do not have standing flreclose on Plaintiffs’ home
because Plaintiffs’ loan was securitized and because Defendants have not provided documented
proof to demonstrate they posséss original note or otherwise dawented their interest in the
note. Accordingly, Plaintiffs contend that basa Defendants are strangéo their loan, their

efforts to foreclose are impropeld. 1 8.

19 plaintiffs repeatedly invoke various provisions of the Uniform Commercial Code
(“UCC") arguing that Defendants have violated its requiremé&ds, e.gAm. Compl. 19 8, 11,
13, 42, 43, 51, 52, 60, 69, 94. However, these pamngsare inapposite here. As California
courts have held, the UCC doest apply to California’s nonddicial foreclosure proceedings.
See Rieger v. Wells Fargo Bank, N.Xo. 3:13-0749, 2013 WL 1748045,*at (N.D. Cal. Apr.
23, 2013) (“California Civil Code section 2924, not the UCC, governs nonjudicial
foreclosures.”).
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California courts have repeatedly and consitferejected claims akin to Plaintiffs’
claims. Specifically, Californiacourts consistently reject éhargument that securitization
precludes a foreclosure actidbee, e.g., Preciado v. Wells Fargo Home Moiip. 13-00382
LB, 2013 WL 1899929, at *5 (N.D. Cal. May 7, 2013)h¢ weight of persuasive authority in
this district is that a plairffihas ‘no standing to challengeréxlosure based on a loan’s having
been securitized.”) (quotingliranjan v. Bank of America, N.,ANo. C 12-05706, 2013 WL
1701602, at *2 (N.D. Cal. April 18, 2013MMcGough v. Wells Fargo Bank, N,Alo. C12-0050,
2012 WL 2277931, at *4 (N.D. Cal. June 18, 2012) €des that securitization undermines the
lender’s right to foreclose on a propehstve been rejected by the courtsWadhwa v. Aurora
Loan Servs., LLCNo. S-11-1784, 2011 WL 2681483, at *4 (E@al. July 8, 2011) (noting that
“this position has been rejected by numerous coudyes v. GMAC Mortg., LLCNo. C 12-
794, 2013 WL 2049388, at *2 (N.D. Cal. May 14, 20¢®)laintiff contends that] because MIT
securitized the note, this allegedly stripped ME&Sany ability to assign the deed of trust.
Courts have consistently rejected this theonl’gne v. Vitek Real Estate Indus. Groufi3
F.Supp.2d 1092, 1099 (E.D. Cal. 2010) (“The argumeatt glarties lose theinterest in a loan
when it is assigned to a trust pool has &lsen rejected by marmjstrict courts.”).

California courts have alsaejected Plaintiffs’ argment that Defendants must
demonstrate their legal possession of the note (hssvphysical possession of the original copy
of the note) in order to foreclose. “Califorrag@pellate courts haveousistently rejected the
theory that California’s nonjudial foreclosure scheme (C&iv. Code 88 2924-2924Kk) requires
a foreclosing party to have a beneficial ret in or physical gsession of the note McNeil v.
Wells Fargo Bank, N.ANo. 13-5519 SC, 2014 WL 2967629,*8t(N.D. Cal. July 1, 2014).

See also Jenkins v. JP Morgan Chase Ba®6 Cal. Rptr. 3d 912, 925 (Cal. Ct. App. 2013)
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(“the foreclosing beneficiary-creditor need nabghuce the promissory note otherwise prove it
holds the note to nonjudicially forede on a real property security.Garcia v. Federal Home
Loan Mortgage Corp.No. 1:12-cv-00397, 2012 WL 3756307, *& (E.D. Cal. 2012) (“the
California nonjudicial foreclosure process does not require physical possession of the note by the
party initiating foreclosure.”)Jahaveri v. JP Magan Chase Bank, N.ANo. CV10-08185, 2011

WL 1131518, at *2 (C.D. Cal. Mar. 24, 2011) (“thdong in [California Civil Code § 2924]
requires the entity initiating focéosure to have physicalossession of the reot Indeed, courts
have uniformly found that ‘physi¢ possession of the originpfomissory note is not a pre-
requisite to initiating foreclosure proceedings.””) (quotMguyen v. Lasalle Bank Nat'l Ass’n

No. SACV 09-0881, 2009 WL 3297269, *& (C.D. Cal. Oct. 13, 2009)Heald v. Nat'l City
Mortg., No. 11CV904, 2011 WL 5513226, at *5 (S.D. Adbv. 10, 2011) (“to the extent that
Plaintiff's wrongful foreclosureclaim is based on the factahDefendants do not possess the
‘genuine original’ promissory note, allonge, or deed of trust it necessarily fails as well.
California does not require possession of thigimal note before iniating a foreclosure.”)
(internal citation omitted).

As for Plaintiffs’ argument that the note aba&ed of Trust wer@ot properly assigned
and thus Defendants cannot foreclose on PftEntiecause they cannot show they have an
ownership interest in the note Deed of Trust, this claim must fail because Plaintiffs have not
alleged prejudicé" Under California law, in order to maintain a wrongful foreclosure claim,
“Plaintiffs must allege that (1pefendants caused an illegal, fraudulent, or willfully oppressive
sale of the property pursuant topawer of sale in a mortgage deed of trust; (2) Plaintiffs

suffered prejudice or harm; and (3) Plaintiffs tendered the amount of the secured indebtedness or

" Indeed, all of Plaintiffschallenges to the foreclosuamd eviction proceedings must
fail because Plaintiffs haveot alleged prejudice.
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were excused from tenderingNugent v. Fed. Home Loan Mortgage Coigo. 2:12-cv-00091,
2013 WL 1326425, at *7 (E.D. Cal. Mar. 29, 2013). ‘i€@ahia courts have determined [that]
plaintiffs are unable to show prejudice whee thorrowers were in default and the allegedly
improper assignment does not affect thmrower’'s ability to pay . . . .Lazo v. Summit
Management CoNo. 1:13-cv-02015, 2014 WL 3362289,*a0 (E.D. Cal. July 9, 2014)See
also Fontenot v. Wis Fargo Bank, N.A.129 Cal. Rptr. 3d 467, 481 (Cal. Ct. App. 2011)
(finding no prejudice where borrowevas in default and did not allege that transfer of note
interfered with borrower’s ability to paygiliga v. Mortg. Elec. Registration Sys., Int61 Cal.
Rptr. 3d 500, 508 (Cal. Ct. App. 2013T he assignment of the deedltrust and the note did not
change [plaintiffs’] obligations under the notendathere is no reason to believe that . . . the
original lender would have refined from foreclosure in these circumstances”). On this point,
then-Chief Judge Anthony Ishii of the United Stalastrict Court for tle Eastern District of
California noted:

Regardless of alleged irreguities, Plaintiff remainedbligated under the deed of

trust to faithfully make the required pagnts. Plaintiff does not contend that he

was not actually in default under the deafdtrust. Plaintiff's property would

therefore be subject to foreclosure even under an unimpeachable creditor, and any

alleged irregularities in the proceedingaused by Defendants have not made

Plaintiff worse off than he would haween in the absence of any problem.
Garcia, 2012 WL 3756307, at *5. Here, there is no dtspthat Plaintiffs’ original loan was
valid and that Plaintiffs are in default on thwan. Rather, Plairfts devote their Amended
Complaint to alleging and arguing that Citibank and Nationstar are improper parties to foreclose
on him because the individual wiaoithorized the assignment oktloan to Nationstar did not
have authority to execute such an assignmerferidants did not providine proper notification

regarding the assignment of the etoand interim assignments of the note were not recorded.

Yet, even if such irregularities occurred, Pldiatallege no prejudicérom foreclosure based on
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the three alleged regularitiedatng to the assignment of tmete, and therefore their wrongful
foreclosure claim has no meriSee Siligal61 Cal. Rptr. 3d at 508Absent any prejudice, the
[Plaintiffs] have no standing to complain abaany alleged lack of dhority or defective
assignment.”).

Plaintiffs also allege irregularities in tidotice of Default, foreclosure sale, and the
recording of the Trustee Deed. As with thkegeéd irregularities in the assignment of the note
and/or Deed of Trust, irreguldes in the foreclosure prose do not change the fact that
Plaintiffs were in default under the loan and subject to foreclosi8ee Lazp 2014 WL
3362289, at *10 (“mere irregularities’ in the foreclosure process are insufficient to show
prejudice.” (citing Fontenot v. Wells Fargo Bank.]129 Cal.Rptr.3d 467, 481 (Cal. Ct. App.
2011)). Consequently, “any irregularities in the proceedings caused by Defendants have not
made Plaintiff[s] worse off than [they] wouldhve been in the absence of any proble@drcia,

2012 WL 3756307, at *5. Accordinglthe Court rejects Plaintiff£laims that Defendants lack
standing to foreclason their property.
i. Fraud

Plaintiffs’ fraud claim is similarly subject tdismissal. Plaintiffs appear to allege that
Defendants committed fraud when MERS assignaih#ffs’ mortgage from Lehman Brothers
to Nationstar because the individual signing off on the assignment on behalf of MERS was not
authorized to make the assignmer@eeAm. Compl. § 13. First, tthe extent that Plaintiffs
claim should be read as alleging that MER®cpred a fraudulent assignment of Plaintiffs’
mortgage, this claim must fail because MERS isanDefendant in this case. Even if Plaintiffs’
fraud claim can be read as alleging fraudbhg of the two remaining Defendants—Citibank and

Nationstar—the Court concludes that PlaintiffEaud claim must nevertheless be dismissed
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because Plaintiffs have faileddatiege or set out any actions taken by Plaintiffs in reliance on the
allegedly false statements made by Defendants.

In analyzing Plaintiffs’ fraud clan, the Court applies California laf#. Under California
law, a plaintiff must allege thfollowing to support a claim dfaud: “a false representation,
knowledge of its falsity, intent to defnd, justifiable reliance, and damageddore v. Brewster
96 F.3d 1240, 1245 (9th Cir. 1996). AlthoughaiRtiffs’ allegations about the MERS
assignment go to the “false repeagation” prong of this analysi®laintiffs’ clam nevertheless
fails because they have not glel any actions taken by themrgliance on the allegedly false
statement by Defendants that MERS properdgigned Plaintiffs’ mogage to Nationstar.
Rather, from the outset of thigigation, and apparently from ¢hinitiation of the foreclosure
proceedings against them by Nationstar, RBFnhave vigorously contested Defendants’
representations, arguing thatamtiffs’ mortgage was frauduldg assigned to Nationstar and
that, as a result, Defendants do not have an ®hipeinterest in theimortgage and lack the
power to foreclose on Plaintiffdiome. “In alleging fraud or migke, a party must state with
particularity the circumstances constitutinguflaor mistake.” Fed. R. Civ. P. 9(b). Here,
Plaintiffs state with particularity the allegdthudulent statements bRefendants, but their

Amended Complaint and briefing fail to specifically identify any actions they as Plaintiffs have

1241 a diversity action, a federal district coagplies the choice of law principles of the
state or jurisdictiorin which it sits.” Lopez v. Councibn American-Islamic Relations Action
Network, Inc. 741 F.Supp.2d 222, 234 (D.D.C. 2010). “The District of Columbia employs a
‘modified governmental interest analysis,” undehich the court evaluates the governmental
policies underlying the applicable laws andedmines which jurisdiction’s policy would be
most advanced by having its lawppéied to the facts in the casdd. at 234-35 (citation
omitted). “For a tort claim, the state whose poleoyuld be advanced the stois the state with
the most significant relationship to the cadd.”at 235. “The Court coiders the place where
the injury occurred, # place where the conduct causing thjury occurrd, the residence,
domicile, place of incorporatioor place of business of the parties, and the place where the
parties’ relationshipif any, is centered.ld. Here, all of these factors support application of
California law, and the parties do rasgue that any other law should apply.
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taken in reliance on these statements and the resulting damage from this reliance. Accordingly,
the Court concludes that Plaiifgi have not met their burden e$tablishing a claim of fraud.
iii. Enforcement of Consent Judgment

Plaintiffs next assert thabefendants Citibank and Natidas are in violation of the
Consent Judgment entered into by Citibank and several other badk#ed States v. Bank of
America Corp., et al.No. 12-0361 (D.D.C. Apr. 4, 2012), ECF No. 14 (Consent Judgment).
Citibank and Nationstar have moved to dismiss ¢hagm, arguing that because Plaintiffs were
not a party to this Consent Judgment, theyuagble to enforce any obligation imposed upon the
parties to the judgment. Theo@t agrees, as by its termsjstiConsent Judgment is not
enforceable by individual third-pg beneficiaries. The Condgedudgment specifically states
that enforcement actions may be brought by a “Rartitis Consent Judgment or the Monitoring
Committee.”ld. Plaintiffs, as individual mortgageesgateither party to the Consent Judgment
nor members of the monitoring committee. Otheurtin this district considering identical
claims from other individual homeowner pitiffs have reached the same conclusiBee, e.g.,
Conant v. Wells Fargo Bank, N.A., et al;, F. Supp. 2d ---, 2014 WL 575758, at *9 (D.D.C.
Feb. 14, 2014) (“by its terms, this Consent Judgment is not enforceable by individual third-party
beneficiaries”);McCain v. Bank of Ameri¢aNo. 13-cv-1418, 2014 WL 334196, at *7 (D.D.C.
Jan. 30, 2014) (“The plaintiff was not a party testbonsent judgmentnd therefore, is unable
to enforce any obligation imposed upibve parties to & judgment.”);Glaviano v. J.P. Morgan
Chase Bank, N.ANo. 13-cv-2049, 2013 WL 6823122, dt n. 1 (D.D.C. Dec. 27, 2013)
(“Plaintiffs also erroneously clai that the foreclosure sale okthproperty is pohibited by the
Consent Orders issued bnited States v. Bank of America . . Plaintiffs were not parties in

United States v. Bank of Amerjcwhich dealt with mortgageservicing, origination, and
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certification in general and didhot involve Plaintiffs’ mortgge or any other particular
mortgage.”);Ghaffari v. Wells Fargo Bank, N.ANo. 13-115, 2013 WL 6070364, at *4 (D.D.C.
Nov. 19, 2013) (“claims by individual borrowers, such as Plaintiff, are excluded from the
Consent Judgment”)ee also SEC v. Prudential Sec. |Int36 F.3d 153, 158 (D.C. Cir. 1998)
(“this circuit has opted for a lgint line rule . . . that third p&es to government consent decrees
cannot enforce those decrees absamexplicit stipulation by # government to that effect.”)
(internal citation omitted). Accordingly, all of&htiffs’ claims against Citibank and Nationstar
relating to violation othe Consent Judgment tnited States v. Bank of America Corp., et al.
No. 12-0361 (D.D.C. Apr. 4, 2012) are dismissed.
V. Intentional Infliction of Emotional Distress

Plaintiffs’ claim for intentional infliction ofemotional distress (“IIED”) similarly fails.
Plaintiffs allege that “Defendasintentionally iflicted emotional distresknowing that they and
their client and co-congptor does not have standingftreclose on said property and knowing
the loss of a persons [sic] home is one of the rmagmatic things that anyone can experience.”
Am. Compl.J 90. Plaintiffs make no other allegationsmpport of their IIED claim. As with
Plaintiffs’ fraud claim, the Court applies California laBee Lopgz741 F.Supp.2d at 235 (“The
Court considers the place whkethe injury occurred, the pkavhere the conduct causing the
injury occurred, the residence, domicile, plaafeincorporation or @ce of business of the
parties, and the place where the parties’ relationship, if any, is centered.”). “The elements of the
tort of intentional inliction of emotional distress are:1( outrageous conduct by the defendant;
(2) the defendant’s intention of causing ockiess disregard of the probability of causing
emotional distress; (3) the plaintiff's sufferirsgvere or extreme emotional distress; and (4)

actual and proximate causation of the eomdl distress by the defendant's outrageous
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conduct.” Odinma v. Aurora Loan SvgdNo. C-09-4674, 2010 WL 1199886, at *9 (N.D. Cal.
Mar. 23, 2010) (quotingrerice v. Blue Cross of Cal257 Cal. Rptr. 338, 340 (Cal. Ct. App.
1989)). “Outrageous conduct must ‘be so extreas to exceed all bounds of that usually
tolerated in a civilized society.Td. (quotingTrerice, 257 Cal. Rptr. at 340).

California courts have uniformly rejectdtED claims related to foreclosure actions,
including allegedly wrongful foreclosureSee, e.g.Baidoobonso-lam v. Bank of Amerjddo.
CV 10-9171, 2011 WL 5870065, at *5 (C.D. Cal. Nov. 2@11) (“to the extent that Collier's
claim is solely predicated on the foreclosure sfgrioperty, California courtsave held that such
conduct does not state a claim for intenél infliction of emotional distress.”)Smith v.
Wachovia No. C 09-01300, 2009 WL 1948829, at *4 (N.DI.Caly 6, 2009) (allegations that
defendant “wrongfully and intéionally initiated non-judicialforeclosure proceedings” were
“not so extreme as to exceed the bounds of civilized socieBéyenport v. Litton Loan
Servicing, LR 725 F.Supp.2d 862, 884 (N.D. Cal. 2010) (holding that the act of foreclosing on a
home “falls shy of ‘outrageous,” however wobing the effects on the borrower.”). Plaintiffs
provide no response to Defendants’ arguments mnpibint and therefore their IIED claim is
dismissed.

V. Due Process Violation

Finally, under the heading “Additional Reli@equested,” Plaintiffs allege that the
foreclosure sale violated thalue process rights under the Fithd Fourteenth Amendments to
the U.S. Constitution. Am. Compl. § 144. PIdistfail to state a claim for relief under the Due
Process clause because “[iln order to trig¢fee Due Process Clause of the Fourteenth
Amendment, or a comparable federal actionntmke the Fifth Amendment, there must be a

‘state action.” "Simms v. District of Columhi®99 F.Supp.2d 217, 224 (D.D.C. 2010). The Due
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Process Clause *“offers no shield” againstrivate conduct, howeve discriminatory or
wrongful.” Jackson v. Metropolitan Edison Call9 U.S. 345, 349 (1974) (internal quotation
marks omitted). Here, Defendants Citibank andidfstar are not government actors and their
efforts to foreclose on Plaintiffproperty, even if accomplishettirough interactions with the
Mendocino County Sheriff's Departmentp not constitute state actiorSee United States v.
Property Identified as Lot Numbered 71883 F.Supp. 9, 11 (D.D.@997) (“While [plaintiff]
may face eviction if her lender forecloses on tr&dence, that ‘seizure’ by a strictly private
actor does not trigger the dueopess clause.”). In light ahe lack of state action here,
Plaintiffs’ claim that Defendants violatedeir due process rights is dismissed.
c. DOE Defendants

Plaintiffs name fiveDoe Defendants in their AmemndleComplaint and explain in the
Amended Complaint that “[tlhe identity of the DQ@Efendants are not known to the Plaintiff at
this time but the Plaintiff will add their namesan amended complaint as needed, and as their
names become known to the Plaintiff.” Am. Com{pb8. Plaintiffs do nagive any explanation
about the role the Doe Defendants played inféloes underlying this case. Nor have Plaintiffs
sought to amend their complaint to name the Defendants. When Plaintiffs amended their
Complaint on October 14, 2014, they did not dde names of the Doe Defendants. More
importantly, they did not provide any explanation of the roles and relevance of the Doe
Defendants at that time. The time for servilgfendants has now passeBven if Plaintiffs
cannot know the names of the Doe Defendants wittisgbvery, they shouldt least be able to
indicate in their Complaint what roles these defendants played in the foreclosure and eviction
proceedings. As Plaintiffs have not indichtthat the Doe Defendants played roles in the

foreclosure and eviction proceedings that ang different from the roles played by the named
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Defendants Plaintiffs have sued, the Court’s amalgtthe legal infirmities of Plaintiffs’ claims
in Part B applies with equal force to tibme Defendants whom, accordingly, must also be
dismissed.
IV.  CONCLUSION

For the foregoing reasons, the Court GRIAN Plaintiffs’ Motion to Amend the
Complaint and GRANTS the motions to dismifsDefendants Citibank, Nationstar, the Law
Enforcement Defendants, and the Law Firm Dd#énts. Specifically, the Law Enforcement and
Law Firm Defendants are DISMISSED WITHOUT PREJUDICE for lack of personal
jurisdiction. Defendants Citibank and Natstar and the Doe Defendants are DISMISSED
WITH PREJUDICE as Plaintiffeave failed to state a claim against these Defendants under the
False Claims Act or a claim favrongful foreclosure, fraud, viation of the consent judgment,
intentional infliction of emotional distress, or \atilon of due process. light of this decision
on Defendants’ Motions to Dismiss, Plaifs’ Motion for Preliminary Injunction and
Temporary Restraining Order BENIED AS MOOT. An apppriate Order accompanies this
Memorandum Opinion.

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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