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UNITED STATES DISTRI CT COURT
FOR THE DISTRICT OF COLUMBIA

ERIN BENTON
Plaintiff, X Civil Action No.: 14-1073(RC)
V. : Re Document Na: 14, 15

LABORERS’ JOINT TRAINING FUND

Defendant.

MEMORANDUM OPINION

DENYING PLAINTIFF 'SMOTION FOR PARTIAL SUMMARY JUDGMENT , GRANTING IN PART AND
DENYING IN PART DEFENDANT’S CROSSM OTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

Plaintiff Erica Benton (“Ms. Benton”) alleges that her former xygr, Defendant
Laborers’ Training Fund (“the Fund”), failed to pay her more than $2206@rtime wages
between 2008 and 20112 violation of the Federal Fair Labor Standafds (“FLSA”) and the
D.C. Minimum Wage Act @BCMWA”"). She also alleges thtlte Fundviolated the FLSA by
retaliatingagainst her focomplaining about unpaid overtime, ultimately terminating her on May
16, 2014.

Now before the Court are the parties’ crosstions for summary judgment. Ms. Benton
seekgartial summary judgmeiats to a subset of unpaid overtime hours that she worked
betweenJune25, 2011, and December 31, 2012. She asserts that she i$&d@d.34n
unpaid wagefor that time periodandshe requests aqual amount in liquidated damages under
the FLSA and DCMWA. The Fund has moved for summary judgment #isctaims, arguing

first that theunpaid overtime claims fail as a matter of law becausewtedime provisions of
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the FLSA do not apply to the Fund, which is a4poafit organization, or tdls. Benton who
worked in an administrative positiorThe Fund alsmaintains thaMs. Benton has failed to
establish grima faciecase of retaliation, and that she was terminated for legitimate, non
retaliatoryreasons Upon consideration of the parties’ motions, the memoranda irogupp
thereof and opposition therettmd the summary judgment recptide Court will deny Ms.

Benton’s motion for partial summary judgmestto her FLSA overtime clajrgrant the Fund’s
crossmotion forsummary judgmenrds to the FLSA overtime and retaliation claims, and dismiss

without prgudice the DCMWA overtime claim

. FACTUAL BACKGROUND

The Fund is a neprofit 501(c)(5) organization “designed to provide labor training to
members of two labor unions in the District of Columbia: Laboratgrhational Union of North
America (‘LIUNA’) Local 657 and Local 11.” Def.’'Statement bMaterial Facts Not in
Disputeff 1, 4 ECF No. 152 (“Def.’s SOF”) The training is limited to laborers’ classification
construction work, Guerrero Dep. 45& Dec. 8, 2014, ECF No. 45 and‘the purpose of the
Training Fund is to provide unique training to construction laborers whmemgers of LIUNA
to help them qualify for work and to get better worlséeBenton Dep. 18:1317, Dec. 3, 2014,
ECF No. 144. The organizatiofis a thirdparty recipient of camibutions made pursuant to
collective bargaining agreements, and additidmadiing comes fromeideral, local, and union
grants Def.’s SOFat 1 5, 6MeighanDep. 6:14-16, Dec. 8, 2014, ECF No. 34

Ms. Benton was a fullime, salariedemployee of th&und from January 1, 2003, until
her termination oMay 16, 2014. Pl.’s Respo Def.’s Interrog. No. /ECF No. 145. The

parties dispute whether Ms. Benton had an official job title, butvsiseat times called an



“Administrative Assistant,Def.’sEx. 12 at 6, ECF No. 154, and abthertimes referred to as
the“Office Manager,’Def.’s Ex. B at 2, ECF No. 185, or “Assistant to Director,” Def.’s Ex.
15 at 2, ECF No. ¥87. When she was first hired, Ms. Bentorésponsibilitiesncluded
clericalduties filing reports, implementing a database, assisting the direttbe Fund,
supporting the Fund’s instructors, and providing customer service teutid’smembers.
Benton Dep. 22711 By 2006,Ms. Bentorhadgained experiencat theFund andhe director
had been replacdad; an individual who was less familiaith the role, saMls. Benton took on a
greater role in assisting the directcommunicating with the Fundthird-partyadministrator
about the Fund’s billsand obtaining grant®r the Fund 1d. at 26:2-36:12 52:13-56:18.
Among other things, Ms. Bent@isoreconciledthe petty cash book, processed checks for
stipends, orderedffice supplies andheals for trainings, assisted in creatingFo@d’s training
schedulessolicited bidsfor service providers and rental equipment, signed a $35,220 lease for
copier,and kept the office running while the director was ddt.at41:16-48:8; 58:1859:13
127:17428:8; 137:19143:13

On a number of occasignls. Benton worked during Saturday training sessions put on
by the Fund.SeeProgress Report, Def.’s Ex. 30, ECF No-35 At the trainings, she
processed classes and issued certificates and state licenses to attendeeDdper267:1-215.
She estimates that as a result, she worked 595.5 hours of overtim2008 through 2012.
Pl’s Supp. Resp. to Interrog. Nd.5 ECF No. 1412. Her annual salary during that time ranged
from $50,404 to $54,29@nd she was not paid tiraedhalf for hours worked on 8ardays,
regardless of whether it caused her to work over forty hours in a gk V.

On December 31, 2012, the Fund terminated its relationship with thepHrirg

administratothat had previously handled tasks like administering payrolgfitenand cutting



checks for vendors. Meigh&ep.30:17-31:17. The decision to administer the Fund internally
was made in an effort to reduce the organization’s expeB®¥on Depat 62:263:12. As a
result,Mary McNelisbegan handling the work relatemladministering the Funds of January 1,
2013 Id. at62:2—63:12227:5-10. Ms. McNelis“essentiallytook overa lotof [Ms. Benton'$
responsibilities’ Benton Dep. 227:518;see alsdVicNelis Decl. § 5, ECF No. 153.

On April 26, 2013 Justin Meidnan,the chairman of the Fund’s Board of Trusteent a
list of “action items” toFunddirector Lou DeGraffequiring among other thinggonfirmation
that Ms. Benton would work only out of the Fund’s Local 657 Office Ghdiring regular work
hours andrderingthat her work cell phone be cancelled, as she would notthegzhonevhen
working at a singlsite. Meighan email, Def.’s Ex. 16, ECF No. ¥348. Those changes were
implemented the following montiBenton Depat 260:5-261:9 267:13-269:19.

In May 2013, some of the Fund’s instructors learned that other traimag fuere being
audited in relation to Saturday training session hours worked byctmts. Benton Dep. 81:17
21; 83:4-13. Ms. Benton and the instructors mentioneltoDeGraffwhat they had heard
about the other funddd. at 84:288:13. Mr. DeGrafftold them to"start looking for[their]
original employment letters because if there was an issue, he was@tmog into it and see
what hecould do to get [thenjompensated.’ld. at 85:16-13. The Fund subsequently
investigatedhe overtime hours worked by employees in 20&EBminated Mr. DeGraff, and
implemented a new employee handbooBuly 2013hat required all overtime to be approved in
writing in advancebut it didnot investigateanyovertime hoursvorked prior to 20131d. at
217:6-218:14.

During a generataff meeting in June or JuR013,the Fund announced that Mr.

DeGraff was no longer employed as the Fund’s director and that thereoiregeaybe changes.



SeeBenton Dep. 97#416. When someone brought @aturdaysluring the staff meeting, Mr.
Meighan “abruptly ended the meetindd. at 86:1687:17; 97:798:2. Ms. Benton recalls that
when she saw Mr. Meighan after the summer staff meeting, he greetes! lmih “barely
acknowledged” heiid. 87:11-17, andshe believes thahe work “atmosphere changed” at the
Fund“in the way that things were done more by thelybdid. at 86:5-7,91:21-92:10.

As a consequence, Ms. Benton felt as if the Fund employees were “leategltasfi
they had done something wrong” simply because they had brouglutéreigl overtime issue to
the attention of the directoBenton Dep84:2—7. She believed management wanted to “take a
closer look at what was going 6mand there was more “micromanaging” in the offidd. at
272:12-20. Making matters worseéhe new director Jim Anastase was “a screamer and a yeller,”
ard she found him “somewhat hard to deal withd! at 239:12-240:3. She complained to
Anthony Frederick, who sat on the Fund’s Board of Trustees, #tmutay that she and the
instructors were treated by Mr. Anastase, and when she told Mr. Andséashe expected to be
treated with respect, he told her he would not change and she needed thickkt. siki241:1%
24310. WhenMs. Benton became ill and took sick leave between late Dec&bh8and mid
March 2014 she began to look for other employm¥h] ecause¢he environment was very hard
to deal with . . . [b]ecause of the director . . . Jim Anastask 4t238:10-239:5244.11-22.
Ms. Benton “became discouraged when no one would basically hear whatddhe] say in
regards to some complaints that [she] had with the treatment thatvabegceiving,” and there
was some “confusioas wellregarding [her] performance” at workd. at 245:21246:15.

On May 12, 2014, Ms. Benton went to the Employment Justice Centi'{f'ih the
District of Columbia to disass her overtime concernBenton Dep. 284:13285:4. But when

she got to EJC, she filled out an intake form and spoke to a voluvtieeold her that EJC had a



conflict of interest and could not help hdd. She never made a claim regarding unpaid
overtime with any agencyld. at 240:1921.

Ms. Benton was terminated on May 16, 20T4e Fund maintains thads. Bentonwas
fired for performance issugpoor attitude, and failure to comply with Fund poliaesl
procedures. Def.’s SOF { 9@eighan Depat 87:5-8. Ms. McNelis recalls that Ms. Benton
seemedipset when she took over some of her prior administrative duties, sh&dviton was
hostile under Mr. Anastase’s leadership, and that she was arguweeabatut the Fund’s new
policies McNelis Decl. | 6, ECF No. 153, although Ms. Benton disputes these assertivs
McNelisalsorecalls having to ask Ms. Benton repeatedly to stop using her peesoiadlto
conduct Fund business atwlprovide account information and passwords for the Fund’s service
providers. Id. 1 89. According to Ms. McNelisMs. Bentonincorrectly inputinformation so
that the January 2014 reports for the Board of Trustees were incamédh the months prior to
hertermnation, she failed to maintain the petty cash in an orgamirddimely fashion.d.
9-11. Ms. Benton also worked unauthorized overtime on two occasionsedesping been
instructed not to do so, astie wadormally reprimandedor the second dénse Def.’s Ex. 18
ECF No. 1520; Def.’s Ex. 19 ECF No. 1821

Ms. Benton initiated this action @lune 25, 2014alleging that shes entitled to unpaid
overtimewages for hours workdaketween February 9, 2008 and April 13, 2013. Compl. 11 12,
40,ECF No. 1 Counts | and Il of her complaint allege violations of the overtirogigions of
the FLSA and the DCMWA, respectivelyd. 11 3648. Count Il of Ms. Benton’s complaint
allegesthat after she and the instructors inquired about unpaid overtidum@2013, she was
unlawfully terminated on May 16, 2014, “in retaliation for complainamgl asserting her rights

to unpaid overtime wages under the FLSAJ" {1 18-24, 49-56.



lll. LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that theceggnuine dispute
as to any material fact and [thus] the movant is entitled to judgasesmtmatter of law.Fed.R.
Civ. P. 56(a)accord Talavera v. Shab38 F.3d 303, 308 (D.Cir. 2011). “A fact is material
if it ‘might affect the outcome of the suit under the governing lang’ @ dispute about a
material fact is genuine ‘if the evidence is such that a reasonableoid/return a welict for
the nonmoving party.’ Steet v. Schafer535 F.3d 689, 692 (D.Cir. 2008) (quotingAnderson
v. Liberty Lobby, In¢.477 U.S. 242, 24@81986)). When Rule 56 is invoked, the moving party
has the initial burden of demonstrating the absence of a gensmealas to any material fac
See Celotex Corp. v. Catrett77 U.S. 317, 32@.986). When the moving party does not bear
the burden of persuasion at trial, its burden “may be dischargstidoying™—that is, pointing
out to the district court-that there is an absence of evidet@support the nonmoving party's
case.” Id. at 325

Once the moving party has met its burden, to defeat the motionnh®amg party
must designate “specific facts showing that there is a genuine isduialforld. at 324(citation
omitted). Although the Court must view this evidence in the light most favorableeto t
nonmoving party and draw all reasonable inferences in that panyg's $ee Grosdidier v.
Broad. Bd. of Governors, Chairmarn09 F.3d 19, 224 (D.C.Cir. 2013), the nonmoving party
must show more than “[tlhe mere existence of a scintilla of evidencgod of” his positior-
“there must be evidence on which the jury could reasonably fmjdhi® nonmoving party].”
Anderson477 U.S. at 252Moreover, the nonmoving party “maytn@st upon mere allegation

or denials of his pleading but must present affirmative evidence sfp@genuine issue for



trial.” Laningham v. U.S. Nayg13 F.2d 1236, 1241 (D.Cir. 1987) (internal quotation marks
and citation omitted).

When both parties file crossotions for summary judgment, “each must carry its own
burden under the applicable legal standafglirman v. United State429 F.Supp.2d 61, 67
(D.D.C.2006);Nuzzo v. FBINo. 95-CV-1708, 1996 WL 741587, at *1 (D.D.C. Oct. 8, 1996)
(“When both parties in a cause of action move for summary judgment, @&agmust carry its
own burden.”). Finally, the Court notes that “[c]redibility detarations, the weighing of the
evidence, and the drawing of legitimate inferences from the factsrgreiqctions, not those of
a judge at summary judgmentBarnett v. PA Consulting Grp., In¢Z/15 F.3d 354, 358 (D.C.
Cir. 2013) (citation omitted)Indeed, a court's role in deciding a summary judgment motion is
not to “determine the truth of the matter, but instead [to] decide ordyhehthere is a genuine

issue for trial.” Id. (citation omitted).

IV. ANALYSIS
A. FLSA Overtime Claim
Ms. Benton'’s first claim is that the Fufalled to pay her timeandhalf for overtime
hours worked during Saturday training sessiongolation of the FLSA. Compl. {1 382. She
seekgartialsummary judgment as unpaid overtime wages for hours worked betwleee 25,
2011 and December 31, 2041 2P1.’s Mem. SuppMot. Summ. J. a2, ECF No. 142. TheFund

on the other handpaintains that it is entitled to summary judgment as to the gntiféVs.

1 Ms. Benton’s motion does not seek summary judgment as to oveudime worked
prior toJune25, 2011, which would require a finding that the statute of limmnatltad been
tolled. SeePl.’s Mot. Summ. Jat 1 n.1 ECF No. 14Pl.’s Mem. Supp. MatSumm. J. a2.-4.



Benton's FLSA claim because she has$ showrthat the Fund is an “enterprisagaged in
commerce’subject tocoverage under the FLSAovertime provision Def.’s Mot. Summ. J. at
20-23, ECF No. 1512 The Court’sanalysisof Ms. Benton’s FLSA overtime claifpegins—
and ends-with thethresholdquestion of whether the Fund constitutes an “enterprise” covered
by the FLSA.

“Under the FLSA an employee is ordinarily entitled to pay equahtoand ondalf
times his normal hourly wage for all hours worked beyond fontyygek.” Smith v. Gov't
Employees Ins. C0590 F.3d 886, 892 (D.C. Cir. 2010) (citing 29 U.S.C. § 20T (p)While
courts construe the FLSA “liberally to apply to the furthest reacbasistent with congressional
direction,” Tony & Susan Alamo Found. v. Sec'y of Laldagrl U.S. 290, 296 (1985) (internal
guotation marks omitteddhereach of the FLSA’'®vertime provisionis expressly limitedo
those “employees who in any workweeke] engaged in commerce or in the production of
goods for commerce, ¢are]employed in amnterprise engaged in commerce or in the
production of goods for commerce.” 29 U.S8207(a)(1).Accordingly, eforeanemployee
can recover overtime wagaader the Actshemust first establish thdter employment

relationship is subject to coverage underEh8A.2 SeeD.A. Schulte, Inc., v. Gang$28 U.S.

2 Alternatively, the Fund maintains that Ms. Benton was exempt from tiénoee
requirement during the time in question because she was employ&olonaafideadministrative
capacity.” Id. at 21-32. But because the Court finds that Ms. Benton hasl fanlestablish that
the Fund is subject to FLSA coverage, it will not address this atieenrargument.

3 1f a plaintiff establishes coverage, the burden then shifts to the eanp@ghow that
the employee falls within one of the exemptions to the Fs®#&ertime requirementBriggs v.
Chesapeake Volunteers in Youth Services, G&F. Supp. 2d 711, 714 (E.D.Va. 1999)
("Employees seeking compensation based on the FLSA have the burdewiod phat the
FLSA applies to their employer/employee relaship . . . . Once this initial burden is met, the
burden shifts to the employer to establish whether one of the speeifigpggns under the
FLSA applies.”);see alscGmith v. Govt. Employees Ins. (800 F.3d 886, 891 (D.C. Cir. 2010)



108, 120 (1946) (discuisg plaintiff's burden of establishingdividual FLSA coverage);

Malloy v. Assoc. of State and Territorial Solid Waste Mgmt. Office&S F. Supp. 2d 50, 54
(D.D.C. 2013) (holding that “enterprise coverage [is] a substantyredrent of the plaintifs
[FLSA] claim”); Benitez v. F & V Car Wash, In&No. 11-CV-1857, 2012 WL 1414879, at *1
(E.D.N.Y. Apr. 24, 2012)Holdingthat establishing enterprise coverage under the FLSA is an
“element that a plaintiff must establish in order to prove ligb)lcollecting cases).

FLSA coverage comes in two forms: “enterprise” and “individuar.ény & Susan
Alamo Found. v. Sec'y of Labear71 U.S. 290, 295 n.10 (198%)n employee with “enterprise”
coveragenvorks for an employer that Both“an enterprise” anlengaged in commerce or in the
production of goods for commer¢é See?29 U.S.C. § 207(a)(1¥see also Malloy955 F. Supp.
2d at 55 (explaining that to establish enterprise coverage, an emplageérst show that the
employer is an “enterprise,” and then show that the enterprisagaged in commerce”).
Alternatively, an employers covered individuallyunder the FLSA if she personally“esngaged
in commerce or in the production of goods for commerdée.” Although a given employee may

have coveage under either or both theorids. Benton’s complaint alleges orénterprise

(holding that emloyer bears the burden of establishing that employee falls withimadrative
exemption to the FLSA).

4 To be “engaged in commerce or in the production of goods for commerce,” an
enterprise must have two or more employees “engaged in commerceepioduction of
goods for commerce . . . or. .. handling, selling, or otherwiskimgpon goods or materials that
have been moved in or produced for commerce by any person,” and theisateiust also
have an annual gross volume of sales or busirfesst ¢ess than $500,000. 29 U.S.C. §
203(s)(1)(A). Alternatively, an enterprise wik lleemed to have engaged in commérites
engaged in operating a type of institution listed in 29 U.S.C. § RQR®), or if it is an “activity
of a public ageng” id. § 203(s)(1)(C), but Ms. Benton does not contend that either of these
alternativemeansof establishing enterprise coverage are implicated in this case.

10



coveragenotindividual coverage See generallompl. @lleging that the Fund “was engaged
in commerce or in the production of goods for commerce within thaingaf [29U.S.C. §
203(s)(1)],” that its “gross revenaxceede@®500,000.00, and thus Defendant qualified as an
‘enterprise’ within tle meaning of § 3(r) of the FLSA”). The Court thus proceeds by considering
whether the summary judgment recoréwed in the lighmost favorable to Ms. Bentpn
permits a findinghat the Fund is an “enterprise” covered by the FLSA

1. Enterprise Coverage

The FLSA defines an “enterpriset pertinent part as “the related activities performed
(either through unified operation or common control) by any personrsomséor a common
business purposk 29 U.S.C. 8§ 203(r)(1jemphasis addedNon-profit charitable, religias, or
educationabrganizatios are not automatically exempt from the FLSA, however, and they will
be viewed as satisfying tHbusiness purpose” requirement to the extent that the organgzation
“engagein ordinary commercial activities, such as operating a printing ablisping plant” 29
CFR § 779.214 The operative question in such cases is whehsarrganization’sactivities
“serve the general public in competition with ordinary commercial emsegy” Alamqg 471
U.S.at 299.

In Alamo Foundationfor example, the Supreme Court held that wizgarenprofit
religious organization operateddaderived its income fromraumber of ordinar commercial
businessesncluding “service stations, retail clothing and grocery outladg, farms, roofing and
electrical construction companies, a recordkeeping company, a motel, goantesrengaged in
the production and distribution of cantiand wherghosebusinesses engaged in competition

with other commercial businesséseywere being conducted for‘ausiness purpose 471

11



U.S. at 2923062 On the other hand, whesenonrprofit trade organization provided lobbying
services and hosted conferenoeaty for its membersthis Court held that because the
organization providedo “services to the general public for which it competes with other
commercial enterprisesif’did not act for a common business purpose or constitute an
“enterprise” covered by the FLSAValloy v. Ass'n of State & Territorial Solid Waste Mgmt.
Officials, 955 F. Supp. 2d 50, 8% (D.D.C. 2013) (dismigsg FLSA claim against neprofit
trade association that providedbbyingdike servicesand hosted conferencesly for state and
territorial waste management officials because plaintiff faibeallege that the association
provided “services to the gea public for which it competes with other commercial

enterprises”y

®> The Supreme Court affirmed the Eighth Circuit’s decision, which &asoned that
“[b]y entering the economic arena and trafficking in the marketplace, the [organizadsn]
subjected itself to the standards Congress has prescribed fengfé bf employees.’ld. at
294-95 (quoting 722 F.2d 397, 400 (1984)).

® See alsdreagor v. Okmulgee County Family Resource Ceh@r Fed. Appx. 805
(10th Cir. 2012) (affirming dismissal of FLSA claim for lack o¥ecage where plaintiff failed
to allege that noiprofit organization that provided shelter to domestic violence victimas
engaged in a ®iness purposar in any type of competitionBriggs v. Chesapeake Volunteers
in Youth Services, InG8 F. Supp. 2d 711, 7445 (E.D.Va. 1999) (holding that negorofit
corporation that provided services to juveniles was not an enterpoigetsio FL3\ in the
absence of evidence that it “in any way competes with other commerciategndr charges its
clients for services”)Archie v. Grand Cent. Partnership, ln@97 F. Supp. 504, 5228
(S.D.N.Y. 1998) (holding that neprofit organizations that operatepdthways to employment”
program for the homelesggialified as an “enterprise” because they “shared a common business
purpose—providing service at a fee to improve business operation conditiorts;tegularly
entered into contracts and solicifedlsiness from private corporations promising that it would
supply formerly homeless persons to act in a security capad®gigh v. Shiloh True Light
Church of Christ895 F. Supp. 799, 818 (W.D.N.C. 1995) (holding that “vocational training
program” forchildren that billed customers fthelabor provided and that competed with other
contractors had become a commercial enterprise subject to the FRMV34)er v. Salvation
Army, 660 F. Supp. 466 (E.D. Tenn. 1986) (granting summary judgment to emyloser
plaintiff failed to show that the transient lodge operateddlya®ion Army exclusively for

12



In this case, it is undisputed that the Fund is aprofit “training fund designed to
provide training to members of Laborers’ International Union of INArherica Local 657 and
Localll.” Pl’s Mem. Support. Mot. Summ. J. at 2, ECF Ne2X(4uoting Meighan Dep. at
5:14-21). It does so “to help [construction laborers who are union membeadify for work
and to get better work.” Benton Dep. 18:18. In its Statement of Materi&lacts not in
Genuine Dispute, the Fund further assetbedit “engages in ‘unique’ work providing training
for solely laborers’ classification construction work . . . [athoigs not compete in the
commercial marketplace Def.’s SOFY{ 1,13. Rather tlan contesting this assertidvis.
Bentonconceded that the statement \e@iber “accurate” or “not material” and declined to
respond to itsee Pl.’s Opp’n at £2, ECF No. 16thereby admitting that the Fund provides
training only to certain union membeard that it does not competgh commerciabusinesses
See Trawick v. Hantmari51 F.Supp.2d 54, 59 (D.D.C2001) (“[T]he court may assume that
facts identified by the moving party in its statement of maltéacts are admitted, unless such a
factis controverted in the statement of genuine issues filed in djpoo® the motion.” (quoting
LCVR 7.1(h))).

After conceding the point, however, Ms. Bentdleged for the first time in her reply
briefin support of her motion for summary judgmémat while the Fund’s training activities are
limited to union memberdt, publishes a list of available courses on its website‘fanjdny
other organizations and schools provide and charge for similar gaourses” in the area, so
“the Fund is engaged immpetition with ordinary enterprises, and is therefore an entenpris

itself.” Pl’s Reply at 4, ECF No. 20. In support of this belatethge in position, Ms. Benton

transients was an “enterprise” because it did not “serve the general[pupl . . compete with
other private entrepreneurs”).

13



offers only a footnote with links to three websites, providiogitation to any edence in the
summary judgment recordsee idat 4 n.2. Shealsodoes not explain in what respects the
training courses are “simildrallege that the Fund chargeemberdor the courses it offer®r
provide any further factsupporting her conclusion that the Fund is engaged in competition w
ordinary commercial enterprisebs. Benton has offered too little too late.

First, “it is a weltsettled prudential doctrine that courts generally will not entergain n
arguments first raised in a reply éfi’ Lewis v. District of Columbia791 F. Supp. 2d 136, 139
n.4(D.D.C. 2011) (quotinghleutian Pribilof Islands Ass'n, Inc. v. Kemptharb87 F.Supp. 2d
1,12 n. 5 (D.D.C2008)) see also McBride v. Merrell Dow & Pharn800 F.2d 1208, 1211
(D.C.Cir. 1986) (“Considering an argument advanced for the first time inla loeipf ... is not
only unfair . . ., but also entails the risk of an improvident edilised opinion on the legal
issues tendered.” (citation omittedpnservation Force v. Salaz 916 F.Supp.2d 15, 22
(D.D.C.2013) (party forfeits argument made for the first timesrréply brief);Baloch v.

Norton 517 F.Supp.2d 345, 348 n. 2 (D.D.Q007) (“If the movant raises arguments for the
first time in his refy to the nommovants opposition, the court will either ignore those
arguments in resolving the motion or provide the-navant an opportunity to respond to those
arguments by granting leave to file a-seply.”). Declining to consider arguments made for the
first time ina reply brief is particularly appropriate where, as here, the “new argum&mpiyn

is inconsistent witlithe party’s earlier] admissidhand it is unsupported by affidavit,
declaration, or other competent evidensampthorne537 F. Supp. 2d at 12 n.5

Second even if the Court were inclined to entertain Ms. Benton’s new angjyihe
would nevertheless fafibr lack of evidentiary suppartBecaus¢he Fund hapointed to

deposition testimongo establish that it ia nonprofit organization offeringpecifictypes of

14



training only toits membersand that itdoes not competi@ the commercial marketplaceee,

e.g, Meighan Dep. 5:168:2,Mejia Dep. 78:1%#79:19; Guerrero Dep. 44:25:8,Ms. Benton
wasobligated to to go beyond the pleadings and by her own affidavits, or by the depositions,
answers to interrogatories, and admissions on file, designateisfed$ showing that there is a
genuine issue for trial. Celotex Corp. v. Catretd77 U.S. 317, 324 (198Gnhternal quotation
marks omitted)see also Andersod77 U.S. at 249, 106 S.Ct. 250®Iding that at summary
judgment, nonmovant must not rely on pleadings and must pdiattiicient evidence
supporting the claimed factual disputeHer conclusoryassertion that the Fund is engaged in
competition with ordinary commercial enterprisesntained only in a reply brief and
unsupported bfacts inthe summary judgment record, is simply insufficient to satisfy Ms
Benton’s obligations under Federal Rule of ProcedureSs&Fed. R. Civ. P. 56(c) (requiring a
party seeking to obtain or avoid summary judgment to support haafassertion by “citingo
particular parts of materials in the record”).

Third, even if the Court credited Ms. Benton’s assettii@attrade schools and other
entities chargéhe publicfor training servicesimilar to thosehatthe Fund provides to its
membersthat factalonewould notsuffice toestablish that the Fund is amterprise subject to
the FLSA. Although transportabin services, cellular telephone services, food, lodging, and
clothingareall madepublically availablefor purchasdy commercial businessaeshere those
samegoods andervicesareprovided by a noiprofit organizatiorfree of charge and not made
available to the general public, costhave consistently found that the rprofit organization is
not engaging in commercial competition or subject to enterprise coverdgethe FLSA.See,
e.g., Ray2011 WL 5865952, at **&b (holding that where neprofit provided transportation

serviceonly to “low-income, senior, and disabled individual$,fvas not an “enterprise
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engaged in commercg’Wagner 660 F. Supp. 466 at 4638 (holding that Salvation Army’s
transient lodge-which provided food, clothing, arftbusing free of charge to transient
individuals—was not competing with private entrepreneurs or subject to FLSA feisist
coverage)Reagor 501 Fed. App’x at 811 (finding that domestic violence shelter employee
who helped victims “obtain cellularleghone service or upgrade existing service” did so in
furtherance of the neprofit’s charitable purposes and “not as a competitor in the cellular
telephone business,” and holding that4poofit was not subject to enterprise coverage because it
did not erate for a business purpasé&hus the fact that some commercial business sell
similar trainingservices to the publistanding alone, does not transform the Fuptdsision of
thoseservicesexclusivelyto unionmembers into evidence that the qamofit “serves the general
public in competition with ordinary commercial enterpriseSée Alamp471 U.S. at 299.
Accordingly, because Ms. Benton concedes that the Fund’s services weablavaily
to certain union members and not to the general pwiat because she has faitedoroduce
any competent evidence suggesting that the Fund competesraiitarycommercial
businesses, the Court finds that Ms. Benton has failed to estélaligihé Fund is an “enterprise”
subject to the FLSASeelian Long Li v. Li Qin Zhao35 F. Supp. 3d 300, 305 (E.D.N.Y. 2014)
(holding that “the failure of the plaintiff to demonstrate an idsuérial involving employee
coverage, based on either the enterprise or individual theory, is a pasgefdr dismissing bi
FLSA claim on summary judgment”)The Fund is therefore entitled to summary judgment as a
matter of law on Ms. Benton’'s FLSA overtime claim premised on tlextass of enterprise

coverage.
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2. Individual Coverage

As previously discussed, Ms. Benton’s cdanut alleges only that the Fund is an
enterprise covered by the FLSA, not that she is covered as an indemdplalyee Her motion
for summary judgment is similarly devoid of any assertion of idda coverage.ln her reply
brief in support of her ni@n for summary judgment, howevéis. Bentonargues for the first
time that she is also subject to individual coverage under the BeS#use she “regularly
crossed state lines, as often as four times per week, in the courseoniph@yment.”Pl.’s
Reply at 2(citing Benton Dep. at 114:82; 116:#11; 267:1%+17). As the Fund rightly poird
out in its opposition to Ms. Benton’s motion for summary judgmieoivever, no sucimdividual
coverageclaim or allegation of weekly interstate travel is set farthls. Benton’scomplaint.
Def.’s Opp’n at 2 n.1, ECF No. Xarguing thaMs. Benton’s claims must be evaluated
exclusively under the enterprise theory of coverage asserted in her complain

Ms. Benton'’s eleventhourintroduction of a nevelaim of coveragés clearly
impermissible. As discussed above, “courts generally will not emerew arguments first
raised in a reply brig¢f Lewis 791 F. Supp. 2d 839 n.4, particularly when the party in question
has already had multiple opportunities to bhief arguments comprehensivél)Kempthorne
537 F. Supp. 2d at 12 n.See alscCrest Hill Land Dev., L.L.C. v. City of Jolje396 F.3d 801,
804 (7th Cir.2005) (“Surprises'such as new arguments or defense theories propagated after the

completion of discovery and filing of summary judgment are widecouraged.’)Baloch v.

" The Court notes that MBenton failed to present her individual coverage claim in
either her motion for summary judgment or in her opposition té-timel’'s crossnotion for
summary judgment, and she has offered no explanation for heefailuaise the issue prior to
her reply
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Norton 517 F. Supp. 2d 345, 349 n.2 (D.D.C. 2007) (“If the movant raises argumethts fo
first time in his rephto the noAmovant's opposition, the court [may] . . . ignore those arguments
in resolving the motion”) And aplaintiff wishing to amené conplaint must do so in
compliance with Federal Rule of Civil Procedure d®mendment vighe introduction of new
claims in a reply brief is not permitte@ee Calvetti v. Antcliff346 F.Supp.2d 92, 107 (D.D.C
2004) (stating that plaintiffsattempt to amend their complaint through their pleading was
“clearly impermissible’under Federal Rule of Civil Procedurg)IDSMC, Inc. v. Convera
Corp., 479 F.Supp.2d 68, 84 (D.D.C2007) (rejecting plaintiff's attempts to broaden claims and
thereby amend its complaint in opposition to deferidambtion for summary judgment).

The Court therefore will not consider Ms. Benton’s belated claimdwidual coverage
at this time. SeeRobinson v. CAS 4000 Kansas LISJF. Supp. 3d 108, 114 (D.D.C. 2013)
(declining to consideanindividual coveragelaimwhere plaintiff's complaint included
allegations about the employer’s gross income and made “specific refeterthe parts of the
statute pertaining to enterprise coverage,” so that “the most plausibilegreathe amended
complaint is that Plaintiff proceeds on an enterprise thedfy@yman v. Zuckerber@10 F.
Supp 2d 314, 320 (D.D.C. 2012) (“declin[ing] to entertain the plaintiff's atteim@ssentially
re-fashion his complaint” where his complaint alleged that defendgedbdity was derived from
their status as publishers, but his opposition brief arguatiddirst time that liability arosalso

from the violation of contractual and fiduciary obligatiofs).

8 Even if this Court were inclined to consider Ms. Benton’s asseofiamdividual
coverage, such a claim requires evidence that the employee in questidarfyegngaged in
traveling across State lines in the performance of their dutiessaggdshed from merely
going to and from their homes or lodgings in commuting to a work plaar@) “an employee
who, in isolated or sporadic instances, happens to cross a &atethe course of his
employment, which is berwise intrastate in charactewould notqualify. 29 C.F.R. § 776.12.
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Nevertheless, in light of Ms. Bentordeposition testimony thdor at least some period
of time, she travelled to Virginia for work multiple times aaek, Benton Dep. at 116:51,and
becauses a general mattéiwhen a party has a valid claim, [s]he should recover on it
regardless of [her] counsel’s failure to perceive the true basis ofbiheat the pleading stage,
provided always that a late shift in the thrust of the case will naigicgl the other party in
maintaining a defense upon the meritajjley v. Glassmarb11 F.3d 151, 159 (D.C. Cir. 2007),
the Court will permit Ms. Beton to seek leave to amend her complaint to include a claim of
individual coverage based on interstate travel within 14 days fienssuance of this decision.

B. FLSA Retaliation Claim

The Fund next seelsmmary judgment as to Ms. Benton'’s claifiretaliationin
violation of the FLSA? Ms. Benton’s complaint allegetiatshe worked her last Saturday
training session on April 13, 2013, and that in “early May 2013” she wassiod was no longer
needed in the Virginia office and her company cell phone was taken away.”|.(i§ir2a, 53.
She further alleged that June 2013!° she and the Fund’s instructors brought to the attention of

the Funds directorthe fact that another labor organization was being audited iforetatits

It is not clear from the deposition testimony to which Ms. Benton pows whether she was
required to travel from the Fund’s office in the District to thiecefin Virginia, or if shemerely
travelled from her home to the Fund'’s site in VirgingeeBenton Dep. at 114:82, 116:7#1,
267:1117. Nor is it clear if she had to make such trips regularly throughewears in
question, or if she did so only in certain weeks or months.

% “Because the elements of a prima facie case of retaliation are essetiatilyail under
the FLSA and Title VII, . . Title VII case law is instructive hereCooke v. Rosenke01 F.
Supp. 2d 64, 73 (D.D.C. 2009 he Court thus draws from both Title VII and FLSA case law in
its analysis of Ms. Benton’s FLSA retaliation claim.

101 her deposition, Ms. Benton recalled that her first overtime comainally
occurred in May 2013, not June 2013eeBenton Dep. 81:121.
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failure to pay its employee overtimand that “eventually, after Plaintiff continuedcmmplain
that she had not been properly compensated with overtime pay,” she wasitednoin May 16,
2014, “in retaliation for complaining and asserting her rights to drgpaartime under the
FLSA.” Id. 11 18, 2323, 43-54. The Fund argues that it istéled to summary judgment as a
matter of law because Ms. Benton did not engageaitutorilyprotected activity or establish a
causal connection betweanyprotected activity and materially adverse actipand thus she
failed to state a prima faci@se of retaliation under the FLSA. Def.’s Mot. Summ. J-at 2
Additionally, the Fund maintains that even if Ms. Benton didl@dsth a prima facie case of
retaliation, she has failed to rebut the Fund'’s legitimate;raetaliatory explanation for its
actions. Id. The Court agrees.

Under the FLSA, it is unlawful for an employer to “[d]ischargenoany other manner
discriminate against any employee because such employee has filed afgirttoon instituted
or caused to be instituted any proceedindeuror related to this chapter..” 29 U.S.C. §
215(a)(3). To state a prima facie case of retaliation under the FE&Splaintiff is required to
show that (1) he made an FLSA complaint or otherwise engaged intptbteaduct; (2) the
defendant waaware that he had engaged in protected activity; (3) the defendant took an actio
that was materially adverse to the complainant and sufficient teadissa reasonable employee
from further protected activity; and that (4) there was a causabmeshipbetween the two.”

Del Villar v. Flynn Architectural Finishes, Ina893 F. Supp. 2d 201, 213 (D.D.C. 2p12

Once the employee has established a prima facie case of retaliation, the bifisien sh
the employer to articulate a legitimate, setaliatory reason for its actiondicDonnell
Douglas 411 U.S. at 802At that point, theMcDonnell Douglas®urdenshfting framework

falls away, and the question for the Court becomdsether the plaintiff produced sufficient
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evidence for a reasonable jury to find ttieg employer’s asserted nfmetaliatory]reason was
not the actual reason and that the employeniirally [retaliated]against the plaintiff for
engaging in statutorily protected activithdeyemi v. Dist. of Columhi&25 F.3d 1222, 1226
(D.C.Cir. 2008) To answerliis questionthe Courtmustconsider‘all the relevant
circumstances in evidence, including the strength of the prineadase, any direct evidence of
discrimination, any circumstantial evidence that defendamiféeped explanation is false (which
may be enough with the prima facie case to infer unlawful retaliationarangdrorly
considered evidence supporting the employer’s caSeeCooke v. RosenkeB01 F.Supp. 2d
64, 74 (D.D.C. 2009).
1. Protected Activity

When considering Ms. Benton’s claim of retaliatfon asserting her FLSA rightthe
Court begins with the threshadgiestion of whether she engaged in actipitytectedunder the
FLSA.!! In her complaint, Ms. Benton alleged that she engaged in protectetlyamtiyinning
in June 2013when she antder coworkerstold the Fund’s director that “the Department of
Labor was auditing another labor organization because it was nog pigye@mployees for
overtime hours worketd Compl. § 18 The Fund maintains thatrticipating “in a group

discussion about how anotHabor organization compensates its instructors for overtimes do

1 The Fund does not argue that in the absence ofgisiecoverage, it is not subject to
the FLSA’s antiretaliation provisions. The Court therefore praceadhe assumption that the
Fund is subject to 29 U.S.C. § 215(a)(See Sapperstein v. HagéB88 F.3d 852 (7th Cir. 1999)
(holding that plaintiff can bring FLSA retaliation claim agaiestployer not covered by the
FLSA overtime provision)Wirtz v. Ross Packaging C&67 F.2d 549 (5th Cir. 1966) (same);
but see Lamont v. Frank Soup Bowl, Ji¢o. 99civ-12482, 2001 WL 521815 (S.D.N.Y. 2001)
(holding that FLSA'’s antretaliation provision only applies to those subject to individual or
enterprise coverage).
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not qualify as filing a complaint under the FLSA because Bentondid not assert or advocate
her statutory rights. Def.’s Mot. Summ. J. at13.1? In opposition, Ms. Benton argues that
informal, oral complaints to an employer are protected under the FHL8A,that her oral
complaints about unpaid overtime constitute protected activit}s ®pp’n at 89.

Ms. Benton is correct that a complaint need not be written to qaaslifyotectd activity
under the FLSA A plaintiff may establish thadhe engaged in statutorily protected activity by
showing thashe made an appropriate written or oral complaint to a government ageacy,
Kasten v. SainGobain Performance Plastics Cord.31 S. Ct. 1325, 1334 (2011), or by
showing thashe made such a complaint to her empldyeRegardless of whether a complaint

is written or oral, it is deemed “filed when a reasonable, objectivep&rsuld have understood

12The Fund also notes that Ms. Benton'’s statement of facts incluaegention that she
engaged in statutorily protected activity when speatorgn EJC volunteer about the overtime
issue, but that no such assertion was included in her complagits BMot. Summ. J. at 136.
In any case, the Fund argues, because the director and board were not awaestdnhat
could not support a clan of retaliation.1d. In her opposition, Ms. Benton makes no mention of
her interaction with EJC when arguing that she engaged in protetitgty,aand thus the Court
deems the matter concedeflee Burke v. InteCon Sec. Sys., In@26 F.Supp.2d 352, 356
(D.D.C.2013) (plaintiff conceded arguments raised in defendant's moticourfemary judgment
by failing to oppose those arguments in plaintiff's oppositi@morandum and sweply);
Hopkins v. Women's Div., General Bd. of Global Ministrg88F. Supp.2d 174, 178 (D.D.C.
2002) (“It is well understood in this Circuit that when a plainilés an opposition to a motion
to dismiss addressing only certain arguments raised by the defendant, maptreat those
arguments that the plaintiff fadl to address as conceded[.]”).

13 Although this Circuit Court has yet to address the issue, the beéning majority of
circuits have held that making an appropriate complaint to an empdoyeatected activity
under the FLSA.SeeGreathouse v. JHS Sdac., 784 F.3d 105, 113 (2d Cir. 2018)jnor v.
Bostwick Labs., Inc669 F.3d 428, 436 (4th C2012);Hagan v. Echostar Satellite, L.L,&29
F.3d 617, 626 (5th Cir. 2008)ambert v. Ackerleyl80 F.3d 997, 1004 (9th Cir. 199%palerio
v. Putnam Asocs. 173 F.3d 35, 44 (1st Cit999);EEOC v. Romeo Cmty. Sc76 F.2d 985,
989-90 (6th Cir.1992);EEOC v. White & Son Enters8881 F.2d 1006, 1011 (11th Cir989);
Love v. RE/MAX of Am., In@38 F.2d 383, 387 (10th Cit984);Brennan v. Maxey¥amaha,
Inc., 513 F.2d 179, 181 (8th Cir. 1975).

22



the employee to have put the employemotice that the employee is asserting statutory rights
under the Act.”ld. at 1335 (internal quotation marks omitted). Such a complaint “baust
sufficiently clear and detailed for a reasonable employer to understanlight of both content
and context, as an assertion of rights protected by the statute and a bail foratection.” Id.

Ms. Benton argues that she made such a complaint on three occasihnghédinsshe
“brought to the attention of her Director, Lou DeGraff, the issusobbeing paid overtime for
her work on Saturday Pl.’s Opp’n at 89 (citing Benton Dep. 81:121, 85:5-13; 86:5-22),
second, wheshe “brought up the issue of overtime wages” at a staff meeting with Nighbfe
id. at 9 (citing Benton Dep. 97:498:2), awl third, when she “brought the issue of her
entitlement to overtime wages for hours she worked in-2002 up to Anthony Frederick, a
Fund Board Member it. (citing Benton Dep. 241:242:6). As the Fund correctly points out,
however the deposition teshony on whichMs. Bentorrelies does not, in fact, support her
characterization of thevents in question.

First, while Ms. Benton asserts that she “brought to the attemtiber Director, Lou
DeGraff, the issue of not being paid overtime for her warlSaturdag,” Pl.’s Opp’n at 89
(citing Benton Dep. 81:121, 85:5-13; 86:5-22), the deposition testimony in quest&hows
only that she informed Mr. DeGralff thsthe had heard thathertraining funds were being
investigated for possible overtime violatioretated to Saturday training sessioi@pecifically,
Ms. Benton testifiedhatin May 2013, it was brought to her attention “that other funds were
being audited for training classes that they had performed on Satuvdtyut paying
overtime, Benton Dep. 81:421, that Mr. DeGrafsubsequentlyold the Fund’s employees to
look for their “original employment letters because if there wassre, he was going to look

into it ard seewhat he could do to get [themmpmpensated,it. at 85:5-13, and thaMr.
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DeGralff “obviously got very worked up about it” whenever she “broiight to him,”id. at
86:5-22 Ms. Benton later clarified that whsthetold Mr. DeGraff was that she “had heasther
6 above Training Funds were being audited for classes performedurddydt Benton Dep.
88:11-13.

“Not all amorphous expressions of discontent related to wages and houitsiteons
complaints filed within the meaning of § 215(a)(3Micks v.Ass'n of Am. Med. Colleges03
F. Supp. 2d 48, 52 (D.D.C. 2007) (quotlrgmbert v. Ackerleyl80 F.3d 997, 100(9th Cir.
1999). An employee need not invoke the FLSA by name to file a complainto lnet t
protected, a complaint must hawsime degreef formality,” that is to say, it mudie
sufficiently clearand detailed to convey to a reasonable, objective person that the eejsloy
asserting rights protected by the FLSA and “call[ing] for their ptaie.” Kasten 131 S. Ct. at
1334-355see alsad. at 1334 (holding that employer must be “given fair notice that aagree
has been lodged”)The fact that Ms. Benton passed along news to her employer that other
organizations were being investigated for potential overtinnessseven if that newsvas not
gladly received or resulted strutiny of Fund policies-simply does not show that she
complained about her employer’s practices, assertigdht to overtime pay, or called for the
protection of FLSA righteén a manner sufficiently clear and detailed to be understood by a
reasonable employer as the filing of a grievarcé McKenzie v. Renberg's In€@4 F.3d 1478,
1486 (10th Cir. 1996(holding that where plaintiffihformed the company that it was akrf
claims that might be instituted by others as a result of its alleg8a violations” but never
“lodged a personal complaint . . . asserting a right adverse to the ogirglandid not engage
in activity protected under the FLSA angitaliation preision); Miller v. Health Servs. for

Children Found. 630 F. Supp. 2d 4495D.D.C. 2009) (holding that employee who “made no
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reference to the FLSA or her legal rights . . . [or] mention pteskgal action” did not engage
in protected activity where sttomplained about thgme-consumingdemands of her work and
askedwhen a vacancy would be filld

Ms. Bentomext argues that she filed a complamgune or July of 2013 when she
“againbrought up the issue of overtime wages at a staff meeting™vitiMeighan Pl.’s
Opp’n at 9 (citing Benton Dep. 97:428:2). The testimony to which Ms. Benton cites, however,
actually statethatshe does not recall who raised the issue at the meeting, just that fi&dmeo
did. Benton Dep. 97:138:2(“[I]t may hawve been myself or David, someone raised the question
about the Saturdays again at that meeting. That's when Mr. Meggitaip and left the room;”)
see alsdB7:2-17 (“I'm not sure who brought it up, but it surfaced again . . .ThHe fact that
Ms. Benbn attende@ generastaff meeting whelie someonaskeda question abowvertime
falls well short of showing thahefiled a complaint protected by the FLS&f. Driscoll v.
George Washington Uni2 F. Supp. 3d 52, 580 (D.D.C. 2012) (findingufficient plaintiff's
allegations that he engaged in protected activity by writingags to his employer challenging
the FLSA exempt classification of his position, asserting that Benatabeing paid sufficient
overtime, and challenging their overtipay calculations).

Finally, Ms. Benton contends thstte engaged in protected activity in March or April of
2014 when she “brought the issue of her entitlement to overtimessdaghours she worked in
20082012 up to Anthony Frederick, a Fund Board Membel.{citing Benton Dep. 241:9
242:6) If Ms. Benbn did complain to Mr. Frederick about unpaid overtime hours worked
between 2008 and 2012, thepositiortestimony that she citedfers no such indication.
Rather Ms. Bentortestifiedthat she “wasn’t sure exactly what [her] rights were,” and that she

“sought out advice in that regard” from, among other people, AnthedeFick. Benton Dep.
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241:1417. Far from asserting her FLSA rights to her employer, Ms. Benton appanegudie
only an inquiry as to what her rights were. This falls well sbbproviding an employer “fair
notice that a grievance has been lodgeseeKatsen at 1334 see also Miller v. Health Servs.
for Children Found.630 F. Supp. 2d 44, 49 (D.D.C. 20Q8jecting FLSA retaliation claim
where plaintiff failed to €onnect her sygsed complaint to the assertion of protected rights

None of the three instances to which Ms. Benton points in an effshiotw that she
engaged in protected activity support her assertion that she filddSsndémplaint, and in the
absence of suchsihowing, no reasonable jury could find that she was retaliated afgatinst
engaging in activity protected under the FLSA

2. Evidence of Retaliation

Alternatively, even ithe Court were to assume tihds. Benton’'shreepurported
complaints weratatutorilyprotectedactivities the Fund would still be entitled to summary
judgment because the record evidence does not support Ms. Benton'shaeldhra Fund
retaliated againdterfor making those complaints by taking away her company pharte

assigning heto work Saturdays in Virginiaand terminating het*

14 Ms. Benton’s opposition to the Fund’s motion for summary judgroentains a
lengthy list of other allegedly retaliatoaglverseactions, including: changing her “work
environment,’being treated “worse”yoMr. Meighan, not getting an explanation about why her
work phone was cancelled, taking away her automobile insurance coverage, being
“micromanaged,” being “yelled at and treated unprofessionallytavingher responsibilities
reduced. Pl’s Opp’n at 1Noneof thesealleged retaliatory acts, however, were included in her
complaint and many are without support in the summary judgment re&ed, e.gBenton
Dep.261:5-9 (conceding that she wgs/en the explanatiothatshe would not need a work cell
phone anymore since she would only be working out of the D.C. office),227:5418
(admitting that Ms. McNelis, who took over “a lot of” Ms. Bentorésponsibilities, did so as of
January 2013, well before Ms. Benton mawshy complaints)It is well-established that a
plaintiff may not amend her complaint in an opposition brief, and thet@all not permit Ms.
Benton—who is represented by counseb so circumvent the requirements of Federal Rule of
Civil Procedure 15.See District of Columbia. Barrie 741 F. Supp. 2d 250, 263 (D.D.C. 2010)
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In her deposition, Ms. Benton testified that she first raised theimeertsue with her
employer in May 2013 SeeBenton Dep. at 81:182:2. Defendants have produceaddisputed
evidence showing thahe decisioato cancel Ms. Benton’'s work cell phone and to have her
work only regular business hoursthe Fund’s DC office wermade by Mr. Meighan on April
26, 2013, in an effottb reduce unnecessary expendesf.’s Ex. 16, ECF No. 138. Given he
undisputed evidere that both decisions weneade before Ms. Benton claims she raised any
overtime complaint, no reasonable jury could find that the decisiksmade in retaliation for a
complaint that had yet to occugee Hill v. Kempthorné&77 F.Supp.2d 58, 66D.D.C. 2008)
(analleged adverse action that occurred two months prior to protectedydtaninot in any
sense constitute reprisal for the protected activity”).

As for Ms. Benton’s claim that she wgsminated on May 16, 2014 retdiation for
complaints made in May 2013, June or July 2013, and March or April 2014, ten&sin
proffered a legitimate, neretaliatory explanation for its decision: Ms. Benton’s work
performance had declinednd she failed to comply with Fund policiesithough Ms. Benton
disputes the Fundgurported rationale for her terminatiaie hasdmittedthe following

facts®

(“It is well established that a party may not amend its complaint adérnoits claims through
summary judgment briefinQ; Blue v. Fremont Inv. & Logrb84 F. Supp. 2d 10, 13 (D.C.
2008) (disallowing plaintiffs’ effort to revrite their complaint via an opposition brieDSMC,
Inc. v. Convera Corp479 F.Supp.2d 68, 84 (D.D.C2007) (rejecting plaintiff's attempt to
broaderbasis of conspiracglaims and thereby amend itsngplaint in opposition to motion for
summary judgmentSharp v. Rosa Mexicand96 F.Supp.2d 93, 97 n. 3 (D.D.CQ2007)
(“[P]laintiff may not, through summary judgmebriefs, raise the new claims . because
plaintiff did not raise them in his compid, and did not file an amended complaint.The

Court therefore limits its analysis to the claims of retalaset forth in Ms. Benton’s complaint.

15 As discussed previously,H& court may assume that facts identified by the moving
party in its shtement of material facts are admitted, unless such a fact is coretbwvethe
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e OnJuly 29, 2013, Ms. Benton worked beyond her normal hours without written
authorization as required by Fund policy, and shse instructed not to do so again.
Def.’s SOF 11 8384; Def.’s Ex. 18, ECF No. 120.

e On September 11, 2013, Ms. Benton again worked beyond normal hourstwithou
prior approvaln violation of Fund policyand she wasfficially reprimanded for
doing so.Def.’s SOFY{ 85-86, Def.’s Ex. 19(“As a result of your knowingly
violating the Training Fund’s policies, | am placing thimail in your file as an
official record . . . .")

e As of January 22, 2014, Ms. Benton haad compliedwith Ms. McNelis’srepeated
requests to change over from a personal to a waonkieaccount and to submit all
office account information and password3ef.’s SOF {1 9899;Def.’s Ex. 20, ECF
No. 1522.

e On January 24, 2014, Ms. McNelis spoke with Ms. Benton about inputting
apprenices’ information into the system because the reports Ms. Bentdorrdne
January 2014 Board meeting were incorrect. Def.’s SOF | 100; Def. ALEKCF
No. 1523.

e On February 24, 2014, Ms. Benton misspellegdhndividuals’ namesn cards and

the hree cards had to be voidefef.’s SOF § 101, Def.’'s Ex. 22, ECF No-24.

statement of genuine issues filed in opposition to the mbtiBee Trawick v. Hantmad51 F.
Supp.2d 54, 59 (D.D.C2001)(quoting LCVR 7.1(h)
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On February 27, 2014, Ms. McNehsd to instrucMs. Benton regarding how to
properly handle petty cash because she had done so in a disorganized apdrimpr
manner. Def.’s OF { 102; Def.’s Ex. 23, ECF No. 5.
e On March 4, 2014, Ms. Benton admitted to having overpaid an individugkénst
Def.’s SOF 1 103; Def'Ex. 24, ECF No. 126, and Ms. McNelis again had to
remind her not to use her personahail address for wércorrespondence, Def.’s
SOF 1 104; Def.’s Ex. 25, ECF No.-23.
e OnApril 2, 2014, Ms. Benton again provided the petty cash receipts in a distaga
manner. Def.’s SOF | 105; Def.’s Ex. 26, ECF No285
e On April 30, 2014, Ms. Benton failed to have thetty cash paperwork completed at
the time she had promised, resulting in a Fund employee having taraaitd the
office for several hours for her to complete the work. Def.’s SOF § 106;skef.’
27, ECF No. 1509.
e On May 5, 2014, Ms. Bentaadmitied that she forgdb copy a batch of signed
checks beforenailingthem. Def.’s SOF | 107; Def.’s Ex. 28, ECF No-3b
e On May 15, 2014, Ms. Benton used her work computer to access facebook, and
other occasions shesed her work computéor personafinancial matters antb
perform work related to her outside employment as a band mariagkis SOF
87-89 Benton Dep. at 258-254:18 298:12-302:4 Def.’s Ex. 29, ECF No. 131.
While Ms. Benton concedes these facts, she argues that a jury could negetifieries
that herterminationwasretaliatory via a showing of temporal proximity. Pl.’s Opp’n at1lD

Ms. Benton is mistakenFirst, theMay and June 2018 mplains aresimply too far removed
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from herMay 2014 termination to support such an infereaidgsent other evidence of causati
See Davis v. George Washington UnNo. 12-CV-1431, 26 FSupp.3d 103(D.D.C. Mar. 20,
2014) (citations omitted)[A] three to four month gap between the protected activity and the
adverse employment action is too great to establish an inference of@maushen premised on
temporal proximity aloné); Mayers v. Laborers' Health and Safety Fund of N.,Am8 F.3d
364,369 (D.C.Cir. 2007) (eighimonth gap between protected activity and adverse employment
action was “far too long” to infer causatiom\nd second, the fact that her 2014 complaint
occurred a month or two prior to her terminatistanding alonas not éough to cast doubt on
the Fund’s legitimate, neretaliatory explanation for her termination. hé&/e an employer has
come forward with a proffered legitimate, noetaliatory explanation for an adverse action,
temporal proximity alone is insufficient telsut that legitimate proffer. At this point,d'pitive
evidence beyond mere proximity is required to defeat the presuntpéibthelemployer’s]
proffered explanations are genuindfamilton v. Geithner666 F.3d 1344, 1359 (D.Cir.
2012) (quotingVodruff v. Peters482 F.3d 521, 530 (D.Cir. 2007)).

In a final effort toshow that tk Fund’s explanation for her terminatiomat credible,
Ms. Benton argues that tpeoffered norretaliatory rationale contradictee Fund’searlier
representatioto the District of Columbia Department of Employment Servite©ES”) that
she was “laid off for lack of wotk Pl.’s Opp’n at 12 (citinddOES LetterPl.’s Ex. 2, ECF No.
16-2), and thaMr. Mejia committed identical infractions without being terminatedl She
therefore concludes that she has raised a genuine issue of matenabarding whether the
Fund’s explanation for her termination was pretextual and whetbeawras in fact fired in
retaliation for engaging in statutorily protected actigiti#he Court considers each argument in

turn.

30



Evidence that an employer has provided contradictory or inconsistéficgi®ns for an
employee’s termination can support a finding of pret&de, e.g., Ferguson v. Smal5 F.
Supp.2d 31, 4641 (D.D.C.2002) (holding that “[t]he conflicting explanations given by
defendant's agents for [the plaintiff's] termination [were] algficgent to raise a reasonable
inference that defendant's proffered reasons for the termination [pretektual’). In this case,
however, Ms. Benton relies not on a contradictory statement nydthe Bund, but on a
contradictory finding made by a DOES claim examiner, who “detedhihat [Ms. Bentonjas
laid off for lack of work” and was thusligible for unemloymentcompensation beneft©OES
Letter, Pl.’'s Ex. 2. The Fundyoreover has provided aworndeclaration from Ms. McNelis
explaining that after Ms. Benton’s termination, she received a “Requéesgparation
Information” form from DOES that she never meted, and that when she was called by DOES,
she stated only that Ms. Benton “was not terminated for ‘gross madaca™ McNelis Decl. 1
3-5, ECF No. 191. Ms. Benton offers nevidence that contradicts Ms. McNelis’s explanation
andthe statement tha¥ls. Benton was not terminated for “gross misconduct” does not cantrad
the Fund’s proffered neretaliatory explanation for Ms. Benton’s terminatid@f. Johnson v.
Perez 66 F. Supp. 3d 30, 39 (D.D.C. 2014) (holding that there was “nothing cortrgdict
about statements that employee was fired: (1) to “support [the yae{dd supervisor,” (2)
because the employee “could not ‘do the work,” and (3) because of “dfastiin with [the
employee’s] argumentative demeanor” and “reported lack of perfmaiigsee also Allen v.
JohnsonNo. 135170, 2015 WL 4489510, at *4 (D.C. Cir. July 24, 2015) (holding that
“ludgment in an employer’s favor is appropriate where the plasaffidence calling the

employer’s proffered reason into doubt is weak, anddberd also contains abundant and
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uncontroverted independent evidence that no [retaliation] had occuimehél quotation
marks omitted)).

This leaves only Ms. Benton’s assertion that bechMrsé/ejia committed identical
infractions and faced dissitar punishmentshe has shown that the Fund’s explanation for her
termination is unworthy of beliefCertainly, evidence that a similarly situated employee who did
not engage in protected activity received more favorable treatmenbatipeoof pretext.See
Felder v. Johanns595 F. Supp. 2d 46, 65 (D.D.C. 2009). But Ms. Benton has not provided
evidence of that nature. Although it is undisputed that both Ms. Beamit Mr. Mejia violated
the Fund’s overtime policy on September 11, 2048, Benton adiits that the violation was her
idea and that both of them received the same official reprimarntdoncident. Benton Dep. at
233:7236:14. Moreovetthat infraction was only one of nearly a dozen attributed to Ms.
Benton,and shaloes not suggest thislr. Mejia committeda similar number of mistakes or
infractions Ms. Benton has thus failed to show that she was similarly sittatdd Mejia in
all relevant respects such that his continued employment at the Fulddbecconsidered
evidence of pret¢. SeeAdair v. Solis 742 F.Supp.2d 40, 53 n. 12 (D.D.2010) (“To show
that another individual is similarly situated, Plaintifish demonstrate that all of the relevant
aspects of their employment situation are nearly identitla¢refore, whergs here, an
employer states that it took an adverse employment action due toith#éfigslanisconduct, the
plaintiff's comparator must have been charged with a comparableeofadghen treated less
harshly than the plaintiff.” (internal quotation marknd citation omitted))In fact, Mr. Mejia’s
treatmentffectively supports the Fund’s proffered n@taliatory explanation, because Ms.
Benton testified that Mr. Mejia engaged in largely the sehfA-protected activitiesand he

remains employed byé Fund.SeeBenton Dep. a88:2; 97:1+109.

32



Accordingly, the Court finds that Ms. Benton has p@tduced sufficient evidence for a
reasonable jury to find that the Fund’s assertedretaliatoryreasorfor her terminatiorwas not
the actual reasomandthat theFund intentionally retaliatedgainstherin violation of the FLSA.
The Fund ighereforeentitled to summary judgment as to Ms. Benton’s claim of unlawful
retaliation in violation of the FLSA.

C. DCMWA Overtime Claim

Having disposed of Ms. Bentortwo FLSA claims, the Courtowturns to Ms. Benton’s
claim for unpaid overtime wages and liquidated damages pursuant t€M&/B. As stated in
Ms. Benton’s complaint, 28 U.S.C. § 1367 gives this Court supplemengaligtion overstate
law claims broght within the same case controversyas claims over which this Court has
original jurisdiction, like Ms. Benton’s FLSA claim$ee28 U.S.C. § 1331However, a court
may decline to exercise supplemental jurisdiction where, asther&ourt has disiesed all
claims over which it has original jurisdiction.” 28 U.S.C. 8§ 13K3{c Indeed, the&second
Circuit has advised that courts “should ordinarily dismiss the skatas” “[w]hen all bases for
federal jurisdiction have been eliminated®hd. Of Locomotive Eng’rs Div. 269 v. Long Island
R.R, 85 F.3d 35, 39 (2d Cir. 1996ee also Locke v. St. Augustine’s Episcopal Chugea F.
Supp. 2d 77, 91 (B.N.Y. 2010) (declining to exercise supplemental jurisdiction over state la
claim for unpaid wageafter granting employer’s motion for summary judgment on FLSA
claims) And in this instance, Ms. Benton has asserted no basis for thisJatisdiction over
her DCMWA claim apart from supplemental jurigtion under 28 U.S.C. § 1367

The Court igherefore inclined not to exercise supplemental jurisdictieam Ms.

Bentons DCMWA claim However, n light of the fact that the Court is affording Ms. Benton a

14-day window in which to seek leave to amend her FLSA overtime cdaichbecause Ms.
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Bentar's DCMWA claim largely mirrors th&LSA claim the Court willdismissMs. Benton’s

statelaw claimwithout prejudice subject to the amendment of her FLSA claim

V. CONCLUSION
For the foregoing reasons, the Court denies Ms. Benton’s moti@afoal summay
judgment,grants the Fund’s crogaotion for summary judgment as to the FLSA overtime and
retaliation claimsanddismisses without prejudice tRECMWA overtime claim An order

consistent with this Memorandum Opinion is separately and contamguuslyissued.

Dated: August 10, 2015 RUDOLPH CONTRERAS
United States District Judge
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