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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARAYA HENOK,
Plaintiff,
V. Civil Action No. 14-1114(PLF)

GLADYS KESSLER getal.

Defendants

OPINION

This matter is before the Court ttmo motiors o dismiss filed byhe defedants,
the District of Columbia (“the District”) antthe District of ColumbiaCommission on Judicial
Disabilities and Tenure (“the Commissignand on plaintiff Henok Araya’s motion to amend
his complaint: Dr. Araya, proceedingro se assertshatthe defendantfailed to maintain
proper oversightf a judgewho sitson the Superior Court of the District of Columbia and who
adjudicatedr. Araya’s divorceroceedingsn that court® Dr. Arayacontends that the judge
brought the “Catholic Ble” into the courtroom and foed him to swear upon it, and he also
assertghat the judge suffereddom a hearing impairment that interfered witle judge’sability

to conducffair trial proceedingsin addition to various other allegations.

! TheDistrict of ColumbiaCommission on Judicial Disabilities and Tenure is not
named as a defendant, bubasfiled a motion to dismiss the plaintiff's complaion behalf of
sevenindividual current and former Commissioners who are sued in their official dapacit
Judge Kessler is listed as lead defendant by the plaintiff presumably beaisthshcurrent
chaimperson of the Commission. For brevity, the Court refers to these individual defendants
collectively as “the Commission.”

2 The case caption refersttee plaintiff as “Araya Henok,” but the Court is aware
that “Araya” is the plaintiff'ssurname. In addition, the Comates that the plaintiff is a medical
doctor. Accordingly, the Court refers to him as Dr. Araya.
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Dr. Arayaseeks damages and injunctive reli@serting claims under 42 U.S.C.
8 1983 and the Btrict of ColumbiaHuman Rights Act, as well as a claim for breach of
fiduciary duty The District and the Commissioaspond that Dr. Araya’s claims for
retrospective relief are untimebnd that he fails to state a claim un8ection 1983. The
defendants also contend that Dr. Araya lacks standing to assert a claim fanvajueicef.
Upon carefil consideration of the parties’ arguments, the relevaat Baghorities, and the entire

recordin this case, the Court will grathe defendast motions and will dismiss this actidn.

. BACKGROUND
Dr. Araya was a party to divorce proceedings belnfe. Superior Court Judge
JohnH. Bayly, Jr. A trial washeld over several days between July 28, 2010 and January 6,
2011, and on August 24, 2011 Judge Bayly issutipageruling in the case SeeAraya v.
Keletg 65 A.3d 40, 4344 (D.C. 2013)cert denied, 134 S. Ct. 426 (2013). Judge Bayly granted
the petitions for divorce filed by Dr. Araya and his wife; awarded joint legal cusibthe

parties’ childrenawarded Dr. Araya’s wife solehgsical custody of the childregranted Dr.

3 Relevant papers reviewed by the @awith respect to this matter includ®r.

Araya’scomplaint(*Compl”) [Dkt. No. 1]; the District's motion to dismiss (“District MTD”)

and the memorandum in support thereof (“District MTD Mem.”) [Dkt. No. 3]Gbemissiors
motion to dismiss (“*Comm’MTD”) [Dkt. No. 4] and the memorandum in support thereof
(“Comm’n MTD Mem.”) [Dkt. No. 4-1; Dr. Araya’s opposition to the District’'s motion to
dismiss (“Araya Opp’n District MTD”) [Dkt. No. 6]; Dr. Araya’s opposition teet

Commission’s motion toigmiss(“Araya Oppn Comm’n MTD”) [Dkt. No. 7]; the District’s

reply toDr. Araya’sopposition tats motion to asmiss(“District Reply”) [Dkt. No. 8]; the
Commission’sreply to Dr. Araya’sopposition tats motion to dsmiss(*Comm’n Reply”) [Dkt.

No. 9]; Dr. Araya’s motion to amend the complaint (“Mot. to Amend”) [Dkt. No. 10] and the
proposed amended complaint (“Proposed Am. Cdinbkt. No. 10-3; the District’s

opposition to Dr. Araya’s motion to amend (“District Opp’n Mot. to Amend”) [Dkt. No. 11]; the
Commission’s opposition to Dr. Araya’s motion to amend (“Comm’n Opp’n Mot. to Amend”)
[Dkt. No. 13]; Dr. Araya’s reply to the Commission’s opposition to the motion to amendygAra
Reply Comm’n Opp’n”) [Dkt. No. 14]; and Dr. Araya’s reply to the District’s opposito the
motion to amend (“Araya Reply District Opp’n”) [Dkt. No. 15].



Araya visitationwith the childrenawardedr. Araya’s wifeownership and possession of
certain real propertieand ordered Dr. Araya to pay child support, as well as spousal support for
a limited period.ld. Dr. Araya appealed Judge Baylylecision, which was affirmed by the
District of Columbia Court of Appealdd. at59.
The present actiois Dr. Araya’s thirdawsuitfiled in thisfederal DistrictCourt

relating to hidivorcecase. SeeHenok v. Dist. of ColumbiaCivil Action No. 13-1621 (PLF),

2014 WL 3542121 (D.D.C. July 18, 201@)smissingDr. Araya’sFifth Amendment takings

claims premised odudge Bayly's award of real properties to Araya’s wide lack of subject

matter jurisdiction unddRookerFeldmandoctrine);Araya v. Bayly 875 F. Supp. 2d 1 (D.D.C.
2012),aff'd, No. 12-7069, 2013 WL 500819 (D.C. Cir. Jan. 18, 2@f8) curiam)cert denied

134 S. Ct. 266 (2013) (dismissing under Rodkeldmannumerous other claims arising from

the divorce proceedinysin his complaint and proposedhended complainh this caseDr.

Araya sets fortla varietyof allegations, includinghat (1) Judge Bayly improperly possessed
and used th&Catholic Bible” in the courtroomseeProposed Am. Compl. 11 8, 19, 22, 33, 42,
44; (2) Judge Bayly forced Dr. Araya to swear an oath on the Bisbed. 7 12, 17, 19, 22, 38,
44; (3) Judge Bayly forcedr. Araya to prayn the courtroomseeid. 1 9, 16, 34, 37, 424)

Judge Bayly was biased in favor of the Catholic faith, shared by himself and Pa’Avafe,

seeid. 11 32, 44, 46(5) Judge Bayly suffered from hearing loss, which interfered with his ability
to conduct a fair trialseeid. {1 10, 11, 29, 35, 36, 42; and {Jé)dge Bayly frequently cancelled
scheduled court dates without notice, causing Dr. Araya to miss work and to incuntsalbsta

financial losses.Seeid. 1 30*

4 The Court cites to Dr. Araya’s proposed amended complaint rather than to his

original complaint for the reasons explainefita at 7-8.
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Based on these various allegations, Dr. Araya asserts claims under 42 U.S.C.
§ 1983 and the D.C. Human Rights A@PCHRA”), as well as a claim for breach of fiduciary
duty. The premise of these claims is that the defendastise Districtof Columbiaand the
Commission— breached a duty to ensure that judges of the Superior &unta manner that
affords litigants fair triad and that does nwiolate litigants’ rights under the First Amendment or
the DCHRA. Dr. Araya demands compensatory, punitive, special, statutory, exemplary, and
treble damages, as well as an award of litigation céatsposed Am. ComplBrayer for Relief
11 1-5, 7-8. In addition, Dr. Arayseeksan injunction restraining the defendants fraarrying,
placing, [or] using ANY[B]ible or anything religious” in the D.C. Superior Court, as well as an
order “to remove any and all religious paraphernalia” from the grounds of that whyf 6.
Alternatively, Dr. Araya seekisjunctive relief that would permit him and other citizens to place
their own preferred religious materials on the grounds of the Superior Caufit11.

The District maintains that all of DAraya’s claims for retrospective relief
relating to the injuries that Araya says he suffered during the trial pliogse—are barred by
applicable statutes of limitations. District MTD Memb5at. The District alsargueghat
Araya’s Section 1983 claim fails on its merits because he hashfarthfactualallegations that
plausibly demonstratieis asserted injuries were caused by a custom or policy of the Digdrict
at7-8. Wth respect to Dr. Araya’s claim for amunction requiring the removal of all religious
materials from the D.C. Superior Court’s grounds, the District responds thatlAckga
standing to assert sucltiaim. 1d. at 310. The District adds an additional argument for
dismissal in its opposition to Dr. Araya’s motionaimend his complaint, contending that
Araya’s claims are barred by the doctrine of collateral estoppel based mothéecision of the

D.C. Court of Appealaffirming Judge Bayly'suling. District Opp’n Mot. to Amenat4-5.



The Commission joins in the Districtisitimeliness argumestseeComm’n MTD Mem. aR
nn.2-3,as well asn the District’'s standing argumente&Comm’n Opp’n Mot. to Amend at 4.
It further argues tharaya’s Section 1983 claimgainst the Commissidails because the
Commissionerspurportediduciary duties do noarise by virtue of state lawComm’'n MTD

Mem. at3.

Il. LEGAL STANDARDS

A. Motion to Amend the Complaint

Under Rule 15 of the Federal Rules of Civil Procediia¢ party may amend its
pleading once as a matter of course within 21 days after serving it, or ietddng is one to
which a responsive pleading is required, 21 days after service of a responsivegpbeadi
days after service of a motion under Rule 12(b), (e), or (f), whichever is éaAir. R.Civ. P.
15(3(1). In all other circumstances, the Court “will freely give leave [to amend a cantjplai
when justice so requiresPeD. R. Civ. P.15(a)(2), and “[i]t is common ground that Rule 15

embodies a generally favorable policy toward amendments.” Howard v. Gytk87ek.R.D.

310, 312 (D.D.C. 2006) (quotiriavis v. Liberty Mut. Ins. Co871 F.2d 1134, 1136-37 (D.C.

Cir. 1989)). Leave may be denied, however, due to “undue delay, bad faith, undue prejudice to

the opposing party, repeated failure to cure deficiencies, or futility.” Risba v. United

States 193 F.3d 545, 548-49 (D.C. Cir. 1999) (citing Foman v. Davis, 371 U.S. 178, 182

(1962)). Where the proposed amendment would not survive a motion to dismiss or motion for
judgment on the pleadings, leave may be denied on the grounds of fi&@éyVilloughby v.

Potomac Elec. Power Cd.00 F.3d 999, 1003 (D.C. Cir. 199&)liott v. Fed. Bureau of

Prisons, 521 F. Supp. 2d 41, 49 (D.D.C. 2007); Black v. Nat'l Football League Players Ass'n,

87 F. Supp. 2d 1, 6 (D.D.C. 2000).



B. Motions to Dismiss for Failure to State a Claim
Rule 12(b)(6) of the Federal Rules of Civil Procedure allows dismissal of a
complaint if a plaintiff fails “to state a claim upon which relief can be grantedgd. R.Civ. P.
12(b)(6). Although “detailed factual allegations” are not necessary to withatRule 2(b)(6)
motion to dismiss, to provide the “grounds” of “entitle[ment] to relief,” a pliintust furnish
“more than labels and conclusions” or “a formulaic recitation of the elements cdaaiau

action.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (200s8ealsoPapasan v. Allain

478 U.S. 265, 286 (1986). On such a motion, the Court “must accept as true all of the factual

allegations contained in the complaint.”_Erickson v. Pardus, 551 U.S. 89, 94 (2607)

curiam) seealsoBell Atlantic Corp. v. Twombly, 550 U.S. at 555. The complaint “is construed

liberally in the [plaintiff's] favor, and [the Court should] grant [the plaintifi§ toenefit of all

inferences that can be derived from the facts alleggdwal v. MCI Commc’ns Corp., 16 F.3d

1271, 1276 (D.C. Cir. 19943eealsoHettinga v. United State§77 F.3d 471, 476 (D.C. Cir.

2012). Nevertheless, the Court need not accept inferences drawn by the plainti# if thos
inferences are unsupported by facts alleged in thgltaont, nor must the Court accept the

plaintiff's legal conclusions. Hettinga v. United Sta®g7 F.3d at 47@Browning v. Clinton,

292 F.3d 235, 242 (D.C. Cir. 2002). “Threadbare recitals of the elements of a cause of action,

supported by mere conclusory statements, do not suffice.” Ashcroft v. Igbal, 556 U.S. 662, 678

(2009) (citing_Bell Atlantic Corp. v. Twombly, 550 U.S. at 555).

In addition, in this case the Court is mindful that the plaintiff is procequimge
and therefore his complaint is to be “held to a less stringent standard than com diedstor

attorneys.” _Dorsey v. American Express Co., 499 F. Supp. 2d 1, 3 (D.D.C. 2007) (citing

Erickson v. Pardus, 551 U.&.94).




l1l. DISCUSSION
A. Dr. Araya’s Motion to Amend His Complaint

After the District and the Commission each had filed a motion to dismiss Dr.
Araya’s complaint and those motions had been fully briefed, Dr. Araya filed a motaonend,
accompanied by a proposed amended compl@intAraya maintains that he is entitledaoe
amendment of his complaint as a matter of course under Rule 1%5(i{&)Federal Rules of
Civil Procedure. Mot. to Amend at 1-But as the District correctly points out, Dr. Araya filed
his motion to amed more than 21 days aftiéye defendantsad filedtheir motions to dismiss.
District Opp’n Mot. to Amend at 1-2 (defendants filed motions in July 201Ataytadid not
file motion to amend untbeptember) Accordingly, he cannot invoke Rule 15(a){&hich
provides that “[a] party may amend its pleading once as a matter of cathise.w. 21 days
after service of a motion under Rule 12(b) £bFR.Civ. P.15(a)(L).°> InsteadDr. Araya must
obtainleave ofCourt to amend his complaisgeFeD. R. Civ. P.15(a)(2),and the defendants
contend that granting such leave would be futile because Dr. Araya’s proposetedme
complaintfails to cure the deficiencies his original complaint.

Wherea propose@mended complaintould not survive a motion to dismiss,

leaveto amend may be denied on the grounds of futi@geWilloughby v. Potomac Elec.

Power Co., 100 F.3dt 1003. In this case, because the proposed amended complaint is virtually
idertical to the original complaint- save for a few additions aimed at curing purported

deficiencies identified by the defendants in their motions to dismigshe proposed amended

> Dr. Araya cites cases supporting the propositionttieafiling of a motion to

dismiss which is not a “responsive pleadingdes not affect a plaintiff's entitlemetat amend

his complaint once as a matter of courSeeMot. to Amend at 1-2. These decisions, however,
wereissuedprior to the 2009 amendments to Rule 15, which added the provision stating that the
right to amend as a matter of course expires 21 days after the filing ofcammotier Rule 12(b).
SeeFeD. R.Civ. P.15 advisory committee’s notes (2009 Amendments).
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complaint fails for futility, then necessarily the original complaint must be dismissed
Specifically, mly three substantive differences exist between the origoraplaintand the
proposed amended complair@eeDistrict Opp’n Mot. to Amend at 2-3 (citing the addition of
paragraphs 48 and 49, as well as the addition of a sentence to paragr&uniB)n Opp’n
Mot. to Amend at 2 & n.{same, and noting a fourth immaterial amendmeniese
amendmentseenxclearlyto be aimed at addressing points raised by the defendants in their
motions to dismissSeeProposed Am. Compl. 1 18, 48, 4Bhe Court thereforwill consider

whetherDr. Araya’sproposed amended complaint would survive a motion to dismiss uotier R

12(b)(6) of the Federal Rules of Civil Procedufeeln re Interbank Funding Corp. Sec. Litig.,
629 F.3d 213, 215-16 (D.C. Cir. 20109gal standard for futilityis, for practical purposes,
identical to[that for] a Rule 12(b)(6)lismissal based on the al&mns in the amended

complaint’) (quoting_Platten v. HG Bermuda Exempted Ltd., 437 F.3d 118, 132 (1st Cir. 2006)).

In performing its analysjghe Courtwill take into account the defendants’ motiemslismiss the
original complaintand the briefingpn those motions, as supplemented by the arguments set forth
in the defendantg’espective ramoranda filed in opposition to Dr. Araya’s motion to amend.

Cf. 6 HARLESALAN WRIGHT, ARTHURR. MILLER & MARY KAY KANE, FED. PRAC. & PrROC.

Civ. 8 1476 at638(3d ed. 2010 (“[D] efendantshould not be required to file a new motion to
dismiss simply because an amended pleading was introduced while their matipandang. If

some of the defects raised in the original motion remain in the new pleading, themaplyt s

may consider the motion as being addressed to the amended plg@ading



B. Effects of Prior Related Litigation
At the outset, the Courtldressesvhetherany of the prior judiciatiecisions
relating to Dr. Arayes divorce case have ampact on the presentise After Judge Baylyhad
issued his ruling in August 2011, yet before Dr. Araya’s appeal of that rulingbaddged a
decision from the D.C. Court of Appeals, now-Chief Judge Roberts dismissed an action brought

in this Districtby Dr. Araya against Judge Bgy SeeAraya v. Bayly 875 F. Supp. 2d 1n his

decision, Chief Judge Roberts concluded beatause all of Dr. Araya’s claimguld “require

review and rejection of findings, decisions, and actions integral to the divorce pnoysséatie

RookerFeldmandoctrine precluded assertion of jurisdictimna federal courdver the matter.

Id. at 56. Under RookeFeldman federal courts lack jurisdiction ovetcdses brought by state

court losers complaining of injuries caused by state-court judgmesrdsred before the district
court proceedings commenced and inviting district court review and rejection ef thos

judgments.”_Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005).

Dr. Araya’s claims in his case before Chief Judgedrslwere based on some of
the same allegations that he now assertisisnCourt. Specifically, Dr. Araya alleged itine
earlier action that Judge Baybpre areligious bias againstim, and that Judge Bayk/’
purportednability to heampreventedhim fromaffording Dr. Araya afair trial. SeeAraya v.
Bayly, 875 F. Supp. 2dt2-3, 5-6. Dr. Araya makes the same assertions in his proposed
amended complainm this case SeeProposed Am. Compl. 11 32, 44, 46 (religious bids);
19 10, 11, 29, 35, 36, 4ihébility to hea). Chief Judge Roberts’ previojgisdictional ruling
barsDr. Araya'’s relitigation of claims based on these alleged,fastsunder the preclusive
effect of that ruling, this Court likewise lacks jurisdiction to entertachslaims SeeCasey v.

Dep't of State 980 F.2d 1472, 1475 n.3 (D.C. Cir. 19924] Ithough a dismissal for lack of



jurisdiction does not have the same broad preclusive effect as a dismidsahoerits, it will
‘preclude relitigatiorof the precise issue of jurisdiction that led to the initial dismi8gal.

(quoting GAF Corp. v. United States, 818 F.2d 901, 912 (D.C. Cir. 19%&3Isoln re

Watson 910 F. Supp. 2d 142, 146-47 (D.D.C. 2012). Moreover, the Court notes that subsequent
to Chief Judge Roberts’ dismissal of Araya’s suit, the D.C. Court of Appeaéiewing the

merits ofJudge Bayly’s rulingn the divorce case- addressed these same allegations and
concluded that Dr. Araya’s complaints regardialigious bias and Judge Baylyisability to

hear were meritless. S@eaya v. Keleta65 A.3d at 44 n.3 (religious bias), 46 nirgapility to

hea).
The Districtgoesone stegurtherandargueghat the D.C. Court of Appeals’
rejection of Araya’s complaimegardingeligious biaprecludesll of the claimsArayanow

asserts.SeeDistrict Opp’n Mot. to Amend at-5 (citing Araya v. Keleta65 A.3d at 44 n.3).

But the Court of Appeals did not address some of the issues that Dr. Araya now has placed
before this Court, namely whethegwas injured bythe presence & Bible in the courtroom
andby Judge Bayly’s allegedly havirfgrcedDr. Arayato swear an oath upon®itNor could

Dr. Araya have been expected to advance these claimbich are collateral to his complaints

about the propriety of Judge Bayly’s ruling — in his appeal of that ruliiigewise, Dr. Araya

6 Dr. Araya also alleges that Judge Bayly forced him to pray during the trial

proceedings.SeeProposed Am. Compl. 11 9, 16, 34, 37, 42. The Court suspects that these
allegations actually relate toline of questioning by Dr. Araya’s wife’s attorney idgrthe
crossexamination of Dr. Araya, which Araya raised in his amended complaint in the act
before Chief Judge RobertSeeAmendedComphintat 2, 6-7 Araya v. Bayly Civil Action

No. 11-2050 [Dkt. No. 8. Nevertheless, as Araya appears not to have advanbelearlier
lawsuits thespecificcontention that Judge Bayly forced him to praryd becausepon a motion
to dismissthe Court assumethetruth of this assertionhe is not precluded from basing his
claims upon thisdditional allegation
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would not have been able in that appeal to pursue the tijamelief that he novseeks’
Accordingly, the Court will proceed to consider Dr. Araya’s claims based ofidgatons
regarding the presence and uséhefBible in the courtroopras well as his additional allegation

regarding forced prayer

C. Section 1983 Claim fdretrospective Relief
The statute of limitations in @ection1983 case “is that which the State provides

for personainjury torts.” Wallace v. Katp549 U.S. 384, 387 (2007). BecauBistrict of

Columbialaw “provides multiple statutes of limitations for personal injury actions, courts
consideringSection] 1983 claims should borrow the general or residual statute for personal

injury actions.” Earle v. Dist of Columbia, 707 F.3d 299, 305 (D.C. Cir. 2012) (quo@weens

v. Okure, 488 U.S. 235, 249-50 (1989)). In the District of Columbia, the general statute of
limitations for personahjury torts is three yeardd. (citing D.C.Cobe § 12-301(8)).
On the other hand, “the accrual date of a [Sectl®&3 action is a question of

federal law that imotresolved by reference to state law.” Earle v. RisColumbig 707 F.3d

at 305 (quotingVallace v. Katp549 U.S. at 388). “AS]ection 1983 claim accrues when the

! Nor are these claims precluded by Dr. Araya/s previous actions brought in

this Court Neither ation resulted in a judgment on the merits, asaoh caséraya’s

complant was dismissed for lack of subject matter jurisdicti®eeFeD. R.Civ. P.41(b).
Moreover,as Arayadid notpreviously advance claims based on thesicular allegationsee
Henok v. Dist. of Columbia, 2014 WL 3542121, at A2aya v. Bayly 875 F. Supp. 2dt 2
these jurisdictional rulings do not bear any preclusive effect with respibe tuestion of this
Court’s subject matter jurisdictiomrAnd the Court concludes that it ddes/ejurisdiction to
adjudicate suchklaims, as Dr. Araya’alleged injuries are independent of any harm he claims to
have suffered as a result of Judge Bayly’s ruliSgeExxon Mobil Corp. v. Saudi Basic Indus.
Corp., 544 U.S. at 291-92 (Rookeeldmanonly applies in the “limited circumstances” where
“the losing mrty in state court file[s] suit in federal court after the state proceediags]|
ended, complaining of an injury caused by the state-court judgment and seekingareview
rejection of that judgment”seealsoLance v. Dennis, 546 U.S. 459, 464 (20(@r curiam)
(cautioning thaRookerFeldmanis a “narrow doctrine”)
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plaintiff has a complete and present cause of action, that is, when the plamfifecsuit and

obtain relief.” 1d. (quotingWallace v. Katp549 U.S. at 388) (internal quaion marks omitted).

“IB]ecause statute of limit@ns issues often depend on contested questions of
fact, dismissal is appropriate only if the complaint on its face is conclusirehbarred.”

Bregman v. Perleg47 F.3d 873, 875 (D.C. Cir. 2014) (quoting de Csepel v. Republic of

Hungary, 714 F.3d 591, 603 (D.C. Cir. 201@)yeration in original) Dr. Araya’s trial before

Judge Baylyended on January 6, 20EkeAraya v. Keleta65 A.3d at 43-44, and he initiated

the present action on June 30, 2014, more than three years after the trial's conclustoayaDr
maintains however, that the accrual date for his Section 1983 claim is August 24, 2011, the date
on which Judge Bayly issued his rulin§eeProposed Am. Compl. 1 18 (“This order completed

all the elements of the injury.”); Araya Opp’n District MTD at 3 (“The trial, therynpnd all its
elements were complete [on] August 24th, 2011. Therefore, this suit is.thinahaya Reply

District Opp’n at 45. ButDr. Araya ismistaken the injuries that he asserts on the basis of
purported First Amendment violations due to Judge Bayly’s use of the Bible duritriatlaee

distinct from any injuries he claims to have suffered as a result of JudgésBalihg. Indeed,

were Dr. Arag’s Section 1983 claim so bound up with the judgment of the Superior Court, the

RookerFeldmandoctrine would preclude this Court’s assertion of jurisdiction over the claim.

In Dr. Araya’s reply to the District’s opposition to his motion to amend, he adds
the allegation that there was “court interaction” that occurred as late as July28ddraya
Reply District Opp’n at 5. This vague contention, however, cannot carry his@lainthe
threshold into the limitations period. Moreoviite dockesheetin Dr. Araya’s domestic

relations case shows that he has not appearecehRrfdge Bayly since April 18, 2011e6&
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District Opp’nMot. to Amend Ex. 1 [Dkt. No. 12-F]. Thus, Dr. Araya’s Section 1983 claim
accrued odanuary 6, 2011 -er at the very lateshy April 18, 2011, the date of his last in-court
appearance before Judge Baylyand his June 2014 complatherefore wasintimely. The
Courtwill dismiss Dr. Araya’SSection1983claim for retrospective reliegfs barred by the statute

of limitations

D. D.C. Human Rights Act
Dr. Araya contends that his rights under the D.C. Human Rights Act were
violated by Judge Bayly’s conduct, and that the District and the Commissitabéeeo him for
their failure to ensurthatJudge Baylynot violate these rightsSeeAraya Opp’n District MTD
at2-3; Araya Oppn Comm’n MTD at1-3? It is clear howeverthat Dr. Araya’s complaint was

filed well outside of the ongearlimitations period provided by thBCHRA. SeeD.C.Cobpe

8 In support of its opposition to Dr. Araya’s motion to amend, the District has

submitteda copy of the Superior Court’s docket sheet in Dr. Araya’s domestic relatgms ca
Dr. Araya does not dispute the authenticity of tosket sheetIn evaluating a motion to

dismiss under Rule 12(b)(6), “[t]he court may . . . consider documents in the public record of
which the court may take judicial notices well as the existence of other litigation . Tefera

v. OneWest Bank, FSB, 19 F. Supp. 3d 215, 220 (D.D.C. 2014) (citations onstealso

Abhe & Svoboda, Inc. v. Chao, 508 F.3d 1052, 1059 (D.C. Cir. 488it)e)Rogers v. Dist. of
Columbia, 880 F. Supp. 2d 163, 166 (D.D.C. 2012) (“[T]his Court may take judicial notice of
public records . . . and a D.C. Superior Court docket sheet certainly satisfiearidatat’).

9 The Court’s dismissal of Dr. Araya’s federal claims under Section @83upra

at11-13 andnfra at15-17, raises the question whether it should exercise supplemental
jurisdiction over Araya’s claimBrought undeDistrict of Columbia law See28 U.S.C.

8 1367(¢(3); seealsoShekoyan v. Sibley Int’l, 409 F.3d 414, 423 (DGx.. 2005)(“A district
court may choose to retain jurisdiction over, or dismiss, pendent state law clanfecsdral
claims are dismissed.”)The Courwill use its discretion texercisesupplemental jurisdiction
over these claims because, as explafodtier in this Opinion, Araya’s claims under the
DCHRA and his claim for breach of fiduciary duty baflearlyfail for two threshold reasons:
untimeliness, andraya’s failure toprovide noticeof his alleged injurieso the Mayor.See
Shekoyan v. Sibley Int’l, 409 F.3d at 424 (factors to be consideitedespect to the exercise of
supplemental jurisdictioare “judicial economy, convenience, fairness, and cojtutgtate
courts]) (quotingCarnegieMellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1988)). It would be
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§ 2-1403.16(a) His purportedDCHRA claim arises from a trial that concluded January 6,

2011,seeAraya v. Keleta65 A.3dat 4344, and Dr. Araya initiated the present action on June

30, 2014, more thatinree years laterHe contendshat the statute of limitations should be tolled

by hiseffortsto pursue these grievarsdgefore theCommission on Judicial Disabilities and

Tenure. SeeAraya Opp’n District MTD at 3Araya Oppn Comm’n MTD at 1, 3.But the

DCHRA provides justwo meansf tolling its limitations period:thetimely filing of a

complaint with the District of Columbia Office of Human Righas the filing of such a

complaint under other administrative procedures established by the Magid.CSCoODE

§ 2-1403.16(a). There is no tolling provision for complaints made to the Commission on Judicial
Disabilities and TenureNor has Dr. Araya alleged any fadtslicating that the defendartiave

“done anything that would tend to lull the plaintiff into inaction, and thereby permit the

limitation prescribed by the statute to rurDaniels v. Potomac Elec. Power Co., 100 A.3d 139,

142 (D.C. 2014) (quotingastv. Graphic Arts Indus. Joint Pensidrust 718 A.2d 153, 156-57

(D.C. 1998)) (internal quotation marks omitted). Accordingly, the Court will dssBis

Araya’s DCHRA claim as timearred:°

a waste of judicial resources and the time and resources of the parties to dexiareise
supplemental jurisdiction only to have a judge of the Superior Court — presumablyafeer s
delay and further briefing- reach these same selident conclusions.

10 Even if it had been timely filed, Dr. Araya’s DCHRA claim would be disntisse
for another reasonhis failure to indicateompliance with the requirement thrsons bringing
claimsagainst the Districfor unliquidated damages mustyithin six months after the injury or
damage was sustained. give[] notice in writing to the Mayor of the District of Columbia of
the approximate time, place, cause, and circumstances of the injury or damageCoDE
8 12-309;seealsoOwens v. Dist. of Columbia, 993 A.2d 1085, 1087-90 (D.C. 2Ginionth
notice requirement under Section 12-309 applies to claims brought undxCittiRA). Dr.
Araya states that he provided notice to the “District of Columbia government” in Nd@vem
2011. Araya Opp’n District MTDat 3. Because th€ourt has concluded that Araya’s claims
accrued at the very latest in April 20BIraya has by his owadmission failed to provide notice
within six months of his alleged injuries. Unlike Dr. Araya’s claims brought undsri@iof
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E. Breach of Fiduciary Duty

Neither of the defendants directigsponds to Dr. Araya’s assertioha clam for
breach of fiduciary dutyIndeed, it is not cleawhether this claim differs at all from his statutory
claims under the DCHRA and Section 1983, both of whrelbased on the premise that the
District and the Commissidiailed to control Judge Bayly’s conduct, thallowing him to
violate Dr. Araya’sconstitutional and statutory rights. Assuming thatAyaya does advance an
indepeneént claim for common law breach of fiduciary dugych a claim wouldonethelestail
for the same reason that Dr. Arayatber claims founder: his asserted injuries occurred outside
of the applicable limitations period, whiébr this claim isthree years SeeD.C.CoDE
§ 12-301(8).In addition,Araya’s failure to provide notice to the Mayor as required ubdér
CoDE § 12-309 provides another reason why this claim must be dismiSsedupraat

14 n.10"

F. Standing to Pursue Injunctive Relief Under Section 1983
Dr. Arayaseeksan injunction restraining the defendants from “carrying, placing,
[or] using ANY [B]ible or anything religious” in the D.C. Superior Court, as well as an order “to
remove any and all religious paraphernalia” from the grounds of that court. &uopms
Compl., Prayer for Relief § .6 Alternatively, Dr. Araya seeks injunctive relief that would permit

him and other citizens to place their own preferred religious materials orotivedgrof the

Columbia law, however, the six-month notice requirement underCobe § 12-309 does not
apply tofederal claims such asdbe brought under Section 1983askalea v. Dist. of
Columbia, 227 F.3d 433, 445-46 (D.C. Cir. 2000).

1 Finally, the Couracknowledge®r. Araya’s additional allegation thatdge

Bayly frequently cancelled scheduled court dates without notice, causing Dr. Arajss tewvank
and to incur substantial financial lossegeBroposed Am. Compfl 3Q ButDr. Araya has
identified no legal basis for any claiior damage®ased on this asserted fact, and none is
apparent to the Court.
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Superior Court.ld.  11. The defendantsaintain thatAraya lacks standing to ass#drese
claims District MTD at9-10; District Opp’n Mot. to Amend at 7-8; Comm’n Opp’n Mot. to
Amend at 4 The Court agreewith the defendants.

To establish his standing seekprospective reliefDr. Arayamust allege “a real

or immediate threat that [he] will be wronged again.” Henok v. District of Columbia, 2014 W

3542121, at *4 (quotin@ity of Los Angelew. Lyons 461 U.S. 95, 111 (19838eealsoNB ex

rel. Peacock v. Dist. of Columbia, 682 F.3d 77, 82 (D.C. Cir. 20I2)e(‘juestion . .is

whether the complaint contains facts that, viewed in the light most favorablentifisla
establish an imminent threat of injuly. The threat of injury may not be “conjectural” or

“hypothetical.” City of Los Angeless. Lyons 461 U.S. at 102Dr. Araya asserts that he is a

party toanongoing domestic relations case in the D.C. Superior Court, which “will remain open
for the next 17 years until [his] youngest child reaches age 21.” Proposed Am. §aaf.

This allegation, however, is insufficientégtablisithat Dr. Arayaaces a “reabr immediate

threat that he will again be subjected to an undesired encounter with the Bible in theoBuperi

Court. SeeCity of Los Angeless. Lyons 461 U.S. at 102.

First, Dr. Araya’scomplaintsabout the presence and use of tii@eBin the
Superior Court arise solely from his past interactions with Judge Bayly, andBayglges no
longer assigned to Dr. Araya’s case. District Opp’n Mot. to Amend at 8. Althoughr&®ma A

argues that Judge Bayly is still an active judge Freposed Am. Compl. § 49, who would likely

12 Dr. Araya also argues that “[a]s a citizen, [he] ha[s] the right to askdhis to

order the [D]istrict of Columbia government to remove ABliblesor religious paraphernalia
in the District’'s courts and its grounds.” Araya Opp’n District MTD at 1. DayA is incorrect:
“the [Supreme] Court has consistently rejected claims of standing predsmdédy on ‘the right,
possessed by every citizen, to require that the Government be administereihgdo law.”
Dellums v. U.S. Nuclear Regulatory Comm’n, 863 F.2d 968, 973 (D.C. Cir. 1988) (quoting
Valley Forge Christian Coll. v. ericansUnited for Separation of Church & State, Inc., 454
U.S. 464, 483 (1982)) (internal quotation marks omitted).
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hear an emergency motion in Dr. Araya’s case because he is familiar evittatter seeAraya
Reply District Opp’n at 5, it iswholly speculative whether Dr. Araya will ever appear before
Judge Bayly again® And “speculation is insufficient to establish the existence of a present, live

controversy.” City of Los Angeless. Lyons 461 U.S. at 105 (quotinshcroft v. Mattis 431

U.S. 171, 172 n.R1977) (per curian)) Although Dr. Araya allegahatthere are “other jurist[s]
like [Judge Bayly] in the court,” Proposéain. Compl.q 49, this vague contention likewise
raises no more than a speculative possibility that Araya raggibencounter the Bible in the
Superior Court. And notahlAraya has not accusdddge Anthony Epstein, who is currently
assigned to his casaf, using the Bible irhis courtroom.SeeDistrict Opp’'n Mot. to Amend at 8.
In sum, Dr. Araya has alleged faxts indicatinga “realor immediatethreat that he will suffer

a violation of his First Amendment rightsnd he therefore lacks standing to seek an injunction
requiring the removal of all religious matesditom the grounds of the Superior Courtho# t

District of Columbia

V. CONCLUSION
For the foregoing reasons, the Caowilt grant the motions to dismiss Dr. Araya’s
complaintfiled by the District and the Commissiaieny Dr. Araya’s motion to amend his
complaint; andlismiss thiasewith prejudice. The Court concludes that dismissal with
prejudice is appropriate becausis apparent that Dr. Araya cannot allege “other facts consistent
with [the proposed amended complaint]” that could “cure the deficienc[ies]” in #edipy.

Rdlins v. Wackenhut Servs., Inc., 703 F.3d 122, 131 (D.C. Cir. 2012) (quoting Firestone v.

Firestone, 76 F.3d 1205, 1209 (D.C. Cir. 19@®r curiam). As explainedDr. Arayacannot

13 In fact, Judge Bayly is a senior judge of the Superior Gomdttherefore sits

infrequently. SeeDIST. OF COLUMBIA SUPERIORCOURT JUDGES
http://www.dccourts.gov/internet/superior/judges/main.jsf (last viséed J7, 2014).
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plead facts that would demonstrate an accrual date that lies witlthrelegear limitations
period, and he cannot demonstrate that he has standing to seek injunctivecelisiihe can
do no more than speculate regarding future interactions with judges of the SuperiorADourt
appropriate Order accompanies this Opinion.

SO ORDERED.

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: January29, 2015
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